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REPORTS  OF  CASES 


DETERMINED  ON 


POINTS    OF    PRACTICE, 


COURT  OF  EXCHEQUER 


IN  THE  THIRD  YEAR  OF  THE  REION  OF  WILLIAM  IV. 


Price  t>.  Bower.  1833. 

\jrODSON  applied  for  a  distringas.     Four  attempts  had  To foand  an  ap- 
been  made  to  serve  the  defendant  by  callmg  at  his  house,  5i/Hi^«%* 
and,  on  each  occasion,  a  copy  was  left.     The  answer  was,  ™"'*  ^  ^}^y^^ 
that  he  was  not  at  home,  and  that  it  was  not  known  when  daoit  is  at  home 
he  would  be.     Inquiries  had  been  made  of  two  persons  bourhood  duf- ' 
about  the  place,  (whose  names  were  not  mentioned),  and  Jhft^hc'art 
who  stated  that  the  defendant  kept  out  of  the  way.    This,  ^^^  ^o  'erre 
deponent  said,  he  believed  to  be  true. 

Bayley,  B. — That  is  not  pv^ugh;  it  must  be  shewn 
from  the  answers  given,  or  otherwise,  that  the  defendant  is 
at  home  or  in  the  neighbourhood  during  the  time  you  go. 

Rule  refused. 

VOL.  II.  B 


^  CASES  ON  POINTS  OF  PRACTICE,  EXCH. 

1833. 

Cantellow  V.  Trueman. 
ARCHBOLD  obtained  a  rule  nisi  for  discharmng  the 

Where  a  defen-    ,    «      ,  i.  ,  , 

dant,  being  Id  defendant  out  of  custody,  on  the  ground  of  his  having  been 
mesne  process,  irregularly  arrested  a  second  time  for  the  same  cause  of 
on"hlJ*te^of  *^''^"*  ^"^  *^*^  ^*^®  plaintiflT should  pay  the  costs.    Against 

his  giving  bills,     which— • 
which  he  ne- 
glected to  do, 

and  the  plain-  W,  H.  Watson  shewed  cause. — The  defendant  was  first 

again  without  a  arrested  on  the  16th  oi  March;  and  a  person  of  the  name 

l7u4^'8  OTde^r'  ^^  Church  applied  to  the  plaintiff  to  let  the  defendant  out 

the  second  ar-  of  custodv,  and  promised  to  get  the  acceptances  of  a  Mr. 

rest  was  held  to  .  /.        i 

be  regular.  Harrisou  for  the  amount,  by  post ;  the  plaintiff,  in  conse- 
quence, agreed  to  discharge  the  defendant,  and  he  was  let 
out  of  custody:  no  bills,  however,  were  given,  and  after- 
wards the  defendant  called  and  begged  for  time.  Ulti- 
mately he  was  arrested  again  on  the  6th  of  April.  All 
these  circumstances  were  stated  before  Gumey,  B.,  on  a 
summons  taken  out  to  discharge  the  defendant;  but  the 
learned  Judge  refused  to  do  so.  The  defendant  was  only 
discharged  on  the  terms  of  giving  bills,  which  he  neglected 
to  do.  There  was  no  precise  time  for  giving  them,  but 
we  waited  a  reasonable  time.  He  cited  Puckford  v.  Max- 
well (a)  and  Penfold  v.  Maxwell  {b),  where  a  second  arrest 
was  held  regular,  the  defendant  having  failed  to  comply 
with  the  conditions  on  which  he  was  let  out  of  custody. 
Here,  there  was  an  express  understanding  that  the  defen- 
dant's discharge  was  to  depend  on  bis  giving  the  bills. 

Archboldi  in  support  of  the  rule. — If  the  plaintiff  was 
entitled  to  arrest  the  defendant  at  all  a  second  time,  there 
ought  at  least  to  have  been  a  fresh  aflSdavit  or  a  Judge's 
order.     By  a  rule  of  this  Court  (c),  after  a  nonpros^  non- 


(fl)  6T.  R.  62.  (c)  Reg.  Gen.  H.  T.  2  W.4, 8. 7, 

(&)  1  Chit.  Rep.  276,  n.  ante,  Vol.  1,  p.  Ifl4. 


EASTER  TERM,  3  WILL.  IV. 

suit,  or  discontinuance,  the  defendant  shall  not  be  arrested 
a  second  time  without  the  order  of  a  Judge.  This  is  a 
sort  of  discontinuance;  any  Judge  would  have  granted  an 
order  ex  parie,  and  the  plaintiff  ought  to  have  appHed 
to  one. 


3 


1833. 


Cantbllow 

V, 

Trueman. 


Baylev,  B. — This  case  is  not  within  the  rule:  here  is 
neither  a  nonpros,  nonsuit,  nor  discontinuance.  That 
rule  only  applies  where  the  plaintiff  is  in  default.  Here, 
he  has  been  deluded;  he  is  in  no  fault,  but  he  has  been 
drawn  in.     The  defendant  is  in  fault. 

Vaughan,  B. — An  arrest  a  second  time  on  the  same 
affidavit  was  held  regular  in  Penfold  v.  MaxweU. 

GuRNEY,  B. — The  rule  certainly  does  not  apply  to  this 
case,  where  the  defendant  was  only  let  out  of  custody  from 
a  motive  of  kindness,  and  on  a  condition  which  he  never 
performed. 

Rule  discharged,  with  costs. 


Cash  v»  Cock. 

jL  he  defendant  Cock  was  sued  on  an  agreement,  and   Where  jadg- 
judgment  was  signed  against  him  for  want  of  a  plea.  The  STagaTnst  a  de^ 
Court  set  aside  that  judgment,  on  the  terras  of  the  defen-  Pendant,  which 

was  aiterwarda 

dant  admitting  the  agreement.  That  rule  was  made  set  aside  on  the 
absolute  on  the  13th  oi  June  last,  but  it  was  afterwards  c^*  bufthe"* 
discovered  that  the  defendant  had  died  on  the  3rd.     In  defendanthav- 

ing  died  before 

Michaelmas  Term,  the  plaintiff*  obtained  a  rule  to  set  aside  ^«  ^^^  ^>« 

made  absolute, 
the  plaintiff  got 
that  rule  set  aside,  and  commenced  an  action  of  seL  fa.  on  the  judgment;  the  Court  allowed  the 
adminbtrator  to  come  in  and  defend  in  the  name  of  the  original  defendant,  and  set  aside  all  pro- 
cecdii%8  subsequent  to  the  declaration,  on  payment  of  costs,  except  those  of  the  rule  to  rescind. 

b2 
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1833.         the  last  rule,  which  was  made  absolute  in  Hilary  Term; 

Cash         ^"^  ^^^  plaintiff  subsequently  commenced   an  action  of 

^  V.  scire /aci(M  on  the  judgment.     The  defendant,  by  bis  will, 

appointed  four  persons  executors,  two  of  whom  were  in 

BarbadoeSf  and  one  in  Scotland;  they  all  renounced,  and 

administration  was  taken  out  by  two  sisters,  in  February, 

Jeremy^  under  these  circumstances,  obtained  a  rule  niW 
on  behalf  of  the  administratrixes,  calling  on  the  plaintiff  to 
shew  cause  why  the  last  rule  of  Court  should  not  be  re- 
scinded, and  all  proceedings  subsequent  to  the  declara- 
tion set  aside,  they  undertaking  not  to  take  advantage 
of  the  death  of  the  defendant,  and  to  admit  what  the  de- 
fendant had  before  undertaken  to  admit. 

Wighiman  shewed  cause.— The  defendant,  in  his  life- 
time, obtained  a  rule  to  set  aside  the  judgment  on  payment 
of  costs;  but  they  were  not  paid.  The  judgment  was  ob- 
tained more  than  a  year  ago.  The  Court  will  not  allow 
such  a  motion,  except  on  the  terms  of  their  pleading  to 
merits,  and  not  taking  advantage  of  the  statute  of  limita- 
tions or  want  of  assets,  and  paying  all  the  costs. 

Jeremy, — The  costs  were  tendered  before  they  moved 
to  rescind  the  rule  for  setting  aside  the  judgment. 

Per  Curiam. — We  think  it  is  reasonable  to  grant  this 
application ;  but  it  can  only  be  on  the  terms  of  paying  the 
costs  which  the  defendant  was  liable  to  pay,  and  of  this  ap* 
plication,  but  not  of  the  motion  to  rescind,  as  we  think  that 
was  unnecessarily  made  till  administration  was  taken  out. 
No  further  restrictions  ought  to  be  imposed  now  than 
what  the  defendant  was  under  in  his  lifetime. 

-    Rule  absolute. 
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1833. 

The  King  v.  The  Sheriff  of  Middlesex,  in  Duncombe  v. 

Crisp, 

Jj^RLE  shewed  cause  against  a  rule  which  had  been  ob-  where  the  no- 
tained  by  Pric^  for  setting  aside  an  attachment  against  te^d  to  state  tiie 
the  sheriff  for  irregularity.     The  defendant  was  arrested  "^^'J®"^^*  **^. 

^  •'  the  ball  for  six 

on  a  quo  minus ,  returnable  on  the  15th  of  April,     The  de-  months,  and 

whether  thev 

fendant  gave  a  bail-bond  to  the  sheriff  of  Middlesex ;  on  were  bouse- 
the  18th  tbe  plaintiff  declared  conditionally.      Special  freXoide™.- 
bail  was  put  in  on  tbe  19th ;   the  bail-piece  was  filed  ^^^^>  ^^^^  ^^i^ 

,  *  was  not  such  a 

at  the  ExchequeT'-qffice,  and  notice  of  bail  served  on  the  defect  as  entitled 
plaintiff's  attorney.  The  notice  of  bail  stated  the  names  treatit^asannm- 
of  the  bail,  and  the  streets  in  which  they  lived,  but  did  ^y»  *"^  *"  «'■ 

'  "^  '  tachroent 

not  give  their  residences  for  six  months,   nor  describe  against  the  sher- 

*»       I     1 1  rr»i         1   •     •/»»  iff  was  set  aside. 

them  as  housekeepers  or  freeholders.   The  plaintitf,  treat-     Where,  on 
ing  the  notice  as  a  nuUity,  ruled  the  sheriff  on  the  19th  to  ^?dl7rJ^e7d. 
brinir  in  the  body.     Notice  of  taxation  was  fi^iven,  and  on  '"Ks  ^or  irregu- 
the  29tb  costs  were  taxed*    The  attachment  was  return-  does  not  pray  for 
able  on  April  30th.    The  rule  for  setting  aside  the  at-  cannotV^e^""^ 
tacbment  was  moved  for  on  the  1st  of  May.  ^^*^"'* 

Erie  contended  that  the  attachment  was  regular. — No 
such  notice  of  bail  was  given  as  is  required  by  the  rule  of 
Court  (a),  and  the  plaintiff  was,  therefore,  right  in  treating 
it  as  a  nullity.  The  notice  was  defective  in  a  most  mate- 
rial particular.  But,  if  the  notice  can  be  considered  as  ir- 
regular only,  then  this  application  is  too  early,  for,  we  are 
s'till  In  time  to  except.  They  have  also  allowed  three  or 
four  different  steps  to  be  taken  by  us  instead  of  moving 
to  set  aside  the  attachment  in  the  first  instance. 

Bayley,  B. — You  were  not  bound  to  except  unless  you 
chose;  and  you  can  except  now  if  you  are  in  time:  but 

(a)  Reg.  Gen.  T.  T.  1  Will.  4,  s.  2;  ante,  Vol.  I,  p.  103. 
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1833. 
The  King 

V, 

The  Sheriff  of 
Middlesex. 


there  is  no  authority  to  sliew  that  such  a  notice  may  be 
treated  as  a  nullity;  it  is  irregular,  and  liable  to  be  vacat- 
ed; but  the  defect  should  have  been  pointed  out  to  the 
defendant.  Bail  were  put  in  in  due  time;  there  was  no 
exception,  and  they  were  not  bound  to  justify  unless  you 
excepted ;  neither  had  you  any  right  to  move  for  an  at- 
tachment till  the  time  for  justification  had  expired.  The 
rule  must  be  absolute  (a). 


Price  applied  for  the  costs  of  the  motion. — The  motion 
was,  why  the  attachment  should  not  be  set  aside  on  notice 
being  given.  His  affidavit,  he  said,  shewed  not  only  an 
irregularity,  but  that  the  affidavits  on  the  other  side  were 
untrue. 

Bayley,  B. — If  the  rule  had  prayed  for  costs,  it  would 
have  been  absolute  with  costs.  We  cannot  give  you  more 
than  you  ask.  You  asked  all  that  was  prudent.  If  the 
costs  had  been  asked  for  they  would  have  been  in  the 
rule.  I  consider  it  as  the  clear  and  settled  practice  of  the 
Court,  that  we  cannot  give  more  than  has  been  asked  for. 
Where  a  party  asks  to  set  aside  proceedings  for  irregu- 
larity no  costs  are  given. 

Rule  absolute,  without  costs. 


(a)  See  the  case  of  Lowe  v.  Gal- 
loway, 5  Taunt.  663,  where  the 
affidavit  of  the  sufficiency  of  bul> 
and  the  affidavit  of  acknowledg- 
ment, were  made  in  the  name  of  a 
cause  of  John  Lowe  ?.  Galloway, 
instead  of  William  Lowe  v.  Gal- 
loway; and  the  plaintiff,  treating 
them  as  nullities,  gave  no  notice 
of  exception,  and  commenced 
proceedings  on  the  bail-bond,  in 
due  time;  the  bail  entered  into  a 
recognizance  in  the  right  name  of 


A^iliam  Lowe  v.  Galloway;  and 
the  Court,  on  application,  set 
aside  the  proceedings  which  the 
plaintiff  had  taken  on  the  bail- 
bond.  And  in  Bell  v.  Foster,  8 
Bing.  334 ;  1  Moore  &  S.  518, 
S,  C,  it  was  expressly  held,  that 
the  omission  to  describe  the  bail 
as  housekeepers  or  freeholders 
did  not  render  the  notice  a  nulUty, 
so  as  to  entitle  the  plaintiff  to 
take  an  assignment  of  the  bail- 
bond. 
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^^ V- 


Waddington  v.  Palmer. 

Pa  YNE  moved  for  a  distringas.     Six  attempts  had  been  ^*J^^f  ^'„*°J^;? 

made  during  six  weeks  to  serve  the  defendant,  by  calling  fendant,  and  the 

at  the  house  where  he  lived.     Sometimes  the  answer  was,  ^i,^ed  was,  that 

that  he  was  out  of  town,  at  other  times,  that  he  was  very  ^^^l^ffg^ 

seldom  there,  that  he  would  be  back  in  a  fortnight,  &c.  not  suffident  to 
A  copy  was  left  and  the  writ  explained,  and^notice  given 
that  a  distringcts  would  be  moved  for. 

Per  Curiam, — That  will  not  do;  from  first  to  last  he  is 
said  to  be  in  the  country. 

Rule  refused. 


Brook  and  Another  v.  Coleman. 

J.N  this  action,  Gaselee,  J.,  had  made  an  order,  that,  on  en-  ^ebt*on^rbm  of 
terinff  a  common  appearance,  the  bail-bond  should  be  de-  exchange  not 

**  1  stating  the 

livered  up  to  be  cancelled,  unless  the  Court  o(  Exchequer  amount  for 
should  otherwise  order,  and  then  the  defendant  should  was^drawn:— 
have  six  days'  time  to  put  in  bail.     The  affidavit  on  which  ^^^^*  ^^^' 
the  defendant  was  arrested,  was  in  this  form — "  J.  W.,  of 
&c.,  maketh  oath  and  saith,  that  Eleanor  Coleman  is  justly 
and  truly  indebted  to Brook  and Watson,  as  as- 
signees of  the  estate  and  effects  of ^  a  bankrupt,  in 

51/.  9^.,  upon  and  by  virtue  of  a  certain  bill  of  exchange, 
drawn  by  the  said  bankrupt  antecedently  to  the  ^at  of 
bankruptcy  issued  against  him,  upon  and  accepted  by  the 
said  E.  Coleman,  payable  two  months  after  date,  and  now 
remaining  due  and  unpaid."  The  objection  to  the  affi- 
davit was,  that  the  amount  for  which  the  bill  was  drawn 
was  not  specified,  nor  the  date,  nor  to  whom  payable. 
The  plaintiffs  were  assignees  of  the  bankrupt. 
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1833.  Erie  obtained  a  rule  nisi  to  set  aside  the  learned  Judge's 

Brook        order,  and  cited  Hanley  v.  Morgan  (a),  and  Lewis  v.  Goni" 

^-  periz  {b),  in  which  the  same  objection  as  to  the  amount  not 

being  stated  existed,  but  was  not  insisted  on  by  counsel. 

There  is  no  authority  that  the  date  is,  or  is  not,  necessary 

to  be  stated. 

Bayley,  B. — The  word  '' residue*'  has  been  held  to  do 
away  with  the  necessity  of  stating  the  amount. 

Kelly  shewed  cause. — The  affidavit  must  shew  sufficient 
matter  to  satisfy  the  Court  that  there  is  such  a  debt  as 
that  sworn  to.  The  affidavit  must  stand  on  its  own  merits. 
The  arrest  can  only  be  for  the  principal  and  not  for  the 
interest,  unless  exprressly  reserved  on  the  bill. 

Bayley,  B. — I  do  not  know  that:  you  cannot  sue  out  a 
commission  of  bankrupt,  unless  the  debt  without  interest 
amounts  to  100/(e).  Interest  does  not  begin  to  run  until  the 
bill  is  dishonoured,  then  it  becomes  part  of  the  damages ; 
but  if  interest  is  specified  on  the  bill,  then  it  carries  inter- 
est from  the  date. 

KeUy. — The  custom  of  merchants  makes  interest  pay- 
able on  bills  of  exchange,  and  juries  are  sometimes  told 
they  are  not  bound  to  give  interest:  a  mere  inference  from 
facts  may  be  allowed ;  but  the  objection  here  is,  that  it 
raises  an  inference  of  law.  He  cited  from  the  papers  in 
the  causes  several  orders  made  by  different  Judges  at 
Chambers,  holding  such  affidavits  to  be  bad. 

Erhf  in  reply,  cited  Warmsley  v.  Mace  (d)»  Lamb  v. 

(a)2  C.  &J.331;  S.  C.  1  Dowl.  it  is  otherwise  if  the  bill  carries 

P.  G.  322.  interest  on  the  face  of  it.  Cameron 

(b)  2  C.  &  J.  362;  &  a  1  Dowl.  v.  Smith,  2  B.  &  Aid.  306;  I  Atk. 
P.  C.  319.  160 ;  1  Rose,  399  j  17  Ves.  27- 

(c)  See  Bttrg4?M's  case,  8  Taunt.  (d)  6  B.  Moore,  62;  S.  C.  2 
660;  2  Mo.  746,  S.  C,  ace.    But  Brod  &  B.  338. 
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Newcomb  (a),  Lamb  v.  Edwards  (6),  Bradshaw  v.  Sodding-         1833. 
ton  (c).     It  has  not  been  decided  that  the  plaintiff  is  bound 
to  shew  his  title  to  the  bill. 

Bayley,  B. — It  was  a  long  period  of  time  before  this 
point  was  noticed.  If  the  interest  is  only  part  of  the  da- 
magesy  and  the  party  swears  to  being  **  indebted/'  that 
must  refer  to  the  debt  and  not  to  the  damages.  We  will 
consult  the  Judges  of  the  other  Courts. 


On  a  subsequent  day,  his  Lordship  said  he  had  con- 
ferred with  the  Judges  of  the  other  Courts,  and  they 
were  of  opinion  that  the  amount  must  be  specified. 

Rule  discharged. 

(a)  5  J.  B.  Moore,  14 ;  S.  C.         (b)  Ibid. 
2  Brod.  &  B.  343.  (e)  7  East,  94. 


Scarborough  v.  Evans. 

mkANSEL  applied  for  leave  to  enter  an  appearance  for  where  the  de- 

the  defendant.     A  distringas  had  been  obtained  and  had  ^^t^^^^"^^! 

been  returned  nulla  bona.    The  affidavit  stated  that  three  wnaiiy  with  the 

.  summons  or  il»- 

attempts  had  been  made  to  execute  the  distringas  at  the  tnngas,  the 

defendant's  present  or  late  place  of  abode.  ^Ho^  bra^ 

pearance  to  be 

Per  Curiam* — ^The  affidavit  is  insufficient  in  not  stating  ^e  affidavit  if 

that  you  have  endeavoured  to  serve  the  defendant  at  his  "trij^y  «c«>rate, 

''  and  It  18  sbeMrn 

present  place  of  abode.    You  do  not  negative  a  knowledge  that  no  reaaon- 

of  any  other  place  of  abode^  nor  do  you  state  that  you  can-  been  left  untried 

not  find  him.     You  ought  to  state  the  grounds  for  be-  H^l^l  ^^^  ^^' 

Heving  that  he  cannot  be  found.     This  is  an  ex  parte 

proceedings  and^  therefore,  the  affidavit  ought  to  be  strictly 

accurate. 

Rule  refused. 
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1833. 

Hill  v.  Moule. 
To  obtain  a  rfw-  J>£  TERSDORFFmoved  for  a  distringas.  The  affidavit 

tnngas,  tneco^y  ^ 

mutt  be  left  at    stated  that  a  copy  was  left  at  the  second  time  of  calling. 

the  last  time  of 
calling. 

Bayley,  B.9  said,  he  thought  it  should  be  the  last  time, 
but  that  he  would  mention  it  to  the  Court.  On  a  sub- 
sequent day — 

Lyndhurst,  C.  B.,  said,  that  all  the  Judges  had  con- 
ferred together  on  the  point,  and  they  were  all  of  opinion 
that  the  copy  should  be  left  at  the  last  time  of  calling. 
He  obserred,  that  the  defendant  having  eight  days  to  ap- 
pear, it  was  calculated  to  mislead  him  if  the  copy  was  left 
the  first  or  second  time.  The  eight  days  were  to  be  reckon- 
ed from  the  last  time  of  calling,  and  the  object  of  calling 

was,  to  see  whether  the  party  kept  out  of  the  way. 

• 

Rule  refused. 


On  a  subsequent  day,  on  motions  by  Mr.  Godson  and 
Mr.  Price^  for  distringases,  the  Court  refused  them  on 
the  same  ground. 


Simpson  v.  Lord  Graves. 
Where  a  defen-    jf  OMLINSON  moved  for  a  disirinsas.    Four  calls  had 

dant  18  absent  at  ii/.  t  •     ^ 

the  time  of  the    been  made  at  the  defendant's  house  in  Cornwall,  and  the 

serve  a  writ  of    object  of  the  visits  was  stated  to  his  lordship's  servant;  and 
summons,  a  (jif  ^-jjg  j^gj.  ^[^^  ^  ^^^y  ^^g  |gf|.^     Qn  each  occasion  the  an- 

trtngtu  cannot  *'' 

be  moved  for      swer  was,  that  the  defendant  was  in  France.    The  last  two 

unless  there  are        ,,  ,     ,  .  «  i  « 

grounds  shewn    calis  were  made  by  appointment ;  but  the  only  answer  was, 

from  which  the 
Court  can  infer 
that  the  defendant  keeps  out  of  the  way  to  avoid  being  served. 


9. 

Lord  Graves. 
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that  the  defendant  was  not  yet  returned.  It  was  sworn  1833. 
that  the  defendant  had  gone  over  to  France^  and  was  stay-  sihpson 
ing  there  for  the  purpose  of  avoiding  the  demands  of  his 
creditors.  [Lord  Lyndhursi^  C.  B. — ^What  are  the  grounds 
stated  for  that  conclusion?]  None:  but  the  fact  is  posi- 
tively sworn  to;  and  unless  we  get  a  distringas^  we  are 
without  remedy. 

Per  Curiam. — We  cannot  grant  the  rule.  The  circum- 
stances must  be  stated^  to  satisfy  the  Court  that  he  keeps 
out  of  the  way  to  avoid  being  served. 


Cook  v.  Robert  Allen. 

X  HIS  was  a  motion  on  behalf  of  the  sheriiF  of  Suffolk^  a  sheriff;  who 

calling  on  Cooky  the  plaintiff  in  the  action^  and  Joseph  Al-  courTfor  reUef 

fen,  to  appear  and  interplead  as  the  Court  might  direct.  "**<**'  ^^^  *"*«'^* 

The  affidavit  upon  which  the  rule  was  moved  stated,  that,  must  come  as 

on  the  8th  December  ^  Vk  fieri  facias  y  returnable  on  the  11th  where  ^d«  * 

of  January y  was  sent  to  the  sheriff,  commanding  him  to  ''«'■«  t^^^®*;^ 

•^  '  o  execution  by  a 

take  the  goods  of  Robert  AUeUy  to  answer  a  debt  due  to  shenfi;  and  a 
the  plaintiff  Cook;  that,  in  pursuance  of  the  writ,  the  sher-  to  them,  the 
iff  seized  goods  which  appeared  to  be  the  property  of  the  tented  from  ap- 
defendant,  and  that  the  sheriff  was  then  in  possession  of  vV^^  ^y  « 

rule  obtained  by 

them,  and  that  they  remained  unsold;  and  that  Jb^^A ^//^n  the  defendant 

!•        ja1_  !_•  a1-        '  t.  i»        t»iii»i        #.in  the  action  for 

claimed  them  as  his  property  by  virtue  of  a  bill  of  sale  of  setting  aside  the 
13th  of  May y  1832,  and  had  required  the  sheriff  to  give  Proceedings  for 

•^  ^  *^  irregularity, 

up  the  goods ;  and  that  the  sheriff  expected  to  be  ruled  which  rule  was 

not  disposed  of 

to  return  the  wnt.  "  uii  the  23rd  of 

January t  when 
it  was  discharg- 

Jokn  Jervis  shewed  cause  on  behalf  of  Joseph  Allen;  ed:— /feW,  that 

the  sheriff  was 
too  late  in  apply- 
ing on  the  31  st  of 
January,  though  the  sheriff  was  in  Suffolk,  and  the  affidavit  was  sworn  there  on  the  30th. 

Where  there  is  delay  or  any  circumstance  to  be  accounted  for,  the  sheriff  must  make  a  special 
affidavit  stating  the  facts;  and  no  supplemental  affidavit  will  be  allowed. 
Semble,  that  the  sheriff  applying  under  this  act  ought  to  deny  collusion. 


i 
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1833.  and  W.  H.  fFaisontov  the  execution  creditor.  They  con- 
tended that  the  sheriff  was  too  late  in  his  application;  and 
that^  unless  he  came  promptly,  he  was  not  entitled  to  the 
pl'otection  of  the  act.  The  application  was  not  made  till 
January  Slst  (the  last  day  of  Hilary  Term),  and  the 
writ  came  to  the  sheriff's  hands  on«  December  8th. 
They  also  produced  long  affidavits ;  and  endeavoured  to 
shew  some  misconduct  on  the  part  of  the  sheriff,  but  did 
not  succeed. 

S,  Hughes  appeared  for  the  sheriff.  He  said,  that, 
when  it  was  explained  how  the  time  had  been  occupied,  it 
would  appear  that  there  had  been  no  laches  on  the  part 
of  the  sheriff.  The  goods  were  seized  on  the  lOth  of  De^ 
cetnber;  on  the  15th,  notice  of  the  bill  of  sale  to  Joseph 
Allen  was  served  on  the  sheriff;  on  the  iSth,  Robert  Allen 
(the  defendant  in  the  action),  obtained  a  Judge's  order 
staying  proceedings  till  the  4th  day  of  Hilary  Term,  to 
give  him  time  to  move  to  set  aside  the  judgment  and  ex- 
ecution for  irregularity.  This  was  served  on  the  sheriff 
on  the  19th;  that  motion  was  accordingly  made  in  Hilary 
Term,  and  was  not  ultimately  disposed  of  till  the  23rd  of 
January,  when  the  rule  was  discharged  (a).  He  was  pro- 
ceeding to  state  other  facts^  when — 

JerviSf  objected  that  there  was  no  affidavit  of  those 
facts. 

Hughes,  in  answer,  said,  that  it  was  not  usual  to  move 
on  a  special  affidavit  The  rule  was  moved  upon  the 
common  affidavit,  which  was  now  a  printed  form ;  he  con- 
tended that  that  was  sufficient,  otherwise  it  would  be  ne- 
cessary in  all  cases  for  the  sheriff  to  have  a  special  affida- 
vit, anticipating  all  the  objections  that  might  be  made  on 

(a)  See  the  case  of  Cook  v.  Aliettj  ante,  Vol.  1,  p.  676. 
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the  Other  side.  He  offered  to  produce  a  supplemental  l^^* 
affidavit  of  the  facts  he  had  stated,  and  of  the  further  facts — 
that  the  sheriff  did  not  know  of  the  rule  being  disposed  of 
till  the  26th  of  January ^  when  he  received  a  letter  from 
the  plaintiff  to  that  effect;  that  the  defendant's  attorney, 
who  was  also  the -attorney  for  the  person  claiming  under 
the  bill  of  sale,  had  promised  to  acquaint  the  sheriff  with 
the  result  of  the  motion,  but  had  neglected  to  do  so;  that 
the  sheriff,  on  being  written  to  on  the  26th  by  the  plaintiff, 
and  required  to  go  on  with  the  execution,  proceeded  to 
make  preparations  for  selling  the  goods;  but,  on  the  30th, 
he  received  a  letter  from  the  attorney  for  Joseph  Allen^  re- 
minding him  of  the  claim  made  by  him  under  the  bill  of  sale; 
and  that  he  asked  for  an  indemnity,  but  the  attorney  refus- 
ed to  give  it.  The  sheriff  till  then  supposed  that  Joseph  Al* 
len  had  abandoned  his  claim,  his  attorney  not  having  writ- 
ten to  the  sheriff  as  he  had  promised,  and  there  being  good 
grounds  to  suppose  the  bill  of  sale  to  be  fraudulent,  Joseph 
Allen  being  a  brother  of  the  defendant  and  employing  the 
same  attorney,  and  being  also  very  poor,  and  unable  to 
lend  the  sum  for  which  it  was  alleged  the  bill  of  sale  was 
given,  and  Robert  AUen  being  allowed  to  continue  in  pos- 
session* These,  he  said,  were  the  real  facts  of  the  case.  If 
the  Court  would  not  allow  a  supplemental  affidavit  to  be 
made,  he  contended,  that  the  fact  of  the  motion  in  Hilary 
Term  being  made  to  set  aside  the  proceedings  in  the  ac- 
tion could  be  known  by  reference  to  the  officers,  when  it 
would  appear  that  it  was  not  disposed  of*  till  the  23rd  of 
January y  and,  excluding  that  day  and  the  day  of  making 
the  affidavit,  which  was  sworn  on  the  30th,  and  had  to  be 
sent  to  Town  from  Suffolk^  there  were  only  six  days ;  and 
he  submitted  that  that  could  not  be  considered  such  an 
unreasonable  delay  on  the  part  of  the  sheriff,  as  to  disen- 
title him  to  relief  under  the  act,  which  was  remedial  in  its 
nature,  and  ought  to  be  construed  liberally;  and  that  the 
sheriff,  if  he  had  applied  before  the  rule  was  disposed  of. 
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1833.         would  have  been  told  he  had  come  too  soon  and  unneces- 
sarily. 

Per  Curiam. — (Having  inquired  of  the  officer,  who  re- 
ferred to  his  book,  from  which  it  appeared  that  the  rule 
was  not  discharged  till  January  23rd.) — We  cannot  allow 
a  supplemental  affidavit;  the  sheriff  should  have  come 
prepared  in  the  first  instance  with  an  affidavit  accounting 
for  the  delay.  If  the  sheriff  could  not  come  at  once  to 
the  Court,  but  was  delayed  by  the  rule,  it  was  his  duty  to 
have  watched  the  rule,  and  have  come  within  four  days 
after  it  was  discharged;  that  would  have  enabled  the  other 
parties  to  appear  in  the  same  term.  If  the  sheriff  will 
come  with  such  a  general  affidavit,  he  puts  himself  at  the 
mercy  of  the  affidavits  which  may  be  produced  on  the 
other  side. 

Bayley,  B. — It  is  not  at  all  clear  that  the  sheriff  ought 

not  to  deny  collusion;  and  I  think  the  sheriff  ought   to 

pay  the  costs. 

Rule  discharged,  with  costs. 


Roper  t?.  Shevely. 

The  mere  fact  of  X  HE  plaintiff  in  this  action  was  an  ironmonger,  and  had 
ing  arrested  for  brought  an  actiou  against  the  defendant  for  48/.  16f.  the 
Syrred'SnoT"  a^ount  of  his  bill:  the  verdict  was  for  44/.  Us.  The  dif- 
suffldent  to  dis-  ferencc  of  4/.  4*.  was  the  price  of  an  urn,  which  had  been 

entitle  the  plain- 
tiff to  costs,  un-  sent  to  the  defendant,  but  had  been  returned.     Applica- 

afc.  46  8. 3  but  tioJ^s  fo"^  ^^^  whole  amount  were  proved  to  have  been  made; 
there  must  aUo    ^^^  \^  jj^  n^t  appear  that  the  plaintiff  knew  of  the  urn 

appear  to  be  a  ^  "^  *■ 

want  of  reason-   being  returned. 

able  and  proba- 
ble cause. 

Manning  moved  for  a  rule,  calling  upon  the  plaintiff  to 
shew  cause  why  the  defendant  should  not  have  his  costs 
under  the  43  Geo.  3,  c.  46,  s.  3.     He  contended  that,  the 
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defendant  haying  been  arrested  for  more  than  was  found         1833. 
to  be  due,  the  plaintiff  by  that  act  was  not  entitled  to  his       T"** 
costs,  and  that  the  Court  had  no  discretion,  the  act  being  v. 

imperative.     He  cited  Da^  v.  Picton  (a),  and  Donlan  v. 
Brett  (6). 

Per  Curiam^ — This  act  has  never  received  such  a  con- 
struction as  is  now  contended  for.  The  question  always 
has  been,  whether  there  was  reasonable  or  probable  cause. 
It  is  clear  here  that  there  was.  The  plaintiff  was  ignorant 
of  any  part  of  the  goods  being  returned ;  and  the  defen- 
dant, on  the  first  application,  said  he  would  look  into  the 
account;  but  he  does  not  appear  to  have  made  any  objec- 
tion to  the  plaintiff  that  he  had  charged  improperly  for 
the  urn.  The  defendant  is  bound  to  make  out  a  want  of 
reasonable  or  probable  cause ;  and  if  he  had  advertised 
the  plaintiff  of  the  return  of  the  urn,  and  had  then  been 
arrested,  that  might  have  shewn  a  want  of  reasonable  cause. 
In  the  cases  cited,  the  Court  thought  there  was  no  rea- 
sonable ground  to  arrest.  Under  the  discretion  which  the 
act  gives  to  the  Court,  we  think  there  is  no  pretence  for 

the  motion. 

Rule  refused. 

(a)  5M.&R.  31;S.  C.  10B.&  (b)   5  M. &  R.  29;  5.  C.  10  B. 

C.  120.  &  C.  117. 


Farrell  v.  Dale. 

x^OWLING  moved  to  make  absolute  a  rule  to  compute  a  mienMt  to 
on  a  bill  of  exchange.     The  affidavit  stated  that  the  rule  TZ'kon^^ 
nisi  had  been  served  on  the  defendant  at  York,  but  it  was  day  cause  waa 

to  be  gnewn,  is 

on  the  day  cause  was  to  have  been  shewn.    Ten  days,  how-  insufficient  to 

authorize  mak- 
ing  the  rule  ab- 
solute, although  ten  days  have  elapsed  since  the  service. 
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Farrell 

v. 

Dale. 


ever^  had  now  elapsed ;  and,  as  cause  was  neTer  shewn  till 
the  day  after  the  day  named  on  the  rule^  he  submitted 
that  the  Court  might  grant  the  rule. 

GuRNBY,  B.  (a) — Parties  who  are  guilty  of  such  negli* 
gence  ought  to  suffer  for  it*  The  rule  may  be  enlarged 
for  a  week^  and  there  must  be  fresh  service. 

Rule  accordingly. 


(a)  The  only  judge  in  Coart. 


The  Court  can- 
not enlarge  the 
return  of  a  writ 
by  altering  it  to 
a  later  day : 
sembU,  not  even 
with  consent  of 
plaiutiiC 


HiLDYARD  V,  Baker. 

TrRfFHITT  applied  on  behalf  of  the  sheriff  of  Middle- 
sex, to  enlarge  the  return  to  a  writ  of  elegit  to  the  last  day 
of  term.  The  writ  was  delivered  to  the  sheriff  on  the  3rd 
of  April,  returnable  on  the  15th.  The  goods  were  seized 
on  the  6th ;  but  it  was  represented  to  the  sheriff  that  the 
action  would  probably  be  settled ;  and,  under  that  impres- 
sion^  he  allowed  the  time  for  the  return  to  expire. 

Bayley^  B. — ^The  return  was  on  the  ISth^  and  you  ap- 
ply on  the  SOth;  is  there  any  instance  where  a  writ  has 
been  altered  by  enlarging  the  time  of  the  return  ?  You 
ought  at  all  events  to  have  the  plaintiff's  consent.  But 
then  there  is  this  difficulty — how  can  you  hold  an  inquisi- 
tion after  the  writ  has  expired.  There  should  have  been 
an  alias. 

Rule  refused. 
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1833. 

ToMLiNsoN  and  Another^  Executors,  v.  Nanny^  Clerk. 

X  HIS  was  an  action  of  assumpsit  by  the  plaintiffs  as  ex-  it  is  too  ute  to 
ecutors.     The  declaration  contained  counts  on  promises  o"promiseno' 
to  the  testator,  and  also  a  count  on  an  account  stated  by  ^^  plaintiffs  m 

•^    executors,  after 

the  defendant  with  the  plaintiffs,  as  executors,  of  money  the  cause  has 
due  to  the  plaintiffs  as  executors,  and  a  promise  to  pay  down  to  trial  at 
to  them  as  executors.    The  defendant  pleaded  the  general  ^^  •<d>»- 
issue  and  the  statute  of  limitations,  and  paid  a  sum  of  mo- 
ney into  Court  generally.     A  summons  had  been  taken 
out  before  the  Judge  at  the  assizes,  to  strike  out  the  last 
count  where  the  promise  was  laid  to  the  plaintiffs  as  exe- 
cutors; but  the  learned  Judge  refused  the  order.     At  the 
trial  the  plaintiffs  failed  in  proving  that  more  was  due  by 
the  defendant,  within  the  period  of  six  years,  than  was 
covered  by  the  sum  paid  into  Court,  and  the  defendant 
had  a  verdict.     There  was  no  evidence  of  any  liability  of 
the  defendant  to  the  plaintiffs  as  executors. 

Cotiingbam  now  moved  for  a  rule  to  shew  cause  why 
the  count  on  the  account  stated  with  the  plaintiffs  as  ex- 
ecutors should  not  be  struck  out  of  the  declaration,  with 
the  view  of  preventing  the  plaintiff  from  being  charged 
personally  with  the  costs.  The  attorney  swore  that  he 
knew  nothing  of  that  count  being  in  the  declaration  till 
the  time  of  the  application  to  the  Judge  at  the  assizes. 

Lord  Lymdhurst,  C.  B. — You  made  your  election  when 
you  drew  the  declaration;  by  introducing  that  count  you 
probably  alarmed  the  defendant  very  much;  it  was  too 
hte  therefore  to  apply  at  the  assizes^  and  you  are  too  late 
now.  The  attorney  ought  to  have  known  what  counts 
the  declaration  contained. 

Rule  refused. 

VOL.  II.  c 
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Where  the  de- 
fendant resides 
ill  ready  fur- 
nished lodgingSi 
the  Court  will 
not  allow  an  ap- 
pearance to  be 
entered  for  him 
upon  a  return  of 
nulla  bona  and 
noH  est  inventus, 
to  a  distringas, 
unless  it  is  sworn 
that  the  defen- 
dant has  no  goods 
on  which  the 
sheriff  can  levy. 


Cornish  r.  King. 

jBALL  moved  on  behalf  of  the  plaintiff  in  this  action  for 
leave  to  enter  an  appearance  for  the  defendant  under  s.  3, 
of  the  2  WiU.  4,  c.  39  (a).  The  affidavit  of  the  officer  to 
whom  the  sheriff's  warrant  on  the  dUtringM  was  given, 
stated  that  he  had  attended  several  times  at  the  defendant's 
residence,  and  each  time  lefl  a  copy  of  the  distringas;  but 
the  answer  was,  that  the  defendant  was  not  within,  and  he 
was  further  told,  that  there  was  nothing  there  of  thedefen* 
dant's  to  take,  as  the  lodgings  were  let  to  him  ready  furnish* 
ed.  The  affidavit  further  stated  that  nuUa  bona  and  non  est 
inventus  had  been  returned;  and  that,  since  the  issuing  of 
the  writ,  an  offisr  had  been  made  to  pay  five  shillings  in 
the  pound;  and  also,  that  a  clerk  of  some  attornies  had  ap- 
plied for  copies  of  the  summons,  &c.,  but  refused  to  un- 
dertake to  appear. 


Bayley,  B. — Your  affidavit  must  be  amended,  by  add- 
ing that  the  defendant  has  no  effects  elsewhere  that  can  be 
taken,  and  then  you  my  have  your  rule. 

This  being  done,  the  rule  was  granted,  and  a 
copy  of  the  rule  ordered  to  be  left  at  the 
last  place  of  abode,  and  another  stuck  up. 

(a)  3  Dowl.  Stat.  145. 


Green  r.  Clark. 

Though  the        ThIS  was  action  to  recover  2/.  10*.  the  balance  of  a  de- 
particuUrs  of      xnand  for  ffoods  sold  and  delivered.    The  particulars  of 

demand  vary  ° 

from  the  evi« 

dence  which  the 

plaintiff  adduces,  yet,  if  the  defendant  appetn  and  defends,  and  is  not  misled  by  them,  the  variance 

is  no  ground  for  nonsuting  the  plaintiff. 
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demand  stated  the  goods  to  have  been  delivered  at  vari«         1833. 

ous  times,  between  the  1st  of  October,  1831,  and  Septetn" 

ber,  183£.     There  was  no  proof  of  any  goods  having  been 

sold  or  delivered  during  that  period;  but  there  was  proof 

of  goods  having  been  sold  and  delivered  in  May  and  June, 

1831.     It  was  objected  that  the  plaintiff  could  not  recover 

for  those  latter  goods,  inasmuch  as  they  were  not  covered  by 

the  particulars.    The  defendant,  however,  called  a  witness 

to  disprove  the  plaintiff's  case.      A  rule  nisi  having  been 

obtained  to  set  aside  the  verdict  for  the  plaintiff,  and  to  eti- 

ter  a  nonsuit  upon  the  objection  taken  at  the  trial — 

Hutchinson  shewed  cause. 

Mansel  supported  the  rule. 

Per  Curiam. — There  were  no  other  dealings  proved 
than  those  in  May  and  June,  and  therefore  the  particu- 
lars must  be  supposed  to  have  referred  to  them.  It  is  not 
pretended  there  was  surprise ;  and,  if  the  defendant  was 
not  misled,  there  was  no  ground  for  a  nonsuit. 

Rule  discharged. 


Okill's  Bail. 

JL  HE  affidavit  of  justification  in  this  case  stated,  that  the  The  affidavit  or 
bail  was  a  housekeeper  residing  at  &c.,  and  was  possessed  ^^t  agree  with 
of  certain  property,  to  wit,  of  &c.,  over  and  above  his  just  *®  [uffident" 
debts,  and  any  other  sum  for  which  he  was  bail;  and  that  that  it  is  equi- 

valent* 

his  property  consisted  of  stock  in  his  trade  of  &c. 

Upon  an  objection  to  the  affidavit,  that  the  bail  only 
swore  to  possession — 

Addison  endeavoured  to  support  the  affidavit,  contend- 
ing that,  taking  it  altogether,  the  bail  swearing  that  his 

c2 


so  CASES  ON  POINTS  OF  PRACTICE^  EXCH. 

1833.        property  consisted  of  stock  in  his  trade,  it  suflSciently  ap- 

Okill'i Bail    V^^^^^  ^^^^  h^  ^^8  toorih  that  property;  and  that  the  pos« 
session  was  not  merely  colourable. 

GuRNEY,  B. — ^The  form  must  be  adhered  to;  a  great 
deal  of  time  will  otherwise  be  occupied  in  every  case  in 
discussing  whether  what  is  said  is  equivalent  to  what  ought 
to  have  been  said. 

Time  was  given  to  amend. 


PioGOTT  9.  Kemp. 

ncJ^^'hav-  ^N  *®  ^^™*  ^*y  ^^*®  *^""»  *h®  C^"""^  ^^  King*8  Bench, 
ing  been  moved  on  the  motion  of  Kellv,  for  the  defendant,  had  granted  a 

for  by  mbtake  ^  ® 

in  a  wrong  rulc  ntsi  for  a  new  trial  in  this  cause  on  two  grounds.  On 
znisu^e  not  ^  ^^^  ^^^^  ^^Ji  ^^  ^^^  discovered  that  the  action  had  been 
5f ^"*  *2f  rill     ^'^oug^*  "*  *^®  Exchequer,  and  thereupon — 

after  the  first 
four  days  of  the 

term  had  eiaps-  Kelfy  applied  to  this  Court  for  a  new  trial  on  the  same 
under^he^dT-  g^ounds;  and  he  submitted,  that,  though  the  motion  was 
Gumstances,  ai-    ^ot  made  in  this  Court  within  the  first  four  days,  as  it 

lowed  the  mo«  ^  ^  "^ 

tion  to  stand  ought  to  have  been,  yet,  as  a  motion  had  in  fact  been  made 
c^t '  ^     "    within  the  four  days,  though  by  mistake  it  was  made  in  the 

wrong  Court,  this  Court  would  let  it  stand  good  as  a  rule 

nisi  for  a  uew  trial 


The  Court  thought,  that,  under  the  circumstances,  the 
rule  had  been  sufficiently  complied  with ;  and  allowed  the 
rule  to  stand  good  as  of  this  Court. 

Rule  granted. 


/^y..^  I*'  ^^^^'  ^  ^^^^^ 
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Cliffs  «.  Prosser. 

JrOLL^TTshewedcauseiagainst  a  rule  which  had  been  Where  there 
obtained  by  Richards,  for  referring  back  to  the  Master  neg^nce  or 
the  bill  of  costs  of  Mr.  France,  the  plaintiff's  attorney,  and  jfJJ^^IJJJ'^/^  ^ 
for  reviewing  his  taxation,  and  for  striking  out  certain  of jm  attorney, 
items  therein.    The  plaintiff,  it  appeared,  was  the  admin-  unnecessary 
istratrix  of  a  Mr.  CUfe,  who  had  granted  a  lease  to  the  ^^'o^er^Zil 
defendant,  and,  after  Mr.  differs  death,  the  rent  being  «•*»  to  be  dis- 

'  '     ^  •*'  '  ^  allowed  on  ux- 

in  arrear,  the  plaintiff  employed  Mr.  France,  as  her  at-  ation,  without 
tomey,  to  take  proceedings  against  the  defendant.     He  Sight  to  bifng^ 
accordingly  commenced  an  action  in  assumpsit;  and  after  2J*cm^^°  ^^' 
it  had  proceeded  some  way  it  was  discovered  that  there     Affidavits 

used  before  the 

was  a  lease  under  seal ;  it  became  therefore  necessary  to  Master  on  the 
commence  a  new  action,  and  the  former  proceedings  were  ^^^^^ot  be 
entirely  useless;  the  Master,  who  called  in  Mr.  CoUett  to  »^onshew- 

ing  cause 

his  assistance,  had  allowed  the  costs  of  the  former  pro-  ag^nstamie 
ceedings  in  assumpsit.  It  was  sworn  on  the  part  of  Mr.  £e  taxatio? 
France,  that  he  knew  nothing  of  the  lease,  and  that  the  '"^Jcss  they  are 

^  '  ...  referred  to  in 

plaintiff  had  never  mentioned  it  to  him:  but,  on  the  other  the  rule;  a  no- 
side,  it  was  contended,  he  must,  or  ought  to  have  known  ^ni  be  used  is 
of  it,  and  that  it  was  his  mistake  to  bring  assumpsit  in-  °^^  •t>ffia«°^ 
stead  of  covenant.     Mr.  France  had  succeeded  to  a  busi- 
ness, and  the  lease  was  prepared  in  the  time  of  his  prede- 
cessor, but  in  the  same  office.     It  was  now  contended  that 
the  mistake  on  the  part  of  Mr.  France  was  sufficiently  ac- 
counted for,  and  that  there  was  not  such  gross  negligence 
as  to  deprive  him  of  his  right  to  recover  those  costs,  and 
unless  it  was  a  very  clear  case  the  Court  would  not  inter- 
fere. 

The  Court,  however,  said  there  were  authorities  to  shew 
that  ignorance  of  law  is  crassa  negligentia;  and  they  made 
the  rule  absolute  for  striking  out  the  items  objected  to. 
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1833.        but  without  prejudice  to  the  right  of  Mr.  France  to  bring 
an  action  to  recover  them. 

This  case  was  partly  heard  on  a  former  day;  but,  on  that 
occasion,  Richards  objected  to  certain  affidavits  being 
read  by  Folleti;  they  had  been  read  before  the  Master, 
but  were  not  referred  to  in  the  rule,  though  notice  had 
been  given  that  they  would  be  used  on  shewing  cause,  and 
also  the  lease  referred  to:  but 

Bayley,  B.  saying,  that  he  thought  the  notice  was  not 
sufficient,  and  that  the  rule  tdsi  should  also  have  referred 
to  them — the  rule  was  allowed  to  be  enlarged,  on  payment 
of  the  costs  of  the  day. 


ToNKs  r.  Fisher. 

AAer  time  to  fwILLMORE  shewed  cause  against  a  rule  for  changing 
Su^tenngrthe  thevcnuc  from  London  to  Warwickshire;  the  declaration 
Court  will  not     beiufic  in  assumpsit  on  the  money  counts. 

allow  the  venue  ° 

to  be  changed, 

except  on  spe-        Bayley,  B.— It  ought  to  have  been  absolute  in  the  first 

cial  grounds.  '  ° 

Merely  gwear-     instance. 
ing  that  the 
cause  of  action 

tunesif  lilVin  WUlmore.— It  was  moved  after  time  to  plead  On  the 
another  county,   ig^h  of  April,  a  rule  to  plead  was  given.     On  the  aOth, 

18  not  sufficient:  ^  ,  ,     -  «   „       ,  t.      ..         . 

a  summons  was  taken  out  before  Bouandf  B.,  for  time  to 
plead  and  for  changing  the  venue:  his  Lordship  refused  to 
make  the  order;  further  time  was  then  asked  as  a  favour, 
and  a  week  was  given  on  the  usual  terms  of  taking  short 
notice  of  trial.  He  cited  Petyt  v.  Berkeley  (a),  Shipley  v. 
Cooper  {b)y  and  Waring  v.  HoU  (c),  as  establishing  the 

(<i)  2  Cowp.  510.  {b)  7  T.  R.  698.  (c)  3  Price,  a 
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principle  that  the  venue  cannot  be  changed  after  time  given        1833. 
to  plead  on  the  usual  terms,  and  taking  short  notice  of  trial. 

Alexander, — My  aflSdavit  states  that  the  cause  of  action 
arose  in  Wandekshire,  and  that  all  the  witnesses  live  in 
Wanriclsiire. 

Baylsy,  B. — You  do  not  say  that  there  are  any. 

Alexamler.-^The  only  question  isj  whether  we  are  pre- 
cluded by  the  terms  given. 

Per  Curiam. — ^The  rule  must  be  discharged. 

Rule  discharged,  with  costs. 


Erle  r.  Wynne. 

^M^  JERVIS  obtained  a  rule  tdsi  under  the  43  Geo.  3,  c.  wheretbepiain- 
46,  8.  3,  that  the  defendant  should  have  his  .costs,  he  hav-  gum  than  that 
ing  been  arrested  for  28/.  and  upwards,  and  the  verdict  [este  A^e'dcfen-" 

being  for  6/.  only.  dant,  and  amo- 

tion 18  made  to 
give  the  defen- 

CotHngham  shewed  cause. — This  was  an  action  for  beer  J^der'thn? 
supplied  to  the  defendant,  and  was  tried  at  Chester  at  the  Geo,  3,  c.  46, 

X  A        •  I       i*  -»«■         -n  n         w  rwii   •  •  ^^^  Court  will 

Lent  Assizes,  before  Mr.  Baron  Bayley.    This  motion  take  into  their 
cannot  be  maintained,  unless  there  is  an  absence  of  all  rea-  [he  way^ln''^ 
sonable  and  probable  cause.    There  can  be  no  doubt  that  ^^»*^^  *^«  ^^^l 

.  <•  .  ^^  contracted: 

the  quantity  of  beer  was  delivered :  it  was  proved  by  three  and,  therefore, 
witnesses.     One  part  of  the  amount  was  for  beer  delivered  sued  for  was  for 
from  October  to  December,  to  the  amount  of  16/.,  and  the  ^^]J^"^  ^ 
remainder  between  January  BjiA  March;  it  was  also  proved  J"  ^***!!?"h 
that  the  accounts  had  been  frequently  delivered,  and  though  Court  thought 

the  plaintiff  waa 
not  entitled  to 

reoover  it  i'~~Held,  that  this  was  a  case  of  want  of  probaUe  cause  within  the  meaning  of  the  act, 

though  the  beer  was  proved  to  have  been  delivered. 
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1833.  the  defendant  now  denies  it ;  he  never  disputed  the  amount, 
and  on  one  occasion,  he  said  he  would  try  and  get  some  mo- 
ney by  the  sale  of  some  property.  The  plaintiff  is  a  poor 
man,  and  keeps  a  beer  shop;  but  it  is  objected  that  the  de- 
fendant got  drunk  at  the  plaintiff's  house,  and  was  in  the  ha- 
bit of  meeting  other  people;  but  the  plaintiff  ought  not  to 
suffer  for  the  defendant*8misconduct.  The  plaintifffrequent- 
ly  remonstrated  with  him  about  drinking  so  much.  The 
learned  Judge  told  the  jury  he  thought  they  ought  not  to 
give  credit  for  the  beer  supplied  whilst  he  was  drunk;  and 
the  jury  gave  only  5/.,  but  the  debt  had  not  been  before  dis- 
puted ;  the  defendant  had  some  property  of  his  own^  and 
had  offered,  to  pay  the  plaintiff  20/.,  without  costs,  and  to 
let  a  tenant  of  his  pay  his  rent  to  the  plaintiff;  and  when  the 
plaintiff  had  acceded  to  this  arrangement,  and  had  desired 
his  attorney  not  to  proceed  further,  the  defendant's  attor* 
ney  said  he  should  not  do  it.  The  plaintiff  has  already  suf- 
fered by  losing  his  debt,  but  it  cannot  be  said  that  he  had 
no  reasonable  or  probable  cause  for  arresting  the  defen- 
dant. 

J.  Jervts, — It  was  proved  that  the  defendant  was  charged 
with  thirty-six  quarts  of  beer  in  one  day.  The  defendant 
is  a  very  poor  man,  and  was  constantly  intoxicated,  and 
there  was  no  evidence  that  he  ever  knew  the  amount  of  the 
debt;  and,  when  he  was  told  of  it,  he  said  he  would  rather 
rot  in  gaol  than  pay  it. 

Bayley,  B. — The  evidence  was,  that  the  plaintiff's  was 
a  Tom  %  Jerry  shop;  the  defendant  lived  in  the  plain- 
tiff's house;  very  seldom  went  out;  had  ale  every  day; 
was  drunk  every  day ;  sometimes  drunk  in  the  morning, 
and  drunk  when  he  ordered  beer  for  his  friends.  I  told 
the  jury  it  was  improper  to  supply  him  with  beer  whilst 
he  was  in  a  state  of  intoxication;  the  jury  gave  5^,  and  I 
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was  satisfied.    The  supply  was  improperly  made,  and  I         1833. 
think  this  may  have  a  very  beneficial  effect. 

Vauohan,  B. — ^I  think  the  defendant  ought  to  have  his 
costs.  The  plaintiff  had  no  reasonable  ground.  The  ale 
was  supplied  when  it  ought  not  to  have  been,  and  the 
plaintiff,  therefore,  not  being  entitled  to  recover  for  it,  ought 
not  to  have  sued  him  for  it.  The  defendant  has  no  means 
of  judging  whether  he  was  supplied  with  the  quantity 
charged.  The  jury  thought  he  had  been  charged  with 
too  much. 

BoLLAND,  B. — No  jury  could  sanction  such  a  proceed- 
ing. 

Rule  absolute,  and  no  action  to  be  brought. 


Shaw  t?.  Roberts. 

CyOMYN  applied,  on  behalf  of  the^Sheriff,  for  a  rule  nisi  where  the  She- 
under  the  Interpleader  Act  (a),  and  that  the  Court  would  JJ|^  JS^^iTfo?. 
allow  cause  to  be  shewn  at  Chambers.  "»*«  "P^«/  **"« 

interpleader  act, 
cause  cannot 

Bayley,  B. — The  first  section  of  the  act  gives  autho-  chambers.** 
rity  to  a  Judge  at  Chambers,  but  the  sixth  section,  as  to 
Sheriffs^  does  not.     You  may  take  a  rule  nisi,  but  cause 
cannot  be  shewn  at  Chambers. 

Rule  nisi  accordingly. 

(a)  1  &  2  Will.  4,  c.  58,  8.  6;  the  case  of  Cook  v.  Allen,  ante,  p. 
2  DowL  Stat.  671.  This  Comt  11,  though  it  was  the  last  day  of 
refused  a  similar  application  in      Hilaty  Term. 


S6 
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1833. 


Where  the 
plaintiff  took  an 
assignment  of 
the  bail-bond 
on  the  Uth, 
and  issued  a 


Alston  v.  Underbill. 

jC  HES81GER  had  obtained  a  rule  nm  for  setting  aside 
proceedings  on  the  bail-bond,  with  costs,  and  also  the  costs 
of  the  application,  on  the  ground  of  irregularity,  the  ac- 
tion on  the  bail-bond  having  been  commenced  too  soon. 
b^^oTthe'Line  "^^^  defendant  was  arrested  on  the  1st  of  April,  for  670/./ 
day,  the  bail-     ^q  assiflmment  on  the  bail-bond  was  taken  on  the  10th; 

bond  not  being  ^  ' 

forfeited  till  the  the  writ  against  the  bail  was  issued  on  the  same  day,  and 
writ  against  the  it  was  scrvcd  ou  the  bail  on  April  the  11th;  Easter-day 

Mrlldlirthe  ^^  ^^  *®  ^^^  5  *®  Thursday  before  was  on  the  4th ;  and 
nth— theCourt  the  Wednesday  after,  on  the  10th.    The  affidavit  of  the 

set  aside  the 

proceedings  on  attorney's  clerk  stated,  that  the  bail  attended  to  justify  on 
as^havingbeen  ^^  moming  of  the  11th,  at  the  Chambers  of  Mr.  Baron 
eari"*fw1hr  ^^^8^^»  ^^^^  ^®  ^^^  ^^^^  instructed  to  justify  bail  in 
summons  u  now  due  time ;  but  that,  by  a  misapprehension  that  the  rule  of 
ment  of  the  ac-  Easier  Term,  2  fFill.  4,  that  the  days  between  Thursday 
reckoned  from'  **®*^  before,  and  the  Wednesday  next  after  Easier-day, 
the  time  the       should  not  be  reckoned  or  included  in  any  rules  or  notices 

writ  IS  sued  out,  ^  ^  '' 

and  not  when  it  or  Other  proceedings,  except  notices  of  trial,  and  notices 
The  rules  of    of  inquiry,  was  in  force,  he  thought  he  should  have  had 

Sfore  Ae*?ni-      *^  ^^^^  ^™®  *^*®'  ^^^  ^^^^  4^^^  *^  ^®  ^^^  ^"  ^^^  ***^- 
formity  of  pro- 
do  not  appi^to'        Erie  shewed  cause. — This  application  arises  on  the  con- 
d^Mhatrt,"""  struction  of  the  act  of  2  WA,  c.  39,  s.  11  (a);  according  to 


(n)  By  which  it  is  enacted, 
''  that,  if  aoy  writ  of  summons,  ca- 
pias, or  detainer,  issued  by  autho- 
rity of  this  act,  shall  be  served  or 
executed  on  any  day,  whether  in 
term  or  Tacation,  all  necessary 
proceedings  to  judgment  and  exe- 
cution, may,  except  as  hereinafter 
provided,  be  had  thereon  without 
delay,  at  the  expiration  of  eight 
days  from  the  service  or  execution 


thereof,  on  whatever  day  the  last 
of  such  eight  days  may  happen  to 
fall,  whether  in  term  or  vacation  : 
Provided  always,  that,  if  the  last 
of  such  eight  days  shall  in  any 
case  happen  to  fall  upon  a  Sun- 
day, Chrittmas-day,  or  any  day  ap- 
pointed for  a  public  fast  or  thanks* 
giving,  in  either  of  such  cases, 
the  following  day  shall  be  consi- 
dered as  the  last  of  such  eight 
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that  act,  the  last  day  for  putting  in  bail  was  the  lOtb,  and         1833. 
the  writ  was  not  served  on  the  bail  till  the  11  th. 


Baylet,  B. — The  question  is,  when  was  it  sued  out» 

Erie. — ^The  old  cases  shew  that  the  writ  is  not  the  com- 
mesoement  of  the  action  against  the  will  of  the  plaintiff. 
It  is  laid  down  in  the  notes  to  MeUor  y.  Walker  (a),  that 
the  bill  of  Middlesex  or  latitat  may  be  considered  by  the 
plaintiff,  either  as  the  commencement  of  the  action,  or  as 
process  to  bring  the  defendant  into  Court,  as  it  best  serves 
his  interest. 

Baylev,  B, — ^According  to  the  old  law,  if  you  sued  out 
your  writ  too  soon  it  was  irregular. 

Erie. — In  the  case  of  Best  v.  Wilding  (b)  the  writ  was 
sued  out  too  soon,  but  the  arrest  was  not  till  after  the 
cause  of  action  had  arisen ;  and  it  was  held  that  the  plain- 
tiff might  prove  a  cause  of  action  which  had  accrued  after 
the  writ  was  sued  out. 

Bay^ley,  B.-:— The  summons  is  now  considered  to  be  the 
commencement  of  the  action. 

Erie. — The  summons  only  operates  against  the  defen- 
dant till  it  is  served ;  and  if  the  service  is  the  time  to  be 
looked  to,  though  the  summons  was  here  issued  on  the 
10th,  yet,  as  it  was  not,  in  fact,  served  till  the  11th,  when 
the  bail-bond  was  forfeited,  the  proceeding  was  regular. 
He  also  cited  Dent  v.  Weston  (c).    At  all  events,  the 

days;  cmd  if  the  last  of  tuch  eight  be  considered  as  the  last  of  such 

days  should  happen  to  fall  on  any  eight  days. 

day  between  the  Thursday  before^         (a)  2  Wms.  Saund.  I  c.  note. 

and  the   Wednesday  after  Easter-  (6)  7  T.  R.  4. 

day,  then,  in  every  such  case,  the         (c)  8  T.  R.4. 

Wednesday  after  Easter-day  shall 


Alston 

V. 

Undekuilu 
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1833.        Court  will  not  give  costs^  as  there  was  a  mistake  on  both 
^7i^     .sides. 

V,      . 

Underbill. 

Thessiger  cited  the  rule  of  H.  T.  2  W.  4,  c.  24,  that  no 
bail-bond  taken  in  London  or  Middlesex  shall  be  put  in 
suit  until  after  the  expiration  of  four  days,  nor,  if  taken 
elsewhere,  till  after  the  expiration  of  eight  days  exclusive 
from  the  appearance  day  of  the  process. 

Bayley,  B. — That  rule  was  promulgated  before  the 
late  act,  and  therefore  does  not  apply  to  this  case,  which 
arises  on  an  act  passed  since.  Nobody  could  suppose  that 
the  rule  of  E.  T.  2  W.  4,  applied  here ;  but  the  plaintiff 
is  clearly  irregular;  for,  he  was  not  entitled  to  sue  out  his 
writ  till  he  had  a  cause  of  action ;  and,  upon  being  served 
with  this  rule,  he  ought  to  have  abandoned  his  proceed- 
ings.   The  rule  must  be  absolute  with  costs. 

The  rest  of  the  Court  concurred. 

Rule  absolute,  with  costs. 


WaRDLE  V,  ACKLAND. 

A  continuaoce  ^  RULE  niri  was  obtained  by  Curwood^  on  behalf  of 
murt  b?/vln"'  ^^®  defendant,  for  a  new  trial,  on  the  ground  of  the  insuffi- 
two  days  before  cicncy  of  the  uoticc  of  trial,  and  that  the  plaintiff  should 

the  expiratioD  ,  *^ 

of  the  original     pay  the  costs.     it  was  an  action  to  recover  back  money 

whire'tb'!r2oticc  ^«s^  a^  play;  *»d»  ^^^  defendant  not  appearing,  a  verdict 
of  trial  wasfor  ^as  obtained  by  the  plaintiff  for  170/.     The  notice  of 

Mondaff,  and  '- 

the  notice  of      Continuance  was  given  on  Saturday  evening  for  Monday, 

continuance  was      ,  al  i.«  i»  ^  .  .  . 

given  on  SaiMr-  whercas  the  noticc  ot  continuance  ought  to  have  been 

day: — Held, 

bad,  for  Sunday  was  no  day  for  that  purpose. 
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given  two  days  before  the  expiration  of  the  original  noticOi         18^3. 
which  was  for  Monday,  June  3rd,  and  ought  to  have  been       wardlb 
given  on  Friday,  instead  of  Saturday.    The  cause  ought  v. 

■  A.CKLAND 

also  to  have  been  entered  on  Friday,  but  it  was  not* 

Dunbar  shewed  cause. — He  contended  that  there  was  a 
sufficient  notice,  one  day  being  reckoned  inclusive  and  the 
other  exclusive.    He  cited  Stafford  v*  Thompson  (a),  where 
the  commission  day  was  on  Monday,  and  notice  of  counter- 
mand on  Saturday;  and  the  Court  held  the  countermand 
to  be  regular.    Sunday  is  to  be  reckoned  one  of  the  days,  if 
it  happens  first  or  in  the  middle.    Rule  eight  (A),  only  says, 
that^  in  all  cases  in  which  any  particular  number  of  days, 
not  expressed  to  be  clear  days,  is  prescribed  by  the  rules 
or  practice  of  the  Court,  the  same  shall  be  reckoned  exclu- 
sively of  the  first  day,  and  inclusively  of  the  last  day,  un- 
less the  last  day  shall  happen  to  fall  on  a  Sunday,  Christ' 
mas~day.  Good  Friday,  or  day  appointed  for  a  public 
fast,  in  which  case  the  time  shall  be  reckoned  exclusively 
of  that  day  also.     Here  the  sitting  day  will  be  a  good  day 
for  notice.    The  cause  was  not  tried  till  Wednesday,  the 
5th,  and  there  has  been  a  waiver  of  the  objection  by  the 
defendant    Some  doubts  being  entertained  as  to  the  suf- 
ficiency of  the  pleadings,  a  summons  to  amend  was  taken 
out,  and  served  on  the  Saturday,  at  the  same  time  with 
the  service  of  the  notice  of  continuance;  on  the  Monday 
the   defendant's  attorney  was  seen  on  the  subject  of  the 
amendment,  and  he  was  then  told  that  the  summons  to 
amend  was  abandoned,  and  he  had  notice  not  to  act  upon 
it;  no  objection  was  made  at  that  time,  and  the  defendant's 
attorney,  being  then  in  possession  of  the  notice  of  continu- 
ance^ ought  to  have  returned  it,  or  objected  to  it.    He  cit- 
ed Margerem  v.  Makilwaine  (e). 

(a)  2  Barnes,  237.  {h)  R.  0.  H.  T.  1 W.  4.  (c)  2  N.  R.  609. 
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1833.  Bayley,  B.— That  case  is  not  ad  idem.    The  defen- 

w  RDLE      ^^^^  ^^  ^^^  bound  to  come  and  tell  you  you  were  wrong, 
«•  and  there  has  been  no  waiver  on  his  part.    A  good  con- 

tinuing notice  could  not  be  given  on  Saturday  for  Mou" 
day,  for  Sunday  was  not  a  day  for  that  purpose. 

Rule  absolute. 


Featuerstonehaugh  and  Another,  Assignees, 

V.  Rebce. 

A  client  took  jt£ UTCHINSON  shewed  cause  against  a  rule  which  had 
to  tax  an  attor-  been  obtained  by  R.  V.  Richards,  calling  on  the  plaintiffs 
the  attorney"'  *^  ^^^^  cause  why  the  Master  should  not  review  his  taxa- 
having  become    |J[qq  Qf  costs  in  this  action,  and  why  the  declaration  and 

bankrupt,  the  i       1 1  i  •  -■     r      • 

Judge  reflued     subsequent  proceedings  should  not  be  set  aside  for  irregu- 

to  make  an  or-    •     . 
der  for  that  pur-   lanty. 

^•°**ce8  Aen'  ^^^  plaintiffs  sued  as  assignees  of  Parker  %  Smith,  at- 
commenoed  an  toruies,  who  had  becouie  bankrupt.  After  the  bankrupt- 
defendant  bav-  cy  and  before  the  action,  an  application  to  have  the  bill 
OTdCTtfto on  taxed  was  refused  by  Mr.  Justice  Patteson;  it  was  con- 
the  usual  terms  tended  before  him.  that  the  property  was  vested  in  the  as- 

of  paying  the  r     r      j 

debt  and  costs;  signccs,  and  that  they  were  not  amenable  to  the  Court. 

off  more  than  a  ^  action  being  afterwards  brought  on  the  bill  by  the 

tio^butiSttw-  P^ai'^^iffs  a*  assignees,  the  defendant,  on  the^th  of  De- 

ed  to  the  phdn-  cember,  obtained  an  order  that  he  should  be  at  liberty  to 

UfftheoosUof  .  ,    -  ,.  111. 

taxation:  how-  tax  ou  payment  of  costs,  and  that  proceeduigs  should  be 
ordete^d^he*"'*  Stayed.  The  costs  were  afterwards  taxed,  and  more  than 
Master  to  review  ^  sixth  taken  off,  but  the  Master  allowed  the  plaintiffs  the 

the  taxauon  by  . 

disaiiowmg  costs  of  taxation,  though  the  defendant  objected  to  it. 
oie  cos  8.  ^  summons  was  then  taken  out  to  shew  cause  why  the  de- 
fendant should  not  be  at  liberty  to  pay  the  debt  due,  with- 
out costs ;  but,  on  the  22nd  of  March,  the  learned  Judge 
made  an  order,  that,  upon  payment  of  57/.,  within  a  week, 
pursuant  to  the  Master's  allocatur,  proceedings  should  be 
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stayed.  The  defendant's  attorney^  not  having  got  the  money         1833. 
up  (rem  his  client  at  Worcester f  took  out  a  summons  for      feathbr- 
further  time  to  pay  it  in,  but  the  learned  Judge  refused  to    "ONEHAyaH 
allow  further  time:  however,  on  the  Snd  of  Aprils  a        Rebcs. 
peremptory  summons  was  taken  out,  to  extend  the  time  to 
the  3rd  of  April:  the  plaintiff's  attorney  refused  to  at- 
tend, as  he  said  the  defendant  had  no  right  to  a  pe- 
remptory summons;  and  the  Judge  made  an  order,  alter- 
ing the  time  to  the  3rd.    A  copy  of  this  order  was  served, 
and  the  money  paid  in  on  that  day.     On  the  same  day,  a 
declaration  was  filed,  the  notice  of  declaration  bemg  dated 
the  3rd.    Hutchinson  contended,  that  the  order  to  tax 
having  been  made  '^  on.  payment  of  debt  and  costs,*'  the 
defendant  could  not  now  come  and  say  he  ought  not  to 
pay  them.    There  is  no  authority  on  the  other  side,  and 
costs  are  always  allowed  after  action  brought.    He  cited 
Benton  v.  BuUard  (a),  where  the  Prothonotary  reported 
that  it  was  the  uniform  course  not  to  allow  the  costs  of 
taxation  to  the  defendant,  though  a  sixth  was  taken  off, 
where  an  action  had  been  previously  commenced ;  and  the 
Court  said,  that  the  practice  was  the  law  in  such  cases. 
Where  assignees  are  suing  for  the  benefit  of  others,  they 
are  trustees ;  if  the  defendant  had  had  the  bill  taxed  be- 
fore the  bankruptcy,  he  would  then  have  got  his  costs.    As 
to  setting  aside  the  declaration,  it  appears  to  be  perfectly 
regular,  for,  they  got  a  week  to  pay  the  money,  and,  not 
having  paid  it  in  in  time,  the  plaintifis  were  entitled  to 
proceed. 

Richards,  in  support  of  the  rule,  contended  that  there 
was  a  difference  between  this  and  other  cases,  inasmuch  as 
a  summons  to  tax  was  taken  out  before  the  action  was  com- 
menced ;  and,  though  the  learned  Judge  refused  it,  he  gave 
no  reason  for  so  doing.  The  assignees  might  now  give  a 
good  reason,  if  there  was  any,  for  its  not^  being  taxed. 

(a)  4  Bing.  561. 
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1833.        The  Master  therefore  ought  not  to  have  allowed  the  costs 

Fbathbr-     ^^  taxation.     The  declaration  was  clearly  irregular:  the 

■TONEHAUGH   action  ought  not  to  have  been  commenced:  but  the  money 

Rbeob.       was  paid  in  before  the  declaration  was  filed ;  the  notice  of 

declaration  was  dated  the  3rd»  the  time  for  payment  did 

not  expire  till  the  3rd ;  and,  therefore,  to  have  got  it  down 

to  Worcester  on  the  Std^  they  must  have  sent  it  on  the 

2nd,  which  was  clearly  too  early. 

The  Master,  on  being  referred  to  on  this  point,  said,  it 
was  the  practice  to  send  down  into  the  country  before- 
hand, taking  care  that  the  business  is  done  in  town  before 
the  notice  is  served  in  the  country. 

Per  Curiam. — The  act  of  2  Geo.  2,  c.  23,  gives  autho- 
rity to  tax.  The  act  directs  the  bill  to  be  delivered  a 
month  before  action  brought,  and  enables  the  client  to 
have  the  bill  taxed,  though  no  action  is  pending;  and  the 
Court  is  authorized  to  award  costs  of  taxation,  to  be  paid 
in  the  manner  there  pointed  out.  The  cases  cited  where 
costs  have  been  given,  are,  where  the  party,  having  had  full 
opportunity  to  tax,  has  suffered  the  month  to  pass. 
There  is  good  ground  for  making  a  distinction  in  this  case, 
because,  when  you  were  served  with  the  first  summons  to 
tax,  you  should  have  consented  to  it:  probably,  the  Judge 
thought  he  had  no  power  to  compel  you.  What  legal  right 
is  there  to  the  costs  of  taxation?  The  taxation  must  be  re- 
viewed by  disallowing  the  costs  of  taxation.  As  to  the 
other  point,  the  second  summons  extending  the  time  for 
paying  the  money  having  been  made  after  the  first  order 
had  expired,  the  plaintiff  was  at  liberty  to  act;  for,  a  sum- 
mons is  no  stay  of  proceedings.  The  only  question  is, 
whether  the  proceedings  were  taken  afber  the  first  order, 
and  before  the  second ;  the  Master  will  inquire  into  that, 
and  the  costs  of  the  application  will  abide  the  event. 

Rule  absolute. 


t 

1 
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1833. 

Whalley  v.  Barnett. 
jR.  V.  RICHARDS  had  obtained  a  rule  for  an  attach-  Where  an  irre- 

^    *  .  .  ^  .  .  PI      gular  execution 

ment^  for  not  paying  certain  money  m  pursuance  of  a  rule  is  set  aside,  and 
of  this  Court  The  plaintiff  had  issued  execution,  upon  ^V^b?5he 
which  the  defendant  paid  the  debt  and  costs.     Proceed-  defendant  are 

ordered  to  be 

ings  were  afterwards  set  aside  for  irregularity,  and  it  was  repaid,  the 
part  of  the  order,  that  the  money  levied  and  paid  should  \f^^  to  "repay 
be  repaid  with  costs.     The  plaintiff  tendered  44A  19*.,  the  ^tx  ^T^^  u 

*  *  which  has  been 

defendant  demanded  46/.  10*.  proper/ypaidby 

the  defendant. 

MiUer  shewed  cause. — The  question  is,  whether,  when 
there  is  a  mistake  in  the  process,  and  the  amount  levied  is 
ordered  to  be  refunded,  the  plaintiff  is  bound  to  pay  more 
than  the  officer  ought  to  have  levied.  We  have  tendered 
what  were  the  proper  charges:  if  they  have  paid  more,  it 
is  paid  in  their  own  wrong. 

Richards. — The  intention  of  the  Court  was,  that  the 
defendant  should  be  placed  in  the  same  situation.  The 
execution  was  irregular,  and,  by  the  terms  of  the  rule, 
whatever  has  been  paid,  ought  to  be  repaid.  I  was  enti- 
tled to  set  aside  the  execution  ex  debiio  jusiitia.  If  the 
terms  of  bringing  no  action  had  not  been  imposed,  I  should 
have  recovered  in  an  action  all  that  has  been  lost  by  the 
wrongful  execution:  and  I  am  now  entitled  to  be  put  as 
near  as  possible  in  the  same  situation.  The  Court  has  no 
right  to  impose  the  terms  of  bringing  no  action,  except 
upon  our  being  put  in  the  same  situation.  The  46/.  10*. 
is  compoifed  of  12/.  13*.  for  costs,  according  to  the  Mas- 
ter's allocatur f  and  33/.  17*.  money  paid  by  us. 

Lord  Lyndhurst,  C.  B. — The  Master  has  looked  at 
the  sum  charged,  and  he  thinks  that  the  proper  sum  to 
have  been  demanded  was  45/.  9*.  /  upon  that  sum  being 
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paid  in  a  week,  the  rule  for  the  attachment  will  be  dis- 
charged. Each  party  will  pay  his  own  costs:  for  one 
asked  too  much  and  the  other  tendered  too  little. 

Bayley^  B. — You  cannot  recover  by  attachment,  unless 
there  has  been  a  demand  of  the  proper  sum. 

Rule  accordingly. 


Where  notice 
of  trial  was  giv- 
en for  the  se- 
cond sitting  in 
the  tenn,  issue 
having  been 
joined  in  the 
term,  and  the 
plaintiff  gave 
notice  of 
countermand: — 
Held,  that  the 
defendant  could 
not  move  for 
Judgment  as  in 
case  of  a  non- 
suit, the  same 
term. 


Isaac  v.  Goodman* 

jC  HOMAS  moved  for  judgment  as  in  case  of  a  nonsuit. 
Issue  was  joined  this  term  and  notice  of  trial  given  for  the 
second  sittings.    The  plaintiff  had  given  notice  of  counter-, 
mand. 

GuRNEY^  B.,  thinking  the  motion  premature,  ordered  it 
to  be  mentioned  in  full  Court. 

Thom€t9t  accordingly,  renewed  his  motion. 

Cowlings  amicus  curue,  mentioned  a  case,  which  he  said 
was  argued  last  term  in  the  King's  Bench,  {Cobbeti  on 
the  other  side),  where  notice  of  trial  was  given  for  ther 
first  sittings  in  the  term,  and  the  plaintiff  made  default^ 
and  the  rule  for  judgment  as  in  case  of  a  nonsuit  wai^ 
made  absolute  in  the  same  term. 


Per  Curiam. — The  plaintiff  is  not  bound  to  take  more 
than  one  step  in  a  term.  The  application  is  therefore  too 
early. 

Rule  refused. 
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Ames  and  Another  v.  Ragg  and  Others. 

X  HE  plaintiffs  were  rectifiers  at  Bristol;  and  in  May  last  where  goods 
they  received  an  order  for  two  puncheons  of  spirits,  to  be  ^^^^^  ^^  ^g^d, 
sent  to  the  order  of  the  bearer :  the  soods  were  sent,  and  *"^  '^®  plaintiff 

°  ^  commencea  an 

a  bill  of  exchange  for  100/.  was  given,  appearing  to  be  action  against 
drawn  on  jR.  Williams^  and  accepted  by  him,  and  there  obtained  the 
were  the  names  of  several  indorsers  upon  it.    The  bill  was  ^!ff:?!!?„^^*'*' 

^  persons  repre- 

dishonoured,  and  none  of  the  parties  to  the  bill  could  be  >ented  as  his 

found,  except  the  defendant  Ragg,  who  had  had  the  who  could  not 

goods,  and  who  represented  himself  to  have  three  other  coungaVe  ^ 

persons  partners.    An  action  was  commenced  against  the  *f»^«  *°  discon- 

four,  and  Ragg  was  arrested  in  December,  on  the  joint  action  withoat 

process,  and  lodged  in  Lancaster  gaol ;  but  the  other  three  |[^d'to  detain 

partners  could  not  be  found,  and  it  was  believed  that  there  ^„*j^''*°^^^^^^  ^" 

were  no  such  persons  in  existence,  though  the  defendant  the  plaintiff  had 

asserted  that  there  were.    The  writ  was  returnable  in  Hi-  writ  against  him 

larif  Term,  and  an  aliat  had  been  issued  returnable  in  this  ^^"/^  ^n^' 

term.    Under  these  circumstances,  and  to  prevent  Ragg  ^^^ 
getting  out  of  custody — 

FT.  H.  Watson  applied  for  leave  to  discontinue  without 
payment  of  costs,  or  that  the  defendant  Ragg  might  be 
detained  till  the  other  three  appeared,  the  defendant  hav- 
ing obtained  the  goods  by  fraud. 

Bayley,  B. — Our  course  would  be  to  proceed  to  out- 
lawry against  the  others;  but  you  may  take  a  rule  to  dis- 
continue! without  paying  costs,  and  that  the  plaintiff  may 
be  at  liberty  to  commence  a  fresh  action  against  Rogg 
alone,  and  declare  before  the  end  of  the  term. 

Rule  granted. 


d2 
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Rutty  v.  Arbuk. 

Where judg-  Jt OLLETT  shewed  cause  against  a  rule  obtained  by 

guiariy  signed^  Archbold  for  putting  aside  the  judgment  in  this  action^ 

"lea  havhf  ^  *"^*  ^^  ^^®  mean  time,  to  stay  proceedings.    The  writ  of 

been  made,  summons  was  served  on  the  defendant  on  the  9th  of  Ja- 

though  the  de-  _  _,         ,    «      ■.  i 

fendaQthad  en-  uuary  last.    The  defendant  entered  an  appearance  on  the 

anwt*buVthe"'  ^^^^9  but  the  plaintiff's  attorney  having  searched  the  ap- 

^ntiff,  being  pearance-book  without  finding  it,  entered  an  appearance 

had  entered  an  for  the  defendant  on  the   21  St,  and  filed  a  declaration, 

hfm^and^ave  notice  of  which  was  left  at  the  defendant's    residence 

cia^on  bring  ^"  *^®  ^'^-  ®"  *®  ^^^*  *®  defendant,  in  a  conversar 
filed,  which  the  tion  at  a  meeting  of  his  creditors,  admitted  having  received 

defendant  did  . 

not  object  to,  the  noticc  of  declaration,  but  said  nothing  about  having 
^▼e  notice  to'  entered  an  appearance,  or  that  he  had  any  defence.  The 
tax,  and  issued   defendant  did  nothing  till  the  summons  to  compute  came 

execution,  and  ^  *■ 

then  the  defen-  ou  to  be  heard  before  Gumef/f  B.,  on  the  12th  o( February; 
summons  to  set  ^^d  the  defendant  then  opposed,  the  granting  of  the  or- 
minV-the***^"  ^^^'  ^^  Lordship  heard  all  the  circumstances,  and 
Court,  Without  granted  the  order ;  and  it  was  not  until  February  20th, 
the  question  that  the  defendant  took  out  a  summons  to  set  aside  the 
t^^nZ  proceedings:  execution  having  been  issued  the  day  pre- 
power  to  set       viously,  the  application  was  then  too  late,  and  so  is  the 

aside  ajudg-  y  rr 

ment,  Held,  present. 

that  the  defen- 
dant had  pre« 

b"hi?uch«'^  ^^^**^^»  "*  support  of  the  rule.— It  was  not  until  the 
from  applying  6th  oi  February  that  we  heard  of  the  judgment  being 
and  that  he '  signed;  and  on  the  7th  the  plaintiflT's  attorney  admitted  he 
given  notice  that  ^^  overlooked  the  appearance,  and  that  the  judgment  was 
the  proceedings  irregular.    On  the  rule  to  compute,  we  could  not  attack 

were  irregular,  ^  * 

and  not  have  ai-  the  judgment,  but  WO  gave  notice  that  we  should  apply  to 
tifftouke^fresh  the  Court.  We  could  not  apply  to  a  Judge,  for  a  Judge 
*roc««dinmhad  **  Chambers  has  no  power  to  set  asidet  he  judgment  of  the 
been  correct.       Court.     The  summons  on  the  20th  was  not  disposed  of, 

for  Bayley,  B.,  before  whom  it  was  heard,  did  that  which 
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a  Judge  at  Chambers  can  only  do — namely,  stay  proceed-        1833. 
ings,  in  order  to  apply  to  this  Court,  and  this  motion  was 
made  within  the  first  four  days. 

Baylet,  B. — This  was  a  motion  to  set  aside  the  judg- 
ment for  irregularity,  the  judgment  having  been  signed 
before  any  demand  of  plea.  An  appearance  having  been 
entered,  there  ought  certainly  to  have  been  such  demand, 
unless  something  has  occurred  to  supersede  the  necessity 
of  it.  It  appears,  that,  on  the  S6th  o{  January ^  notice  of 
filing  a  declaration  was  given:  that  was  irregular,  if  the 
plaintiff  knew  of  the  appearance  being  entered,  because  it 
ought  to  have  been  delivered  to  the  attorney  who  entered 
the  appearance.  The  defendant's  attorney  must  have 
known  that  the  plaintiff's  attorney  was  acting  under  a 
misconception;  and  therefore  he  might  have  told  him  that 
he  had  overlooked  the  appearance,  and  that  the  notice  of 
declaration  was  irregular:  but  he  does  not  do  so,  and 
takes  no  step  to  apprizcN  the  plaintiff  of  the  irregularity; 
and,  though  he  met  the  plaintiff's  attorney  on  the  S8th, 
does  not  give  him  any  reason  to  suppose  there  was  any 
thing  irregular.  The  defendant  having  thus  suffered  him 
to  proceed,  the  plaintiff's  attorney  was  justified  in  sup- 
posing that  he  was  right.  On  February  4th,  judgment 
was  signed;  on  the  11th  a  summons  was  taken  out  to  com- 
pute, but  the  defendant  was  then  too  late ;  he  should  have 
objected  to  the  notice  of  declaration  being  filed,  or  have 
given  notice  that  the  proceedings  were  irregular. 

Vaughan,  B. — The  rule  is,  you  must  come  in  the  first 
instance.  Notice  of  declaration  being  filed  was  given  on 
the  S6th  oi  January t  and  the  defendant,  on  the  28th,  ad- 
mits having  received  it,  yet  he  takes  no  step  till  the  ^th 
of  February.  In  the  mean  time,  a  rule  to  compute  was 
taken  out  on  the  9th,  and  heard  on  the  ISth.  It  is  unne- 
cessary to  decide  whether  a  Judge  at  Chambers  can  set  aside 
a  judgment;  the  defendant  is  precluded  by  his  own  laches. 
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183S.  GuRNEY,  B. — The  matter  was  fully  diKiused  before  me, 

EuTTf        ^"^  '  thought  you  were  too  late. 

Rule  discharged,  with  costs. 


BaoADHURST  V.  Darlington. 
Where  ui«FUon   X  HIS  was  an  action  by  an  attorney  for  the  amount  of  a 
inltiimi^ona  I''"  °^  costB  for  managing  an  estate,  and  preparing  an  ab- 
biii  not  ui»bie.  atraet.     At  the  assizes,  at  Chester,  the  plaintiff  obtained  a 

and  ■  verdict  '  r 

wu  uken,  rob-  Terdict  for  400/.,  the  damages  in  the  declaration,  subject 

^  utathe     to  a  reference  to  Mr.  lAoyd,  the  clerk  of  assize,  who  was 

■mouDt  ^^^'^^^  to  have  the  assistance  of  the  Prothonotary,  if  necessary. 

■rhitntor  Upon  taxation,  \5l.  St.  lOd.  waa  taken  off,  leaving  186/. 

avarded  a  cer-     _      ,  ,    ,  .         i   .     .™. 

Mia  (UDi:—        It-  ia.  due  to  the  plaintiff. 

HeU,  that  il 

for  the  Court  to  Wiffhtman  obtained  a  rule  to  refer  the  bill  back  for  re- 
examine whe-  .  f  .  ,  ,  ,  ,  II  < 
ther  the  arbiiia-  consideration.  Upon  the  ground  that  too  much  was  allowed 

t^  right  rale.'    f^r  drawing  and  copying  the  abstract 

The  proper 
chargei  In  re- 
■pertoranab*        (/oi&n  £caftf  shcwcd  cause,  and  contended,  that,  upon 

areTst! id'prr   such   a  reference,  even  if  the  arbitrator  had  adopted  a 
W°a'^d3^"i    ™'®  which  waa  contrary  to  the  practice,  the  Court  would 
foiMpjin;.       not  interfere.     He  cited  Re  Badger  {a),  and  Beriington 
V.  Southall  (6). 

Lord  Lynduurst,  C.  B. — If  Mr.  Lloyd  intended  to 
adopt  the  proper  rule,  and  has  not  done  so,  this  is  not  hia 
award.  The  only  question  is,  whether  the  rule  he  has 
adopted  is  the  correct  one. 

Wightman  contended  that  the  proper  charges  were  Sd. 
per  folio  for  drawing,  and  4ct  for  a  copy ;  instead  of  which 

(a)  2  B.  &  Aid.  691 .  (6)  4  i'ritc.  232. 
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he  said  Is.  per  folio  wa$  allowed  for  drawings  and  8d.  for         1833. 

*^*  BftOADHURST 


Lord  Lyndhurst,  C.  B. — There  is  no  such  rule  as  that. 
The  master  certifies  that  the  proper  charge  is  6s.  8d*  for 
drawings  and  3s.  4fd.  for  copying,  per  sheet  of  40  lines. 
The  sheet  may  or  may  not  contain  10  folios.  If  that  is  the 
rate  at  which  the  charges  have  been  allowed,  they  are  cor- 
rect 

It  was  ascertained,  upon  calculation,  that  the  arbitrator 
had  allowed  according  to  that  rate ;   and  the  rule  was, 

therefore. 

Discharged. 


V, 

Darlimoton. 


Robertson  v.  Barker. 

X  HIS  was  an  action  tf  ied  at  York,  at  thelast  assizes  .     A  After  a  motion 
rule  fUsi  for  a  new  trial  on  the  part  of  the  plaintiff*  bad  been  hM^eeiT^lnt- 
moved  for  on  a  previous  day  in  this  term,  and  granted.         ^^,°^  certain 

*^  ^  »  &  points,  it  is  irre- 

gular to  make 

Heaion  now  moved,  on  the  part  of  the  plaintiff*,  within  the  !lJon  M™her**" 
first  four  days,  to  rescind  an  order  made  by  Gaselee,  J.,  in  po^nt  respecting 

•^    ^  ^  ^       7         jj^g  game  cause, 

the  cause,  and  that  this  motion  might  come  on  at  the  same  to  come  on  at 

time  with  the  other.    The  plaintiff,  finding  he  had  not  put  ""  ""'"  ^'"'' 

enough  into  his  particulars,  obtained  an  order  of  Gatelee, 

J.,  just  before  the  Lent  hssizes,  to  amend  them;  and  the 

order  was  made^  on  the  terms  of  allowing  the  defendant,  who 

had  paid  some  money  into  Court,  to  pay  in  a  further  sum. 

The  particulars  were  amended,  and  a  further  sum  was 

paid  into  Court  by  the  defendant  generally.     The  object  of 

the  application  now  was,  that  the  money  paid  in  might 

be  restricted  to  the  common  counts  only. 

Bayley,  B. — A  motion  has  been  already  made  in  this 
case  for  a  new  tri^l.     I  never  remember  an  instance  of  two 


,    ROBUTMN 
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gentlemen  making  two  motions  id  the  same  cause  to  come 
on  at  the  same  time.  You  accepted  an  order  on  certain 
conditions,  and  now  you  want  to  vary  the  condidons.  You 
come  too  late. 


The  other  Barons  concurred. 


Lawson  v.  Case. 
Ad  affldaiit  JmANSEL  had  ohtauwd  a  rule  nisi  for  setting  aside  a 
bndtu'ina^'  declaration  for  irregularity.  The  writ  of  summons  and 
notice  of  declaration  were  to  answer  the  plaintiff  in  an  ac- 
tion of  "  trespass  in  the  case;"  the  declaration  was  trespass 
on  the  case  upon  promisei. 


read,  luileu  bb 


Thestiger  shewed  cause.  He  contended  that  the  affi- 
davit on  which  the  rule  was  obttuned  was  defective,  in  not 
giving  the  deponent's  addition  confonnably  to  the  late 
rule  (a);  and  by  an  affidavit  of  the  plaintiff's  attomies  it 
appeared  that  the  rule  was  not  served  till  after  9  o'clock 
at  night,  which  was  contrary  to  another  rule  {b).  He  also 
contended  that  the  variance  of  the  process  from  the  decla- 
ration was  not  material  where  the  process  was  serviceable. 

Mantel. — The  affidavit  that  the  rule  was  not  properly 
served,  is  not  made  by  the  attornies'  clerk,  but  by  the  at- 
tornies  themselves,  and  they  merely  swear  "that  the  rule 
nui  herein,  was  not  served  on  them  till  after  9  o'clock:  that 
affidavit  is  not  sufficiently  positive. 

The  Court  agreed  to  that,  and  held  that  the  affidavit 


(a)  I  Reg.  GcD.  H.  T.  2  W.  A,         {b)  1  B^.  Gen,  H  .T.  2  W.  4, 
1.  S  i  ante,  Vol.  I,  p.  184.  s.  50,  ante.  Vol.  1,  p.  189. 
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of  the  attomies  was  not  sufficiently  precise  to  found  sucli 
an  objection  upon. 

Mansel. — As  to  the  defect  in  the  affidavit  in  not  stating 
the  deponent's  addition,  it  was  unnecessary,  as  the  depo- 
nent is  the  defendant  in  the  cause.  He  referred  to  a  case 
in  this  Court  where  the  question  had  arisen  on  an  objec- 
tion to  an  affidavit  in  support  of  a  plea  in  abatement,  when 
the  Court  intimated  that  the  addition  was  unnecessary,  the 
affidavit  being  made  by  the  defendant  (a). 


1833. 


Vaughan,  B. — In  Tidd^s  Practice  (6),  it  is  said,  there 
is  no  necessity  to  give  the  defendant's  addition  in  an  affi- 
davit. 

Lyndhurst,  C.  B. — Before  the  late  rule,  there  was  a 
similar  rule  exbting  in  the  King's  Bench  (e). 


(a)  See  Poole  v.  Femhreyy  1 
Dowl.  Prac.  Rep.  693. 

{b)  Page  179. 

(c)  See  Role,  M.  T.  15  Car.  2, 
K.  B.  In  an  anonymous  case,  6 
Taunt.  73»  it  was  held,  that  an  af- 
fidafit  made  by  a  defendant  in  a 
canse  in  which  he  referred  to  his 
quality  of  defendant,  was  good, 
though  it  did  not  give  his  addition ; 
but,  the  reason  the  Court  there 
gaTC  was,  that  there  was  no  rule 
in  that  Court  which  requires  the 
additions  of  deponents  to  be 
given.  In  the  Kin^t  Bench,  such 
a  rule  has  existed  for  a  period  of 
170  years,  a^  nearly  in  the  same 
tenns.  The  rule  of  Mich.  15  Car. 
2,  (1663)  is  thus :  '<  The  true  place 
of  abode,  and  the  true  addition  of 
every  person  who  shall  make  affi- 
davit in  Court  here,  shall  be  in- 


serted in  such  affidavit.''  In  Jar- 
rett  Y.DUlony  lEast,  18;  Dargent 
V.  Vivant,  lb.  330;  Pollen  v.  De 
Souxa,  4  Taunt.  154;  CoUms  v. 
Goody ery  2  B.  &  C.  563,  and 
other  cases,  it  was  held,  that  that 
rule  applied  to  plaintiffs  making 
affidavit;  and  there  seems,  there- 
fore, to  be  no  good  reason  why  it 
should  not  be  applied  to  defendants 
also.  The  terms  of  the  new  rule 
of  all  the  Courts  are,  it  will  be 
seen,  a  little  different  from  the 
old  rule  of  the  King*s  Bench;  it  is 
merely,  that  *'  iSa&addUum  of  every 
person  making  an  affidai^t  shall 
be  inserted  therein.*'  The  old 
rule  specified  the  *' addition"  and 
"  place  of  abode,"  as  if  they  were 
distinct  things :  and,  in  CoUvu  v. 
Goodyer,  2  B.  &  C.  563,  a  dis- 
tinction   appears  to  have   been 
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1833.  The  Court  held  that  the  words  of  the  rule  were  so  ge- 

neral,  *'  that  the  addition  of  every  person  making  an  affida- 
vit shall  be  inserted  therein/'  that  it  applied  as  much  to  an 
affidavit  made  by  a  defendant  as  by  any  other  person;  and 

discharged  the  rule. 

Rule  discharged,  with  costs. 

drawn  between  them;    but  the  dant's  name, and  to inclnde,  there- 
term  "  addition/'  generally,  would  fore,  his  deecripdon,  as  well  as 
seem  to  include  every  thing  that  his  place  of  abode, 
can  be  usefully  added  to  a  defen- 


JoNEs  0.  Price. 

A  dittringoi  for  JlLA  TTtnoved,  that^  leaving  a  copy  of  the  process  at  the 
outlawry  may  defendant's  last  place  of  abode,  and  sticking  up  a  copy  in 
undcr'cScim-  *^®  officc,  should  be  deemed  good  service.  It  was  sworn 
stances  which     that  the  defendant's  only  residence  was  at  the  Fleet  prison, 

would  not  cnti-  ii_        «       t,        ii/v^iii«  i         mi 

tie  the  pUintiff  and  that  lie  had.  sold  on  all  his  goods.  The  deponent 
to  compel  ra"  Stated,  that  he  had  been  to  the  prison  several  times,  with 
*^&«6fe^hat  *^®  intention  of  serving  the  defendant,  but  could  not  suc- 
defendant  may  cccd  in  seeing  him ;  but,  that  several  of  his  sons  were  about, 
ed  in  the  Ex-  Aud  that,  if  a  copy  were  put  up  in  the  office,  the  defendant 
chequer.  would,  no  doubt,  bc  soou  made  acquainted  with  it.     It  was 

also  sworn  that  a  copy  had  been  leil  with  the  son,  and  that 
it  was  believed  that  the  defendant  kept  out  of  the  way  to 
avoid  being  served.     The  defendant  was  an  attorney. 

Per  Curiam. — There  is  no  provision  in  the  act,  that 
sticking  up  a  copy  in  the  office  shall  be  good  service. 
There  may  be  sufficient  to  entitle  you  to  have  a  distringas 
to  proceed  to  outlawry,  where  you  would  not  be  entitled 
to  a  distringas  for  appearance.  A  doubt  has  been  sug- 
gested about  getting  to  outlawry  in  this  Court  (a),  but  suf- 

(a)  Formerly,  outlawry  only  as  there  was  no  original  process 
lay  upon  process  by  original,  and^      in  the    Exchequer,   a  defendant 
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ficient  18  not  shewn  to  entitle  you  to  have  a  dUiringas  for 
appearance.  You  may  have  a  distringas  for  the  purpose 
of  gouig  to  outlawry^  on  the  return  of  nuUa  bona  and  nan 
est  imvenius. 


1833. 


A  distringas  granted  for  outlawry,  but  not  for 
appearance. 

could  not  be  outlawed  therein.  1  5,  expressly  gives  this  Court  ju- 
Price,  309;  Tidd,  38,  132;  but  risdiction  by  summons  and  out- 
tfae  late  act  of  2  WilL4,  c.39,s.     Uwry. 


Haines  v.  Nairn. 

X  HE  defendant  having  been  arrested  in  this  action  for  when  a  motion 
2,000/.  and  upwards,  paid  into  Court  in  lieu  of  bail  the  sum  '^^  ^^^l^ 
of  2,000t  with  201.  for  costs,  under  the  7  &  8  Geo.  4,  c.  71 .  P"d  into  Court 

by  a  defendant 

There  was  a  verdict,  by  consent,  for  the  plaintiff,  for  2,705/.  in  lieu  of  bail, 
A  judge's  order  was  then  obtained  by  consent,  for  having  tion*diould  ^^ 
the  sum  of  2,020/.,  the  money  paid  into  Court,  paid  out  fjJforofrtiV^ 
to  the  plaintiff;  but  the  officer  claimed  poundage,  which  Treatury. 
the  plaintiff  declined  to  allow.     The  claim  was  said  to  be  poundage  can- 
made  under  a  rule  of  James  1  (a).     The  plaintiff  took  out  "^^^„^i*^"** 

^   '  V  on  money  so 

the  money  minus  the  poundage;  and  thereupon —  pajd  in,  where 

It  is  not  sufSci- 
ent  to  satisfy  the 

HiU  applied  to  the  Court  to  be  allowed  to  take  out  the  l^nSrJ^^ 

diet 


(a)  The  rule  alladed  to  was 
probably  a  rule  of  HU.  5  Jac.  1, 
"That  CFcry  party,  at  whose  re- 
quest auy  sums  of  money  shall  be 
brought  into  Court  here  to  be 
kept,  shall  pay  to  ,the  Secondary 
of  the  Cluef  Clerk  of  our  Lord  the 
King  here  for  the  time  bdng,  for 
the  keeping  of  such  sum  of  mo- 
ney, twenty  shillings  for  every 
100/.;  and  so  according  to  that 


rate  shall  be  pai  for  every  great- 
er or  lesser  sum,  for  the  keeping 
thereof,  as  well  for  a  sum  of  mo- 
ney to  be  brought  in  in  form 
aforesaid,  as  for  a  sum  of  money 
now  remaining  in  Court;  and  for 
a  sum  of  money  under  10/.,  the 
sum  of  two  shillings  shall  be  pmd 
for  such  money,  as  used  to  be  paid 
formerly." 
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remainder  of  the  money :  he  had  no  affidavit.  But,  upon  a 
suggestion  from  the  Court  that  it  was  necessary  that  there 
should  be  an  affidavit  to  put  them  in  possession  of  the  cir- 
cumstances,  or  else  that  the  Judge's  order  should  be  made 
a  rule  of  Court — he  postponed  hb  motion.  On  a  subse- 
quent day,  he  renewed  his  motion:  he  stated  that  the  offi- 
cers had  now  abandoned  their  claim  to  the  poundage. 

The  Court  thereupon  granted  his  motion :  and^  as  no 
notice  had  been  given  to  the  Treasury,  the  Court  ordered 
the  rule  to  be  served  on  the  solicitor  of  the  Treasury. 


Rule  tnsi  accordingly. 


Where  several 
actions  are 
brought  on  the 
same  bail-bond, 
it  is  too  late,  af- 
ter verdict,  to 
move  to  stay 
proceedings  on 
payment  of  the 
costs  of  one  ac- 
tion only. 


Johnson  r.  Macdonald. 

x^HANNELL  moved  to  stay  proceedings  in  three  ac- 
tions on  the  same  bail-bond,  on  payment  of  costs  in  one 
only,  according  to  the  rule  of  H.  T.  2  W.  4  {a).  He  ad- 
mitted that  verdicts  had  been  obtained  in  all  the  actions. 

Per  Curiam. — You  are  too  late  in  your  application. 
The  rule  is  a  very  reasonable  one,  if  you  come  in  proper 
time;  but  you  ought  not  to  lie  by  till  serious  costs  have 
been  incurred  in  getting  verdicts.  ^ 


(a)  Reg.  1,  S.30,  ante.  Vol.  1,  p.  186. 
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Phillips  v.  Drake. 

KjHAMBERS  had  obtained  a  rule  nisi  for  an  attachment  Since  the  ii 
against  a  witness  for  not  obeying  a  subpoena.  whl  4,  c.  7o,  i. 

4,  it  is  no  objec- 
tion to  an  affi- 

Htdc/dnsan  was  about  to  shew  cause>  when —  dayit  to  ground 

an  attachment 
against  a  wit- 

C%ai»6er«  took  a  preliminary, objection  to  the  affidavit  ^p^'ti^itig 
on  which  cause  was  shewn.     It  was  intitled  in  the  Exche-  "^om  before  a 

Judge  of  a  dif- 

quer^  but  was  not  sworn  before  a  Baron  of  the  Exchequer;  ferent  Court 
it  appeared  to  be  sworn  before  Gaselee,  J.,  a  Judge  of  the  ^j,  ^  ^. 
Common  Pleas.    He  contended,  that  a  Judge  had  no  pow-  ^""P^  ^^ 
er  under  the  11  Geo.  4  &  1  WilL  4,  c.  70(a),  to  take  an 
affidavit  in  a  matter  which  arose  entirely  in  a  Court  of 
which  he  was  not  a  Judge.    Here  the  action  out  of  which 
this  motion  grew  was  in  the  Exchequer;  and  the  contempt 
incurred  by  not  obeying  a  subpoena  of  this  Court  was  a 
contempt  to  this  Court  only,  and  not  to  any  Other  Court; 
and  that,  therefore,  a  Judge  of  the  Common  Pleas  had  no 
eonmion  jurisdiction  with  the  Judges  of  this  Court,  within 
the  meaning  of  that  act,  in  a  matter  which  was  entirely 
personal  to  this  Court. 

The  Court,  however,  were  of  opinion  that  the  affidavit 
was  properly  sworn,  and  that  the  ''  common  jurisdiction** 
mentioned  in  the  act  was  to  be  understood  with  reference 


(a)  Which  enacts,  **  That  every 
Judge  of  the  said  Courts,  to  what- 
ever Court  he  may  belongi  shall  be 
and  be  is  hereby  authorized  to  sit 
in  London  and  Middlesex^  for  the 
trial  of  issues  arising  in  any  of  the 
8»d  Courts,  and  to  transact  such 
business  at  chambers,  or  elsewhere, 


depending  in  any  of  the  said 
Courts,  as  relates  to  matters  over 
which  the  said  Courts  have  a  com- 
mon jurisdiction,  and  may,  ac- 
cording to  the  course  and  practice 
of  the  Court,  be  transacted  by  a 
ringle  Judge."  See  1  Dowl.  Stat. 
371. 
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to  the  subject-matter  of  the  appUcation,  and  not  to  the 
Court  itself. 

Upon  the  merits^  there  was  a  satisfactory  answer;  and 
the  rule  was  discharged. 

Rule  discharged. 


Where  a  cause 
was  referred  to 
arbitration,  the 
costs  being  to 
abide  the  events 
and  the  action 
was  brought  by 
an  administra- 
tor! with 
counts  in  the 
declaration  on 
promises  to  him- 
self as  adminis- 
trator, and  the 
arbitrator 
awarded  that 
the  plaintiff  had 
no  cause  of  ac- 
tion:— Held, 
that  the  plaintiff 
was  liable  to  an 
attachment  for 
not  paying  the 
costs,  and  that 
the  terms  of  the 
submission 
could  not  be  va- 
ried by  affida- 
vits shewing 
that  it  was  not 
the  intention  to 
make  him  per- 
sonally liable. 


SptYY,  Administrator,  v*  Webster. 

jL  his  was  an  action  by  an  administrator.  The  decla- 
ration was  in  assumpsiif  and  contained  a  count  for  money 
had  and  received  to  the  use  of  the  plaintiff,  as  administra- 
tor. The  action  was  referred^  and  the  costs  were  to  abide 
^*  the  event.'*  The  arbitrator  awarded,  that  the  plaintiff 
had  no  cause  of  action,  and  was  not  entitled  to  recover,  and 
he  ordered  the  suit  to  be  discontinued. 

Hoggins  had  obtained  a  rule  nUi  for  an  attachment 
against  the  plaintiff,  for  not  paying  the  costs;  contend- 
ing that 'Hhe  event"  must  mean  the  'Megal  event;"  and 
that>  as  there  were  counts  on  promises  to  the  plaintiff  as  ad- 
ministrator, he  would  have  been  liable  to  costs,  if  he  had 
gone  to  trial  and  failed. 

22.  V.  Richards,  conirhy  contended,  that,  the  plaintiff  su- 
ing as  administrator,  the  general  rule  ought  to  prevail,  es- 
pecially as  there  was  no  award  of  costs  to  the  defendant ; 
he  also  produced  affidavits  to  shew  that  it  was  not  the  in- 
tention of  the  parties  that  the  plaintiff  should  be  liable 
personally. 

Per  Curiam. — Those  affidavits  cannot  be  used ;  a  writ- 
ten instrument  cannot  be  varied  by  parol.  By  the  terms 
of  the  submission,   the  costs  were  to  abide  the  event. 
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which  most  meaa  the  legal  event    The  plaintiff  is  there-         1833. 
fore  liable  to  the  costs. 

Rule  absolute,  unless  costs  paid  in  a  fortnight. 


Cox,  Assignee,  v.  Tullock. 

xC.  V.  RICHARDS  having  obtained  a  rule  nisi  for  set-  where  there  is 
ting  aside  the  service  of  the  writ  of  summons  in  this  action  i^aoypro^ 

with  costs —  ing  had  in  va- 

cation, and 
there  ia  time  in 

BaU shewed  cause. — The  irregularity  complained  of  is  vacaSonto^ap- 
in  the  service  of  the  writ,  which  was  issued  into  the  county  P*y  }^  a  Judge 

*^     at  chambers,  it 

otSurreff,  where  the  defendant  resides,  and  was  s  erved  on  ia  imperattve 
him  whilst  at  the  chambers  of  Mr.  Justice  Gaselee,  which  ^plaining  to 
exceeds  two  hundred  yards  from  the  boundary  of  the  coun-  ^^^^  w^t  w 
ty  of  Surrey.     I  oppose  the  rule  on  two  grounds -r-jRr*/,  move  to  set 

aside  the  pro* 

that  this  application  comes  too  late ;  and  secondly — that  the  ceeding  uu  the 
irregularity  has  been  waived.  This  rule  was  moved  for  ornext"ierm^" 
on  the  30th  of  April/  the  writ  of  summons  having  been  though  there  haa 

"*^  °  been  no  inter- 

served  on  the  18th  o(  March.   There  was,  therefore,  plenty  mediate  step 
of  time  to  have  applied  to  a  Judge  in  vacation  to  set  aside      There  can  be 
the  process.    The  33rd  rule  of  Hilary  Term,  2  WiO.  4,  "/J'^j^^J^"' 
expressly  provides,  that  no  application  to  set  aside  process  i^nowiedge  of 
or  proceedings  for  irregularity  shall  be  allowed^  unless 
made  within  a  reasonable  time  (a),  nor  if  the  party  apply- 
ing has  taken  a  fresh  step  after  knowledge  of  the  irregula- 
rity«    Then,  as  to  the  waiver:  this  is  an  action  by  the  plaintiff 
as  assignee  of  the  bail-bond ;  there  were  two  actions,  and, 
on  March  18th,  a  summons  was  taken  out  by  the  present 

(a)  In  the  Kin^s  Bench  it  was  advaatage  of  a  misnomer  in  the 

held  hy Paitesan,  J.,  that  where  the  process.     Espinasse  for  the  rule, 

writ  wa»  returnable  November  Qnd,  Dompier  shewed  cause, 
it  was  too  late  on  the  10th  to  take 
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1833.  defendant's  attorney,  calling  on  the  plaintiff  to  attend  be- 
fore a  Judge,  and  shew  cause  why,  on  payment  of  the  debt 
and  xosts  in  one  action,  proceedings  in  both  actions  should 
not  be  stayed.  That  summons  was  taken  out  in  the  other 
action,  but  it  clearly  recognizes  this  action,  and  thereby 
admits  that  it  was  properly  commenced. 

JR.  V.  Richards. — If  the  proceedings  are  irregular,  and 
no  further  proceedings  have  been  taken,  we  are  in  time. 
Parties  are  not  bound  to  go  before  a  Judge.  The  meaning 
of  the  rule,  is,  that  you  must  come  within  the  first  four 
days  of  the  term ;  as  nothing  was  done,  we  were  not  oblig- 
ed to  apply  to  a  Judge  at  chambers  to  set  aside  the  sum- 
mons. 

Bayley,  B. — In  the  mean  time  the  declaration  may  have 
been  delivered. 

R.  V.  Richards, — Nothing  of  that  kind  has  been  done ; 
aiid  the  waiver  entirely  fails. 

Bayley,  B. — I  think  they  cannot  rely  on  a  waiver;  how- 
ever, it  does  not  appear  that  the  service  of  the  summons  to 
stay  proceedings  was  subsequently  to  the  service  of  the 
summons  in  this  action.  There  can  be  no  waiver  unless  what 
is  done  is  done  with  the  party*8  knowledge.  With  respect 
to  the  other  objection,  we  think  it  right  that  it  should  be 
mentioned  to  the  Judges  of  the  other  Courts. 

On  a  subsequent  day  his  Lordship  said,  that  he  had 
consulted  the  other  Judges,  and  they  were  all  of  opinion 
that  the  application  ought  to  have  been  made  to  a  Judge 
at  Chambers,  for  the  plaintiff  has  a  right  to  be  going  on 
in  vacation;  and  th|it  the  application  was  therefore  too 
late. 

Rule  discharged. 
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Aliven  and  Others  r.  Fuunival. 

X  HIS  was  a  rule  obtained  by  Manning,  calling  on  the  no  objections  to 
defendant  to  shew  cause,  why  the  common  counts  should  laxa^on^canbe 
not  be- restored,  pursuant  to  an  order  of  Bolland,  B.,  and  entertained un- 

less  they  are 

why  the  Master  should  not  review  his  taxation.  The  action  spedBed  in  the 
was  on  a  French  judgment,  to  which  the  defendant  pleaded  where  a  nife 
the  ffeneral  issue,  and  several  special  pleas;  the  Court  up-  p«ysfo' several 

^  .  things,  to  some 

on  a  former  occasion  had  ordered  the  general  issue  to  be  of  which  the 

1  /\ii  1  1  i*  •!•  party  is  entitled 

struck  out  (a),  and  the  order  was  drawn  up  for- striking  out  and  to  others 
the  common  counts  also,  as  the  general  issue  applied  only  to  i^^ghi^wn  amJnst 
them.     Another  application  was  made  to  substitute  the  ge-  *">  ^^  <^°*^«  ^^^ 

1*  <»'i-ii  11  1  1  given  on  either 

neral  issue  for  the  special  pleas^  and  then  another  order  was  side;  though,  if 

1.    -       J  .  .  .  i_  .  cause  liad  been 

obtained  to  restore  the  common  counts.  g),^^^  against 

the  bad  part 
only,  the  party 

Carrington  shewed  cause. — The  objection  is  to  the  shewing  cause 
amount  of  the  Master's  taxation,  which  was  \2U  \ls.  4fd,,  costs. 
which  they  say  is  not  enough;  but  if  any  objections  were 
intended  to  be  made  to  the  items  of  taxation,  they  should 
have  been  specified.  Our  objection  to  the  common  counts 
being  restored  is,  that  it  will  create  additional  expense, 
and  the  defendant  has  given  security  for  costs  to  the  amount 
of  150/. 

Manning. — By  the  terms  of  this  order  we  were  to  have 
our  costs;  but  as  the  former  rule  directed  expunging 
counts  as  well  as  pleas,  the  Master  would  not  allow  us  our 
costs. 

■ 

Carrington  gbjected  that  that  was  not  in  the  affidavit. 
Manning  said,  it  was  before  the  Master. 

(o)  See  antCt  Vol.  l„p.  690, 
VOL.  II.  E  D.  P.  C. 
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1833.  Bayley,  B. — You  cannot  do  that;  if  in  your  affidavit 

Aliten       7^^  ^^^  specified  the  objections,  they  would  have  known 
».  how  to  answer  them. 

FURNIYAL. 

Carringian  contended  he  was  entitled  to  the  costs  of 
the  rule. 

Bayley»  B. — The  rule  is  good  in  part»  and  bad  in  part; 
if  you  had  said,  nothing  as  to  the  good  part  of  the  rule» 
you  would  have  had  your  costs ;  but  you  objected  to  the 
expense. 

Rule  absolute,  as  to  restoring  the  counta,  and 
discharged  as  to  the  other  part  without  costs. 


Thompson's  Bail. 

If  bail  Justify  by    J^  HESE  bail  Were  opposed ;  but,  upon  examination,  theic 
■tateJ  Ae"^ al?   property  was  found  to  be  amply  sufficient,  and  tkey  j  ustified. 


'*  possessed  "  in 
8teadof'<uyor<A/' 


&c.»  Uie  pUin-  Steer  then  applied  for  the  costs  occasioned  by  the  un* 
IfpayX^c^ti  successful  Opposition,  the  bail  having  justified  by  affidavit 
of  an  unsucoeM-  according  lo  the  rule  of  T.  T.  1  W.  4  (a). 

lul  opposiaon.  ^ 

John  Jervisj  contra^  objected  that  the  affidavit  was  bad ; 
the  bail  swearing  merely  that  they  were  '^  possessed, "  in- 
stead of*'  worth,"  &c. 

GuRNEY,  B, — That  has  been  held  to  be  a  good  objec- 
tion, and  that  defect  may  have  brought  the  parties  here; 
the  costs  therefore  ought  not  to  be  allowed* 

Bail  justified,  but  no  costs  (£). 

(a)  Regr.  1  &  3;  1  Dowl.  P.  C:         {h)  See  SimpsorCs  bail;  1  Dowl. 
pp.  102-3.  P.  C.  606. 
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LuNTLY  V,  Nathaniel. 

X  HE  defendant  in  this  case  was  a  practising  barrister,  a  practUing 
and  9  having  been  arrested  for  debt»  Mansel  obtained  a  rule  vfieged  from^"' 
nisi  to  discharfle*  him  out  of  custody^  on  an  affidavit,  which  »«•»•"'  jyii»J«t  J»e 

^  ''  '  18  on  his  return 

stated,  that,    at  the  time  of  the  arrest  of   the  defen-  from  Court. 

daift,  he  was  returning  froto  the  Sessions,  at  Newington^ 

where  he  had  been  engaged  as  counsel  in  several  proseou- 

tions  and  defences,  and  was  proceeding  home  to  his  house 

at  Lambeth.    He  referred  to  Meekins  v.  Smith  (a).—- Cause 

was  directed  to  be  shewn  at  the  rising  of  the  Court  on  the 

next  day. 

Comyn  shewed  cause. — It  was  not  denied  by  his  affida* 
vit,  that  the  defendant  was,  in  fact,  taken  whilst  returning 
from  the  Sessions;  but  it  was  sworn  that  the  defendant,  at 
the  moment  of  the  arrest,  was  in  a  picture  Qhop,  near  the 
ObeUskf  and  h^  contended,  that  he  could  not  be  considered 
to  be  in  the  course  of  his  retorn,:  after  deviating,  unneces- 
sarily, into  a  shop. 

Per  Curiam, — We  are  of  opinion  that  the  defendant  is 
entitled  to  be  discharged.  A  practising  barrister  is  privi* 
leged  from  arrest,  eundo,  redeundo^  morando.  It  is  unne- 
cessary to  consider  the  general  question  of  a  barrister's 
privileges,  as  we  think  the  defendant  here  was  clearly  ar- 
rested redeundo;  if  he  had  remained  an  unreasonable  time 
in  the  shop,  it  might  have  been  different.  The  defendant 
must  be  discharged  without  payment  of  costs;  and  attor- 
nies  and  officers  will  learn  that '  a  defendant,  under  such 
circumstances  cannot  be  arrested. 


Rule  absolute. 


(«)  1  H.  Bl.  636. 
z2 
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Balgay  v.  Gardner,  Bart. 
To  induce  the  </.  JER  VIS  moved  foT  leave  to  enter  an  appearance  for 
>n  app^^'c^  tfae  defendant.  His  affidavit  stated,  that,  the  defendant  not 
tobeeniered  being  able  to  be  Served  personally  with  the  writ  of  sum- 
the*ffldaiii  mons,  a  dittringai  had  been  moved  for,  and  obtained, 
means  have  against  the  goods  of  tlie  defendant ;  and  upon  the  officer 
^^itVbe  di.-  proneeding  to  the  residence  of  ihe  defendant  to  execute  it, 
iringat.  he  received  notice  that  all  the  goods  of  the  defendant 

there  had  been  assigned  by  him,  and  that  the  sheriff  had 

returned  nuUa  bona. 

Bayley,  B. — The  words  of  the  act  (a),  are  "  and  if  it 
shall  appear  to  the  satisfaciion  of  the  Court,  that  due  and 
proper  means  were  taken  and  used  to  serve  and  execute 
such  writ  of  dittringas,  it  shall  be  lawful  for  the  Court  to 
authorize  the  plaintiff  to  enter  an  appearance."  Here  It  is 
not  stated  what  were  the  steps  you  took  to  obtain  an  appear* 
ance,  and  therefore  we  cannot  say  that  due  and  proper 
means  have  been  taken.  We  therefore  cannot  grant  the 
rule. 

Rule  refused. 


On  a  subsequent  day,  Jervis,  J.,  moved,  on  a  further  af- 
fidavit of  the  sheriff's  olBcer,  stating  that  all  means  in  his 
power  had  been  taken  to  serve  the  dittringas,  that  it  could 
not  be  discovered  where  the  defendant  at  present  was, 
and  that  he  left  the  distringas  with  bis  wife,  at  a  place 
where  he  bad  lived.    And  the  Court  granted  the  motion. 

(a)  2  W.  4,0.39,1.3. 
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Dyke  v.  Edwards. 

JlETERSDORFF  ahevred  cause  against  a  rule  which  if,  aftera  motion 
had  been  obtained  by  Hutc^nson^  for  judgment  as  in  case  ^^  ^l^orxioi 
of  a  nonsuit.     The  defendant  has  already  had  the  costs  proceeding  to 

•^  trial,  the  plain - 

of  the  day  for  not  proceeding  to  trial;  and  the  defendant  tiff  suffers  ano- 

.|A  .  t*        •     •%  A  •  n       ther  term  to 

therefore  cannot  now  mova  for  judgment  as  m  case  ot  a  elapse  without 

nonsuit;  for  the  69th  rule  is  express,  that  no  judgment  as  JJi^^^ha^J'lg^  °^ 

in  case  of  a  nonsuit  shall  be  allowed  after  a  motion  for  new  de&uit 

costs  for  not  proceeding  to  trial  for  the  same  default.  the  defendant 

to  move  in  the 
next  term  for 

Huichinsan.'-'We  had  costs  for  a  default  in  not  pro-  Judgment  ai  in 
ceeding  to  trial  in  Michcielmas  Term;  Hilary  Term  has  suit 
since  passed,  and  no  notice  of  trial  has  been  given;  that  is 
another  default. 

Bayley,  B. — We  think,  that  not  giving  notice  of  trial 
in  Hilary  Term  was  a  new  default,  and  entitled  the  defen- 
dant to  move. 

The  defendant  agreed  to  accept  a  peremptory 
undertaking,  and  the  rule  was  discharged. 


Worlison's  Bail. 

V/OFTL/iVG  applied  for  leave  to  amend  an  affidavit  of  Affidavits  of 
sufficiency  of  bail,  which  had  the  word  ^' possessed"  in-  whwrmewiy 
stead  of  "  worth."  8^'?  '*»«*  t*»« 

bail  is  "  possess- 
ed" instead  of 

GuRNEY,  B. — You  may  amend,  but  this  is  the  last  time  not  in  future  be 
I  can  allow  such  an  amendment.  ameTdtt  ^ 
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JoNBS«.  PeABCS.. 

TLe  affidavit      SCOWLING  iBOTed,  tD  an  Ation  for  Work  and.labour,  tt> 

ThTa'i^  u!^         cbange  (he  venue.to  York$hire.    The  afBdavit  sUted  that 

TtDue,  niuMDot  the  cause  of  action  aroBa  in  Yorkahire:  but  it  did  not  pro- 
onl;  Male  Ihal  _  l^ 

th«  cauu  of  >c-  ceed  to  aay,  in  the  usual  way,  "  and  not  ekewhere." 

Iionaro«lnthe 

ountj  to  wbicb  • 

'*!  ""°"; »        Bjlybv,  B The  affldavit  is  nol  auOicient. 

ptay edt  but  auo  ' 

that  it  did  not 

ariie  eiiewberc.  Rule  refused. 


Mould  v.  Murphv, 
wtwKiihede.     Interlocutory  judgment  having  been  signed  in 
rule  Id  plead      this  actioH  foF  Want  of  a  plea — R.  V.  Bickardi  obtained 
wauion  a'"       ^  '""'*  "**•  ^  ^**  '*  "Side  foT  irregularity,  contending  that 
jud^entaigncd  g  fuje  (o  plead  of  the  term  of  which  judgment  was  signed 

without  >  new     was  necesBsry,  and  no  such  rule  had  been  given, 
rule  to  plead — 
Htii,  regnliT. 

Archbold  shewed  cause. — It  was  formerly  the  practice 
that  no  rule  to  plead  could  be  entered  in  vacation;  it  must 
have  been  in  term ;  but  now,  by  the  new  act  (a),  a  party  is 
enabled  to  proceed  in  vacation,  and  therefore  the  rule  to 
plead  may  be  given  in  vacation.  The  declaration  was 
filed  de  bene  ct»e  in  the  vacaUon  before  this  term,  and  a 
rule  (o  plead  was  also  given  in  the  vacation;  in  fact  the 
whole  year  is  now  term  for  the  purpose  of  proceeding. 

Per  Curiam. — We  think  that  a  rule  to  plead  of  the  term 
was  not  necessary. 

Rule  discharged. 

(n)  2  Will.  -1,  c.  39. 
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Doe  d.  Jbnks  and  Others^  Executors,  v.  Roe. 
jLHERE' were  three  demises  in 4;he  declaration,  one  by  Where, made- 

,         .  claration  in 

two  persons,  described  as  executors,  another  by  persons  ejectment,  the 
described  as  assignees,  and  a  third  generally.    The  officer  [fS^^J^^de. 
refused  to  draw  up  the  rule  'for  judgment  against  the  scribed  to  be 

*       «=»  «i»       ^  executors,  the 

casual  ejector,  becausei  in  the  title  of  the  affidavit,  the  affidavit  of  set- 
plaintiff  was  described  as  ''Doe  on  the  demise  of  Jiwi**  J^^^JJ^^g  "he 
and  others,"  without  sUting  them  to  be  executors,  as  they  "**™«  °^*^^« 

'  ^  '  .r    caxtae,  notice 

were  described  in  the  declaration.  the  character 

of  the  lesson 
,     stated  in  the 

Hayes  now  moved  for  judgment,  and  contended  that  it  deciaratioii. 
was  unnecessary  to  have  stated  any  character  of  the  par- 
ties in  the  declaration. 

GuRNEY,  B.,  having  some  doubts  whether  the  affidavit 
should  not  have  agreed  with  the  declaration,  it  was  men- 
tioned again  to  the  full  Court,  who  thought  the  affidavit 
sufficient,  and  granted  the  rule. 


Clarke  v.  Lord. 

X  HE  defendant.  Lord,  was  sued  by  the  plaintiff  in  this  When  the  sher- 
action  for  a  debt  of  368/.,  and  the  plaintiff  obtained  judg-  comf^pll^'' 
ment  against  him  in  November  last,  in  thb  Court ;  another  tection  under 

the  interpleader 

creditor,  of  the  name  of  Sturgess^  had  before  got  judgment  act,  no  one  has 
in  the  King's  Bench  against  the  defendant,  for  a  debt  of  heard 'a^inst 
227/./   between  the  time  of  the  two  judgments  being  ob-  h^*^i™JiSied*"' 
tained,  Vijiat  was  issued  against  the  defendant.     Execu-  upon  by  the 
tion  having  been  issued  by  the  plaintiff  in  this  action,  the  is  in  fact  a 

claimant;  and 
if  he  is  called  on 
in  one  character  he  cannot  appear  in  another* 
Where  the  landlord  has  a  claim  for  rent,  and  gives  notice  in  proper  time,  the  sheriff  ought  to  pay 
him,  otherwise  the  Court  will  make  the  sheriff  pay  the  costs  of  appearing. 

Where  <be  rule  called  upon  assignees  of  a  bankrapt,  who  hi^  made  a  claim  under  the/a^  of 
bankruptcy,  but  which  was  afterwards  superseded,  the  Court  refused  to  make  the  sheriff  pay  the 
costs  of  the  assignees'  appearance* 
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1833.  sheriff,  on  seizing  certain  property  of  the  defendant's, 
was  met  by  three  claimants.  Sturgess,  the  messenger 
under  the  commission — Hodges^  the  landlord,  who  also 
claimed  as  mortgagee — and  the  defendant  himself,  who 
claimed  as  executor  of  his  late  father.  In  executing  the 
writ  ofji.fa.  in  Sturgess  v.  Lord^  the  sheriff,  having  met 
with  the  same  difficulties,  applied  to  the  Court  of  King's 
Bench  under  the  interpleader  act,  and  on  that  rule  he  paid 
the  amount  of  Sturgess's  execution  into  Court;  and  an  is* 
sue  was  directed  between  Lord,  as  executor,  and  the  as- 
signees, to  try  in  whom  the  property  of  these  goods  was. 
In  the  mean  time  the  Court  of  Review  set  aside  the  bank- 
ruptcy. The  sheriff  now  applied  to  this  Court  for  protec- 
tion in  the  present  action,  and  obtained  a  rule  nisi  calling 
on  the  several  parties  to  appear  and  state  their  claims,  and 
why  the  residue  of  the  money  levied  should  not  be  paid 
into  Court,  subject  to  the  order  of  the  Court. 

AdatnSy  Serjt.,  and  Busby,  for  Lord,  as  executor. 

Sir  G.  Leufin  for  the  assignees,  and  also  for  Stephens, 
a  mortgagee. 

Humfrey,  for  the  plaintiff,  Clarke. 

CressweU,  for  the  landlord  and  mortgagee. 

Platti  for  the  sheriff. 

Bayley,  B. — The  object  of  the  act  was  to  give  protec- 
tion to  the  sheriff  against  all  those  against  whom  he  re- 
quired to  be  protected,  and  whom  he  calls  upon  by  the 
rule  to  appear.  This  rule  calls  on  the  assignees  to  appear 
and  shew  cause,  why  they  should  not  be  barred,  and 
therefore  it  calls  upon  them  as  assignees  only;  but  the 
bankruptcy  having  been  put  an  end  to,  there  is  an  end  of 
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the  assignees  also:  and  Mr.  Stephens  is  not  before  the  1833. 
Court,  not  being  called  upon  by  the  rule.  The  assignees 
have  given  an  indemnity  against  the  claim  of  Stephens  for 
rent,  but  that  does  not  give  him  any  right  to  appear  here 
against  the  sheriff;  we  will  take  care  he  is  not  prejudiced. 
HodgeSf  as  mortgagee,  in  his  character  of  landlord,  had  a 
right  to  distrain. 

Cresswellt  for  the  landlord,  applied  for  his  costs.  Notice 
was  given  to  the  sheriff,  last  August^  that  rent  was  due  iii 
May.  There  was  no  occasion  to  contest  the  landlord's 
claim;  he  would  be  clearly  entitled  as  against  all  the 
parties. 

GuRNEY,  B. — Why  did  the  sheriff  not  make  the  land- 
lord a  party  in  the  King's  Bench? 

Plait. — We  say  that  the  notice  from  the  landlord  was 
not  till  November  24th,  and  the  money  was  not  made  till 
long  after. 

Bayley,  B. — The  sheriff  must  either  pay  the  landlord's 
costs,  or  remain  liable  to  an  action. 

Sir  G.  Lewin,  applied  for  his  costs,  being  called  on  as 
assignees ;  but  the  Court  refused  them. 

AdamSy  Serjt. — If  the  sheriff  has  made  a  wrongful  sei- 
zure, he  ought  to  pay  our  costs,  and  therefore  the  costs 
should  be  supended. 

Bayley,  B. — It  is  not  likely  the  sheriff  can  be  liable  to 
pay  any  of  the  other  costs. 

Vaughan,  B* — The  sheriff  is  not  entitled  to  costs,  and 
therefore  he  is  not  liable,  if  he  has  acted  fairly. 
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MooRB  9.  Jones. 

The  defendant  JL  HESSIGER  baTiog  obtained  a  rule  nisi  for  enteriog 
have^i'li^g^B-  *  suggestion  under  the  MacJcheath  Court  of  Requests 
tion  entered  to    Act,.to  deprive  the  plaintiff  of  costs,  he  havinir  recovered 

depriyethe  i  . 

plaintiff  of  costs,  less  than  5L — 

where  he  does 
not  recover  5/., 

though  his  de-        pi^^f  shewed  cause.— This  is  not  a  case  within  the 

mand  was  in 

reality  more  act*    FroDi  the  affidavits,  it  appears  that  the  action  was 

amount,  but  he  broi^ht  for  16/.  7tf.,  on  tbe< following  account: — 6/.  for  mo- 

[ffhroVh~bc  "«y  ^^^^  ^  *®  defendants  son;  11.  13*.  for  his  board  and 

absence  of  wit-  lodging;   and  3/.  14tf.  for  money  paid.     The  defendant 

nesses*  «=»     o 

pleaded  the  general  issue,  and  a  set-off  to  the  amount  of 
9L  \Ss.  The  plaintiff  was  prevented  by  the  absence  of  a 
witness  from  proving  his  whole  demand ;  but  he  proved 
more  than  51,;  and  the  defendant  went  into  his  set-off,  and 
proved  a  payment  of  5/.  on  account,  and  treated  it  as,  a 
set-off. 

■ 

Lord  Lyndhurst,  C.  B. — If  a  sum  originally  above  5/. 
is  reduced  by  set-off,  it  is  not  within  the  act. 

Thessiger  cited  Jones  v.  Harris  (a),  Drew  v.  Coles  (6), 
and  Baddley  v.  Oliver  (c)*  .The  payment  of  5/.  on  account 
might  have  been  proved  without  a  set-off. 

Pkiit»'*-In  Baddley  v.  0/if7^r,  the  plaintiff's  claim  prov- 
ed in  the  first  instance  was  less  than  5/. 

Lord  Lyndhurst,  C.  B. — The  absence  of  witnesses  is 
nothing.  If  you  bring  an  action  bond  fide  for  100/.  and 
only  recover  S/.,  it  is  equally  within  the  act.     It  amounts 

(«)  1  Dowl.  P.  C.  374.  (c)  1  Cr.  &  M.  219;  5.  C.  I 

(fc)  2  C.  &  J.  605 ;  S.  C.  1  Dowl.     Dowl.  P.  C.  598. 
P.  C.  580. 
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to  this,  that  you  are  unable  to  prove  your  demand ;  but,         lB3d. 
if  your  witnesses  are  not  in  attendance,  the  cause  should 
be  put  off.     It  is  clear  that  the  original  debt,  as  proved  at 
the  trials  did  not  exceed  51.  ,*  the  defendant  is  therefore 
entitled  to  have  a  suggestion  entered. 

Rule  absolute  (a)» 

(a)  See  Fitzpatrick  v.  Pickering,  2  Wils.  68;  and  1  Dowl.  P.  C.  603, 
n.  (a). 


Bramidoe  V.  Adsheap. 

JVmTMOREy  on  behalf  of  the  sheriff  o(  Staffordshire,  where  appiica- 
obtained  a  rule  nisi,  calling  upon  the  plaintiff  in  the  action,  ^wsherifffor^^ 
and   7.  Botoen,  to  appear  and  state  their  claims  to  the  reUef  under  the 

Interpleftder 

goods  of  the  defendant,  which  had  been  seized  by  the  she-  Act,  the  Court 
riff  under  tiji.fa.  issued  by  the  plaintiff.  meriteoHhe'*''' 

respective  cUimt 
'  upoD  affidavit. 

Rigbf/i  who  appeared  for  the  plaintiff,  and  R.  V.  tUoh" 
ardsy  who  appeared  for  Bowen,  claimuig  under  a  bill  of 
sale,  were  proceeding  to  detail  eircumstances  connected 
with  the  deed,  the  plaintiff  contending  that  the  deed  was 
clearly  fraudulent,  as  no  possession  was  given  under  it — 
when  they  were  stopped  by  the  Court. 

Bayley,  B. — We  cannot  try  the  merits  of  the  claim 
upon  affidavit;  all  we  can  do  is,  to  direct  an  issue  in  which 
Bowen  will  be  the  plaintiff,  and  Bramidge  the  defendant. 
The  defendant  ought  to  admit  the  taking  of  the  goods, 
and  also,  that  it  was  done  under  the  judgment  and  Ji.  fa. 

Rule  absolute. 
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Upou  a  rule  for 
judgment  as  in 
case  of  a  non- 
suit, the  plain- 
tiff must  shew 
some  excuse, 
and  the  defen* 
dant  is  not  ob- 
liged to  accept  a 
peremptory  un- 
dertaking. 


NiCHOLL  V.  COLLINOWOOD. 

\^RESSWELL  had  obtained  a  rule  nisi  for  judgment 
as  in  case  of  a  nonsuit  for  not  proceeding  to  trial. 

Mansel  appeared  to  shew  cause,  but  without  any  affi- 
davit. He  tendered  a  peremptory  undertaking,  and  sub- 
mitted that  that  was  all  that  the  Court  required  of  him* 
He  suggested  his  client's  illness  as  the  cause  for  not  go- 
ing on. 

Per  Curiam. — A  slight  cause  is  sufficient  on  the  first  de- 
fault, but  there  must  be  some;  here  there  is  none;  and, 
therefore,  the  rule  must  be  absolute. 

Rule  absolute. 


When,  on  ac- 
count of  politi- 
cal excitement 
and  other  dr- 
cumstances,  a 
fair  trial  cannot 
be  had  in  the 
county  where 
the  venue  is 
laid,  the  defen- 
dant can  change 
the  venue  with- 
out paying  costs, 
for  they  are 
properly  costs 
in  the  cause. 


Lewis  v.  Morris  and  Roberts. 

X  HIS  was  an  action  for  maliciously  arresting  the  plain- 
tiff on  two  ca.  «a.'f,  and  for  slander.  A  rule  msi  was  ob^ 
tained  for  changing  the  venue  from  Carnarvon  to  Angle' 
sea;  and  it  appeared,  thatj  from  the  situation  of  the  par- 
ties, and  the  high  state  of  political  excitement  which  exist- 
ed at  the  former  place,  the  defendants  could  not  have  a 
fair  trial  there;  and  that  it  was  therefore  proper  to  have  a 
trial  in  another  place. 

Ricfiards,  who  shewed  cause,  contended  it  ought  to  be 
on  payment  of  costs. 

J.  Jervis  and  Lloyd,  in  support  of  the  rule,  argued  that 
the  practice  as  to  paying  costs  on  changing  the  venue  did 
not  apply  when  the  motion  was  made  on  the  ground  of  po- 
litical excitement. 
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The  Court,  after  consulting  the  Master,  said,  that  the         1833. 
proper  course  was,  that  they  should  be  costs  in  the  cause* 
If  the  plaintiff  succeeded,  he  would  then  get  them;  and 
if  he  failed,  he  would  not  pay  them. 

Rule  absolute. 


Mason  r.  Polhill. 

X  HIS  was  an  action  for  pirating  the  opera  of  Robert  le  where  a  piain- 
Diable,  which  had  been  brought  out  at  the  King's  theatre,  bankruprfn  the 
It  was  commenced  in  Easier  Term,  1832.     The  defendant  "»^^*«  ?f  * 

,  cause,  the  aa- 

pleaded  the  general  issue — Not  guilty.    The  cause  stood  signees,  if  they 
in  the  paper  for  July  10th,  but,  in  consequence  of  some  acdo^  mLt 
negotiation,  nothing  was  done  till  lately,  when  notice  was  p^®  ««c""'y  ^w 
given  for  the  sittings  after  this  term.     In  the  meantime.  The  defendant 
Mason  had  become  a  bankrupt  in  last  November^  and  the  this  security  at 
assignees  were  now  proceeding  with  the  action  in  his  name ;  J^freSi^terria* 
but  Mason  did  not  approve  of  the  proceeding.  the  cause  ia  tak- 


en. 


Rylandy  under  these  circumstances,  obtained  a  rule  m>f , 
calling  on  the  assignees  to  give  security  for  costs;  against 
which — 

Chilton  shewed  cause. — The  application  is  too  late. 
The^a^  was  granted  on  November  2nd. 

Bayley,  B. — It  is  not  stated  when  the  assignees  were  ap* 
pointed;  that  lies  particularly  within  your  own  knowledge* 

Chilton. — It  appears,  that,  before  this  term,  we  gave  no- 
tice for  the  sittings  in  the  term;  the  application  ought 
therefore  to  have  been  made  before  the  last  Saturday  in 
the  term  {May  4th).  They  ought  to  have  come  earlier  in 
the  term.  At  all  events,  the  assignees  cannot  be  liable  to 
give  security  for  costs  till  they  came  in. 


c^ 
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1833.  Pe^'  Curiam. — Ytm  want  to  take  the  benefit  of  all  the 

proceedings^  and  the  rule  is,  that  you  must  give  security 
for  all  the  costs.  With  respect  to  the  lapse  of  time,  on  a 
motion  to  set  aside  proceedings  for  irregularity,  you  may 
be  too  late,  even  though  no  step  has  been  taken:  there  you 
come  to  ask  a  favour ;  but  here  it  is  not  a  favour  but  mat- 
ter of  right  that  is  asked.     The  rule  must  be  absolute. 

Rule  absolute. 


Smith  v,  Rolt. 

Ad  action  haTing  x^URWOOD  applied  to  Stay  the  proceedings  in  this  ac- 
againtt  an  at-      tion  until  another  action  of  Rolt  v.  Smith,  in  the  Court  of 
Ugcnoein'wh^h  ^^i^g*^  Ben'ck,  was  disposed  of.     The  plaintiff  in  this  ac- 
mi!eavL^rc7    **^"  ^^^  *"  attorney,  and  the  action  was  brought  for  47/., 
for  the  plaintiff,  for  costs  incurred  in  defending  an  action  brought  arainst 

finding  aVso  ^   ,    .  ,,  „  ®      .   ® 

tliat  the  attor-      Rolt  by  OUC  Hall. 

guiUy^f  gross         ^^^  circumstances  which  led  to  these  actions  appeared 
negligence,  and  jq  be  these :  Rolt  and  Hall  were  joint  owners  of  some  pro* 

then  the  attor-  ;  ^^  "^ 

ney  brought  an   pcrty  which  they  sold  to  one  Hunter  for  200/.;  Hunter 
bill  of  costs,  the  P^^^  the  money  by  two  cheques  for  100/.  each;  one  for 

i^t^rfero  to'iy  ^^^'  *"^  ^^®  ^^^^^  ^^^  *^^^'     ^^^  chcqucs  were  given 
proceedings  in     either  to  Rolt  ov  Smith,   and   Hall  brought  an  action 

the  Utter  action.  .         «    ,  i  .       i  i     i       p 

against  Rolt  to  recover  his  share,  and  also  tor  some  rent 
which  Rolt  ought  to  have  paid.  Smith  was  employed  by 
Rolt  to  defend  that  action,  but  the  plaintiff  recovered. 
Rolt  then  brought  an  action  in  the  King*s  Bench  against 
Smith,  for  negligence  in  the  defence  of  that  action,  and 
also  to  recover  the  100/.  which  HaUhsid  recovered  against 
Roltf  but  which  Rolt  alleged  had  been  received  by  Smith, 
who  had  neglected  to  pay  it  over  to  Hall;  and  the  jury  in 
that  action  gave  a  verdict  for  Rolt,  finding  that  Smith  had 
not  paid  over  to  Hall  the  100/.  as  he  ought  to  have  done; 
and  also  that  he  had  been  guilty  of  gross  negligence  in 
the  defence  oi  Rolt,  in  the  action  brought  against  him  by 
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Hall.  A  rule  nisi  for  a  new  trial  was,  however,  obtained  1833. 
by  Smith  in  the  action  brought  against  him  by  Rolif  and  smith 
Smiih  then  brought  an  action  in  this  Court  against  Rolt  «• 

for  his  bill  of  costs,  in  which  issue  was  joined  and  notice 
of  trial  given.  He  contended,  that  Smith  having  been 
found  to  have  been  gtdlty  of  gross  negligence  in  defending 
Rolt,  an  action  would  not  lie  by  him  for  his  bill;  and  that, 
therefore,  this  Court  would  either  stay  proceedings  alto- 
gether, or  else  till  the  motion  for  a  new  trial  in  the  action 
in  the  King^s  Bench  was  disposed  of. 

The  Court  granted  a  rule  nisi,  Bayley,  B.,  observing, 
that  it  would  be  a  motion  to  stay  trial,  and  the  proceed- 
ings being  inter  eosdem,  the  judgment  in  that  action  might 
be  pleaded  in  bar;  and  if  it  could,  that  might  be  a  reason 
for  not  granting  such  an  application. 

FoUett  shewed  cause. — There  is  no  ground  for  staying 
proceedings  in  this  action.  In  the  action  of  Hall  v.  Rolt 
the  particulars  were  for  158/.;  the  arbirator,  to  whom  the 
action  was  referred,  gave  129L  only;  Rolt  therefore  deriv- 
ed some  benefit  from  the  defence;  part  of  the  demand  was 
for  rent,  which  RoU  ought  to  have  paid  into  Court,  as  the 
arbitrator  found  it  to  be  due;  and  therefore  whether  the 
100/.  was  recovered  in  that  action,  there  must  have  been  a 
verdict  for  Hall,  and  no  motion  was  ever  made  to  set  aside 
that  verdict.  In  the  action  of  Rolt  v.  Smith  there  is  a  rule 
nisi  for  a  new  trial,  and  the  Chief  Justice  said  it  would  be 
satisfactory  to  send  that  action  to  be  tried  again*  Why 
then  should  Smith  be  delayed  in  suing  for  his  bill  of  costs? 
Rolt  will  have  the  advantage  of  giving  the  verdict  in  evi- 
dence, and  he  is  in  possession  of  all  the  evidence  to  shew 
the  negligence  of  Smith.  Smith  might  as  well  apply  to 
have  that  action  postponed,  to  enable  him  to  get  a  verdict 
in  this  action. 
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1833.  Lord  Lyndhurst,  C.  B. — Negligence  will  be  a  defence 

in  this  action.     The  second  verdict  appears  to  be  incon- 

SMITH 

V.  sistent  with  the  first.     How  can  it  be  said  that  one  of  two 

inconsistent  verdicts  is  better  than  another?  If  the  judg^ 
ment  in  that  action  is  an  answer  to  the  present  one^  the 
defendant  can  plead  it.     The  rule  must  be  discharged. 

Rule  discharged^  with  costs. 


Lucas  v.  Jenner. 

If  an  executor  J.N  this  case^  the  defendant,  an  executrix,  had  pleaded  the 
pte»e  o^wSlS-**  general  issue,  and  plene  adminisiravit  prater.  The  plain- 
tramt,aa  vreWaa  tiff  took  issuo  on  thcsc  plcas.     Justice  having  obtained  a 

the  general  18-  ,        .   .  r      •    j  -.         •  t       '  -. 

sue,  the  plain-    rule  ntst  for  judgment  as  m  case  of  a  nonsuit — 

tiff  may  take 
judgment  on  the 

^^^nittr^^ md  Monsel,  ou  shewing  cause,  said,  he  was  willing  to  take 
go  to  trial  on  the  judgment  of  assets   quando  on  the  plea  of  plene  admi" 

generalissue;  .  .  ,  .  i  i  .  « 

and  where  a  de-  mstravtt^  and  to  give  a  peremptory  undertaking  as  to  the 


::"ptU"?  generalissue. 


plied  forjudge 

S^a  nonsuit^^for  Justicc  objected  to  this,  and  contended  that  the  plaintiff 
not  proceeding    havinff  been  in  default,  the  defendant  was  entitled  to  make 

totnal — The  ® 

Court  allowed  the  rule  absolute,  unless  the  plaintiff  gave  an  uncondi- 
discharged  on  a  tional  peremptory  undertaking ;  for,  otherwise,  the  defen- 
d^^Cw^o'  da"^  ^^"1^  ^®  P'*^®^  '"  *  ^^"®  situation. 

the  general  is- 
sue, with  liberty 

for  the  plaintiff        Bayley,  B.— It  seems  to  me,  that  the  plaintiff  has  a 

toUkejudg-  .  n         I 

ment  of  assets  right  to  enter  up  judgment  for  the  assets  quando  acctde^ 
rihS'on  the  plea  ri^^f  on  the  plea  of  plene  adminisiravit;  but  it  cannot  be 
orpieneadmi-     j  ^^  ^^  ^j^^  ^^.jj  j,q|.  unless  the  replication  is  withdrawn : 

therefore,  a  summons  must  be  taken  out  to  withdraw  the 
replication,  and  to  have  judgment  on  the  second  plea.  If, 
as  has  been  suggested,  the  debt  has  been  paid,  that  will 
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be  a  good  defence ;  if  not,  they  ought  not  to  be  prevented         1833. 
from  trying.  ^IZI^ 

V. 

Rule  discharged  on  a  peremptory  undertaking         enner. 
as  to  the  general  issue,  and  a  summons  to  be 
taken  out  for  withdrawing  the  replication, 
and  for  judgment  on  the  second  plea. 


Wilkinson  v.  Malin. 
\jrOULBURN,  Serjt.,  having  obtained  a  rule  for  re-  Where  there 

.1       »-■     ^     »    ^         ^.  have  been  two 

viewuig  the  Master  s  taxation —  tnaU,  and  the 

successful  party 

Adams,   Serjt.,  shewed  cause. — The  rule  was  moved  TOsteonhc^^se-* 
on  several  grounds ;  one  of  which  was,  that  the  successful  f^"  w™J  **"?^' 

,  ,  the  Master,  in 

party  being  entitled  to  the  costs  of  the  second  trial  only,  taxing  costs, 
there  having  been  two  trials,  the  Master  had  allowed  more  on  the  second' 
^  than  the  fees  actually  paid  to  counsel  on  the  second  trial,    ence  toAoTe^"" 


Bayley,  B. — Probably  the  Master  was  right  in  not  con- 
fining himself  to  the  fees  given  on  the  second  trial,  but 
gave  a  reasonable  sum  with  reference  to  the  fees  given  on 
the  first  trial ;  but  we  think  the  Master  ought  not  to  have 
allowed  more  than  the  fees  on  the  first  brief. 

« 

The  parties  then  agreed  between  themselves  as  to  the 
amount  to  be  paid. 


given  on  the 
first. 


Slade  v.  Trew. 

rVlGHTMAN  applied  to  change  the  venue  from  Lon-  where  the 
dan  to  Lancashire.     The  defendant  had  borrowed  money  P|f*"^^  deciar- 

^    ed  upon  a  writ- 
ten contract  to 
(,  repay  money 

borrowed,  and  to  secure  it  by  a  mortgage  and  a  deposit  of  deeds,  but  it  was  not  stamped — The 
Court  allowed  the  defendant  to  change  the  venue. 

VOL.  ir.  F  *  D.  P.  C. 
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1833. 


Slade 

r. 
Trew. 


from  the  plaintiflT,  and  given  an  undertaking,  in  writings  in 
the  following  form,  on  which  the  plaintiff  declared  : — "  I 

have  this  day  borrowed  of Slade,  2501. ,  at  5L  per  cent. 

interest,  and  have  deposited  securities  in  his  hands,  and 
promise  to  pay  it  next  Jultf  1st;  and,  if  not  then  paid,  the 

said Slade  to  have  a  right  to  call  for  a  mortgage  of 

the  premises.  Dated  Jantiary  31,  183S.  Memorandum, 
that  50/.,  since  borrowed,  is  on  the  same  terms.**  The  in- 
strument was  unstamped.     The  Court  granted  a  rule  nisi. 

Jervis  shewed  cause,  and  contended  that  the  contract 
being  in  writing,  the  venue  could  not  be  changed. 

Lord  Lyndhurst,  C.  B. — No  authority  has  been  cited 
for  such  a  general  rule.  Where  an  I  O  U  was  given,  the 
Court  changed  the  venue,  considering  it  only  incidental. 
We  think  it  comes  within  the  general  rule. 

Rule  absolute. 


Where  the 
plaintiff  makes 
default  in  not 
proceeding  to 
trial  at  the  as- 
sizes pursuant 


MosELEY  V.  Clark. 

rr  HATELY moved  for  judgment  as  in  case  of  a  non- 
suit. Notice  of  trial  was  given  for  the  last  Summer  As- 
sizes for  Staffordshire.  The  plaintiff  made  default.  In 
Michaelmas  Term,  the  defendant  moved  for,  and  obtained, 

to  his  notice,  and     ,  t*   t        %         n  i«  •  i        -kt 

the  defendant  in  the  costs  oi  the  day  for  uot  proceeding  to  trial.     No  no- 

whh'ruTmo\"iig  ^^c®  o*"  *"*'  w«s  given  for  the  last  Spring  Assizes.     The 
for  judgment  as  Court  granted  a  rule  nisi. 

in  case  of  a  non- 
suit,  merely  ap- 
plies for  costs 
for  not  proceed- 
ing to  trial,  and  jant  was  not  now  entitled  to  move  for  judgrment,  but  of- 

thephiintiff  •*       ®  ' 

again  makes  de-  fered  a  peremptory  undertaking. 

fault  by  not  giv- 
ing notice  of 

trial  for  the  next       Whatelv  contended,  that  the  not  proceeding  to  trialat 

assizes  s—ffffli-  *  ^ 

6/«,  that  the  de- 
fendant is  not  entitled  to  move  for  judgment  as  in  caseofa  nonsuit. 


Mansel  shewed  cause,  and  contended  that  the  defen- 


EASTER  TERM,  3  WILL.  IV.  67 

the  last  assizes  was  a  second  default,  and  entitled  the  de-         lBd3. 
fendant  to  judgment  as  in  case  of  a  nonsuit  absolutely.  Moseley 


Bayley,  B.,  suggested  whether  it  was  not  incumbent  on 
the  defendant  to  try  by  proviso.  Since  the  14*0.2,  c.  17, 
a  defendant  who  gets  costs  for  not  proceeding  to  trial,  is 
not  entitled  to  judgment  as  in  case  of  a  nonsuit,  without  a 
new  default.     Clarke  v.  Simpson  (a). 

Lord  Lyndhurst,  C.  B.— The  69th  rule  of  H.  T.  2  W. 
4,  is  express  that  no  motion  for  judgment  as  in  case  of  a 
nonsuit  shall  be  allowed  after  a  motion  for  costs  for  not 
proceeding  to  trial  for  the  same  default.  A  defendant  is 
entitled  to  judgment  as  in  case  of  a  nonsuit  for  a  first  de- 
fault, because  he  cannot  take  the  cause  down  by  proviso; 
but,  after  that,  they  are  on  an  equal  footing. 

Whately. — Whatis  a  default?  In  Frampion  v.  Payneib), 
it  was  held,  that  where  issue  was  joined  in  one  term,  and 
there  was  time  to  give  notice  of  trial  in  the  same  term,  the 
plaintiflf  was  bound  to  do  so,  or  the  defendant  might  have 
judgment  as  in  case  of  a  nonsuit. 

The  Court  intimating  that  there  was  danger  of  the  rule 
being  discharged,  Whately  accepted  the  peremptory 
undertaking. 

Rule  discharged,  on  a  peremptory  undertaking. 

(a)  4  Tannt.  591.  Costa  v.    Ledstone,    2  Id.  558* 

(b)  1  H.  Bla.  65.  But  this  case  Prentice  v.  Blott,  2  Bing.  360, 9  B. 
seems  to  be  virtually  overruled  by  Moore,  687,  <S.  C;  and  Munt  v. 
Baker  v.  'Newman,  Id.  123;      Ba  Tremanando,  4  T.  R.  55?. 


V. 

Clark. 
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.  ^^^-^        Gibson^  Assignee,  v.  Humphrey  and  Another,  Sheriffs. 
In  an  action       ThIS  WES  a  Fule  obtained  by  Piatt,  on  behalf  of  the 

against  the  she-  ^  ' 

riff;  by  assignees  sheriffs  of  Londoti,  Calling  on  the  defendant  to  shew  cause 
for*seia^ng"and  ^^y,  on  paying  the  sum  of  73/.  into  Court,  or  giving  up 
seiiingthebank-  jjjg  g^^jg  j^  jj^g  plaintiff;  all  proceedings  should  not  be 

Court  will  not  stayed.  It  was  an  action  of  trover,  by  the  plaintiff^  as  as- 
summary  way,    signee  oiBicknell,  a  bankrupt,  against  the  defendants,  she- 

inm^on^t^e^^^  '^^^  ^^  J^ondon,  for  wrongfully  taking  and  sellhig  goods  of 
riff's  paying       the  bankrupt. 

mto  Court  the  *  ^ 

sum  for  which 

steering  them  in  ^'  ^'  fFatson  shewed  cause. — The  fiat  of  bankruptcy 
a^dis^uf  ^**b"  t*  ^*®  issued  against  Bicknell  on  the  1 5th  of  last  February/ 
the  value  of  the  on  the  19th,  an  amended  fiat  of  bankruptcy  issued  against 
pears  that  even  him.  After  notice  was  given  of  the  bankruptcy  to  the 
goodVlhe^^arl*"  s^^^riff,  the  goods  were  sold  by  him,  on  the  Ist  of  Jpril,  for 
ties  would  not    7g/ .  qjj  ^he  same  day  the  assigrnees  commenced  this  action 

be  put  into  as  , 

good  a  situation  of  trover,  and  it  was  not  till  the  27th  that  this  motion  was 
beforef espedau  ^SiAe»  The  goods  were  taken  and  removed  on  the  15th 
ly  if  the  sheriff  o{  February.    After  a  detention  of  the  eoods  for  three 

might  have  ap-  ^  ® 

plied  to  the  months,  the  Courtwill  not  entertain  this  motion.  The  bank- 
court  under  the  i   i  .  i         i  i  i  <• 

interpleader  act  rupt  and  the  assignees  swear  that  the  goods  were  worth  from 

200  to  3001,  The  premises  were  on  mortgage,  and  are 
now  sold.  If  the  goods  had  not  been  removed  from  the 
premises,  they  would  have  been  more  valuable  to  the  as- 
signees: but,  as  the  premises  have  been  since  sold  by  or- 
der of  the  Bankrupt  Court,  on  the  application  of  the  mort- 
gagee, the  returning  the  goods  now  will  do  us  no  good. 

Piatt. — The  assignees  could  only  use  the  goods  by  con- 
verting them  into  money.  None  of  the  goods  were  fixed, 
except  an  engine.  The  auctioneer  swears  that  the  goods 
are  not  deteriorated,  and  can  be  replaced  at  a  trifling  ex- 
pense, and  the  vendee  is  willing  to  give  up  the  goods.     As 
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(O  the  sale  of  the'  premises,  that  was  on  the  30th,  after  the         lS3d. 

Bayley,  B. — There  are  cases  where  the  Court  has  in-  Humphrey. 
terfered,  and  ordered  the  goods  to  be  returned,  or  the  va- 
lue to  be  brought  into  Court;  but,  under  the  circumstan- 
ces of  this  case,  and  after  a  sale,  I  think  we  ought  not  to 
interfere.  The  sheriff,  instead  of  selling,  might  have  ap- 
plied to  the  Court  under  the  interpleader  act. 

BoLLAND,  B. — Where  there  has  been  any  uncertainty 
as  to  the  value,  the  Court  has  not  been  in  the  habit  of  in- 
terfering. 

Rule  discharged,  without  costs. 


Lawson  v.  Robinson. 

JlKUTCHINSON moved  to  set  aside  the  verdict,  which  Where,  in  a 
had  been  given  for  the  plaintiff,  and  for  a  new  trial,  on  the  defendant  un- 
ground  of  irregularity  in  not  giving  proper  notice  of  trial,  crrshort^no-" 
It  was  an  action  against  an  executor.      The  defendant  ticeoftriai,  he 

,       ,    J     1  ,.  ,  -1.     .     \  is  entitled  to 

pleaded  the  general  issue,  the  statute  of  limitations,  a  set-  four  days' notice 

off,  and  plene  administraviL    The  commission-day  for  the  miMion  dly !*™i- 

York  assizes  was  March  2nd,  and  notice  of  trial  was  not  though, from  the 

length  of  the 

given  till  February  27th.      We  were  under  terms  to  take  pleadings,  issue 
short  notice  of  trial — that  means  four  days.    The  58th  rule  soon^enough  to 
says,    "  the  expression   *  short  notice  of  trial'   shall,  in  J^^*Ja*° 
country  causes,  be  taken  to  mean  four  days."  The  plaintiff 

having  obtained 
a  verdict,  with 

Bayley,  B.— That  may  mean  four  days,  if  practicable.  ^olC^e  d?-' 
If  you  obtain  time  and  prevent  the  plaintiff  sivins  four  fendant  being 

,  .1      ,  ,  6         ©  an  executor,  the 

days,  you  may  dispense  with  the  rule.  Court  granted  a 

new  trial  with- 
out an  affidavit 

The  Court  granted  a  rule  nisi  **^  "^"^''- 
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1833.  Alexander  shewed  cause. — Notice  of  trial  was  given 

three  days  before  the  commission  day  at  York;  and  that, 
V.  under  the  circumstances,  is  a  good  notice  of  trial.     The 

declaration  was  delivered  on  the  9th  of  February^  with 
six  days*  time  to  plead;  on  the  15th  the  defendant  obtain- 
ed an  order  for  six  days'  further  time  to  plead;  that  was 
on  the  terms  of  pleading  issuably,  rejoining  gratis,  and 
taking  short  notice  of  trial.  The  plaintiff  filed  his  repli- 
cations on  the  evening  of  the  25th,  replying  the  statute  of 
limitations  to  the  plea  of  set-ofT,  and  taking  issue  on  the 
other  pleas;  a  rejoinder  was  demanded  at  the  same  time.  On 
the  2Gth  nothing  was  done;  on  the  27th  the  rejoinder  was 
delivered,  taking  issue  on  the  replication;  and  on  the  same 
day,  at  half  past  three,  the  plaintiff  delivered  the  similiter, 
with  notice  of  trial.  The  agent  in  town  received  the  issue, 
but  said,  he  did  not  know  whether  the  attorney  in  the 
country  would  accept  the  notice.  On  the  next  day  we 
sent  down  the  record.  The  cause  was  not  tried  till  some 
days  after  the  2nd  of  March;  but  the  attorney  in  the 
country  never  expressed  to  us  that  he  had  any  objection 
to  the  notice ;  he  ought  at  least  to  have  returned  the  issue. 
There  is  no  affidavit  of  merits. 

Hutchinson  in  reply. — The  writ  of  quo  minus  was  serv- 
ed on  the  2nd  of  November,  and  was  returnable  on  the  6th ; 
they  allow  Michaelmas  and  Hilary  Terms  to  go  over,  and 
take  no  step  till  the  6th  of  February;  it  was  their  own 
fault,  therefore,  if  they  had  not  sufficient  time.  The  rule 
expressly  requires  four  days*  notice,  one  inclusive,  and  the 
other  exclusive. 

Bayley,  B. — This  is  an  action  against  an  executor;  if 
the  defendant  had  had  full  notice  of  trial,  he  would  have 
been  entitled  to  ten  days;  but  you  were  not  in  a  condition 
to  give  full  notice:  then,  on  the  15th,  you  give  five  days* 
time  to  plead,  expiring  on  the  21st.     One  of  the  terms  is. 
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taking  short  notice  of  trial ;  that  is  the  same  as  if  you  had         1833. 
undertaken  to  give  four  days'  notice.     Though  the  cause  ' 

was  not  tried  till  after  the  Snd,  that  is  nothing,  for  the  v. 

time  of  trying  the  causes  is  matter  of  arrangement.     I 
think  there  was  no  waiver. 

The  other  Barons  concurred. 

Rule  absolute. 


Robinson. 


Melton  v.  Hewitt. 

JyAlLLER  moved  to  discharge  the  defendant  out  of  cus-  if  a  defendant 
tody.     Judgment,  on  a  cognovit^  was  signed  last  Jult/y  and  main**in^us°ody 
the  defendant  was  chargeable  in  execution  within  the  first  ?*^** '®™®  *^^' 

^  ^  ^        ^  judgment,  with- 

four   days   of  Michaelmas  Term.      An  application  was  out  being 
made  to  the  plaintiff's  attorney  by  the  defendant,  to  post-  cuUwT,  hethere- 
pone  charging  him  in  execution,  which  was  agreed   to,  ^^  erTdeaW 
upon  the  defendant's  giving  a  written  consent  as  follows:  and  the  plaintiff 
— **  I  hereby  consent  that  the  plaintiff  shall  have  till  next  him  in  execu- 
Easter  Term  to  charge  me  in  execution,  and  no  advan-  first'briiig"n** 
tage  shall  be  taken."     On  the  1st  day  of  this  term,  he  was  *<^"®°  °"  ^**® 

"  ,  ,  ^  judgment,  and 

brought  up  and  charged  in  execution.  The  consent  given  the  defendant 
is  a  nullity ;  for,  by  a  rule  of  Court  of  26  &  27  Geo.  2  (a),  Sken  on  a  ca. 
no  ac^reement  is  sufficient  to  prevent  a  supersedeas,  unless  '^'  *""®^ !"  ^^^ 

^  r  X  ^  second  action. 

it  is  expressed  therein  that  the  proceedings  are  stayed  at 
the  defendant's  request:  that  is  not  stated  in  the  consent 
given  by  the  attorney.  Before  the  defendant  was  actually 
charged  in  execution,  and  after  he  was  superseded,  a  sum- 
mons was  taken  out  for  his  discharge.  When  the  matter 
was  heard  before  Vaughan,  B.,  he  expressed  an  opinion, 
that  if  he  was  satisfied,  by  affidavit,  that  the  plaintiff's  re- 
presentations were  correct,  that  the  attorney  had  his  cli- 
ent's authority  to  give  the  consent,  he  should  not  grant  the 

(a)  Tidd,  9  ed.,  371. 
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1833.        supersedeas;  but  the  matter  stood  over  for  further  affida- 
Melton       ^^^^'  ^^^  no  judgment  was  given;  we  then  gave  notice  of 
V-  an  application  to  this  Court.     However  the  fact  may  be, 

the  written  consent  not  being  expressed  to  be  at  the  de- 
fendant's request,  is  contrary  to  the  rule  of  Court,  and, 
therefore,  no  waiver  of  the  defendant's  rights:  neither  can 
it  be  explained  by  affidavits.  The  only  question  is,  whe- 
ther we  are  now  in  time  to  apply.  It  is  a  general  princi- 
ple, subject  to  some  qualification,  that  a  prisoner  once  su- 
persedeable  is  always  so.  It  is  expressly  laid  down  in 
TiddCs  Practice  (a),  ^^  that  where  a  defendant  is  superseded 
or  superseded ble  for  want  of  proceedings  before  judgment, 
the  plaintiff  may.  nevertheless,  take  or  charge  him  in  exe- 
cution  at  any  time  af);er  judgment,  but  he  cannot  do  so  if 
the  defendant  be  superseded  or  supersedeable  for  want  of 
being  charged  in  execution."  He  refers  to  Rose  v. 
Christfield{b).  There  is  no  case,  after  judgment,  where  a 
party  once  superseded  has  been  held  chargeiable.  If  su- 
persedeable, and  superseded  before  final  judgment,  he  can 
be  charged  after  final  judgment:  if,  after  final  judgment 
he  is  supersedeable,  though  not  actually  superseded,  he 
cannot  be  charged  in  execution  afterwards.  The  reason 
why  a  party  supersedeable  before  judgment  is  chargeable 
afterwards,  is,  that  a  party  cannot  be  taken  in  execution 
before  judgment — but  that  does  not  apply  where  he  is  su- 
persedeable after  judgment.  There  is  a  difiTerence  be- 
tween mesne  and  final  process  in  this  respect.  Another 
distinction  is,  that  if  he  is  superseded  before  final  judg- 
ment, he  may  afterwards  be  held  to  bail  in  an  action  on  the 
judgment.  [Baylei/y  B. — If  he  was  not  held  to  bail  in 
the  original  action.]  But  if  superseded  after  judgment, 
he  can  neither  be  taken  in  execution  nor  held  to  bail. 
The  case  of  Line  v.  Lowe  (c),  goes  the  full  length  of  that 

(a)  Tidd,  9  ed.  367-  (b)  1  T.  R.  691.  (c)  7  East,  330. 


Melton 

V. 

Hewitt. 
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proposition;  and  a  case  of  Clarke  v.  Venner  is  there  cited         1833. 
as  having  decided  the  same  point. 

Bayley,  B. — The  question  is,  whether  the  nature  of  the 
custody  is  changed. 

Plait  shewed  cause  in  the  first  instance. — There  is  no 
ground  for  the  distinction  which  has  been  taken.  Until  a 
party  is  in  execution,  in  what  situation  is  he?  He  is  merely 
ad  respondendum.  The  detention  in  the  gaoler's  books  is 
merely  to  answer. 

Bayley,  B. — He  is  in  custody  on  the  judgment.  The 
recognizance  will  shew  the  nature  of  the  custody. 

Piatt. — His  detention  is  not  ad  satisfaciendum,  but 
merely  to  answer.  The  words  ''  or  supersedeable'*  in  the 
passage  cited  from  Tidd,  must  have  crept  in  by  mistake. 
When  supersedeable,  the  form  of  the  order  is  to  discharge 
him  from  something — but  when  superseded,  he  is  actually 
discharged  from  liability  to  process  on  that  judgment,  as 
far  as  his  body  is  concerned.  But  there  has  been  a  clear 
waiver  on  the  part  of  the  defendant.  In  March  last,  at  a 
time  when  be  was  supersedeable,  he  offered  to  pay  200^. 
down,  and  give  bills  for  the  remainder,  by  ten  promissory 
notes  of  501,  each.  On  April  15th,  he  was  brought  up  to 
be  charged  in  execution;  and,  on  the  16th,  he  again  of- 
fered to  act  on  the  proposal  of  March.  When  he  was 
brought  up  to  be  charged  he  made  no  objection,  but  merely 
said — I  do  not  owe  the  money,  and  he  was  then  duly 
charged.  But,  supposing  there  was  no  waiver,  if  the  ar- 
gument for  the  defendant  is  correct,  it  is  not  possible  for  the 
plaintiff  to  get  the  benefit  of  his  judgment:  his  remedy  is 
gone;  and,  if  the  plaintiff  sues  him  again,  he  cannot  arrest 
him.  The  only  irregularity  was,  the  omission  to  charge 
him  in  Hilary  Term,  and  that  has  been  waived.     The 
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1833.        cases  of  Topping  v.  Ryan  (a),  and  Rose  v.  Christfield  (6), 
^  are  authorities  against  the  motion. 


V. 

Hewitt. 


The  Court  took  time  to  consider  and  consult  the  other 
Judges;  and,  on  a  subsequent  day,  the  judgment  of  the 
Court  was  delivered  by — 

BayleYi  B.— This  was  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  defendant  should  not  be  discharged  out 
of  custody,  in  consequence  of  not  having  been  charged  in 
execution  in  proper  time.  By  a  rule  of  this  Court  of  H.  T.  2 
W.  4  (c),  it  is  ordered  that  the  plaintiff  shall  cause  the  defen- 
dant to  be  charged  in  execution  within  two  terms  inclusive 
after  the  trial  or  judgment,  of  which  the  term  in  or  after 
which  the  trial  was  had  shall  be  reckoned  one.     In  this 
case,  an  application  was  made  for  the  discharge  of  the  de- 
fendant, because  he  was  not  charged  in  Hilary  Term, 
which  was  the  second  term.    The  hearing  before  Vaug/tan, 
B.,  was  adjourned,  that  the  defendant  might  make  a  fur- 
ther affidavit.     The  rule  of  T.  T.  26  &  27  Geo.  2,  was 
probably  not  then  adverted  to,  that  no  consent  shall  be 
sufficient  to  prevent  a  supersedeas,  unless  it  be  in  writing, 
and  express  therein  that  the  proceedings  are  stayed  at  the 
defendant's  request;  here  there  was  a  consent  in  writing, 
but  it  did  not  state,  as  it  ought  to  have  done,  according  to 
that  rule,  that  proceedings  were  stayed  at  the  request  of  the 
defendant.    It  was  argued  that  this  was  a  waiver;  perhaps 
the  defendant  was  not  aware  of  that  rule;  it  would  therefore 
be  hard  upon  a  prisoner,  if  it  was  a  waiver  of  his  right  to 
apply ;  but  he  does  apply,  and  in  the  meantime  he  is  charg- 
ed with  a  habeas  corpus  ad  satisfaciendum;  and  having 
been  so  charged,  it  is  argued  he  is  now  too  late.     The 
case  o{  Blandford  v.  Foot{d),  and  the  other  cases,  warrant 
the  judgment  of  the  Court;  in  that  case,  before  any  at- 

(a)  1  T.  R.  273.        (6)  Id.  691.         (r)  Sect,  85.         {d)  Cowp.  72. 


Melton 
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tempt  to  charge  him  in  execution,  an  action,  of  debt  was         1833. 
brought  on  the  judgment,  and  the  defendant  was  taken, 
and  a  ca.  sa,  issued  in  the  second  action,  and  the  Court  held  v. 

that  regular.     But,  in  this  case,  the  question  is,  whether 
he  can  be  charged  in  execution  when  he  is  supersedeable 
after  judgment.     The  distinction  taken  by  Mr.  Tidd  is, 
that  where  he  is  entitled  to  the  supersedeas  before  judg- 
ment, that  does  not  take  away  the  plaintiff's  right  to  charge 
him  in  execution ;  but,  if  entitled  to  a  supersedeas  after 
judgment^  by  reason  of  not  being  charged  in  execution, 
the  only  way  is,  by  suing  out  a  new  writ  in  an  action,  and 
then  by  suing  out  a  capias  ad  satisfaciendum :  there  must 
be  that  intermediate  step.     Line  v.  Lowe  (a)  is  cited  as 
an  authority  on  that  point;  therefore,  if  the  defendant  is 
entitled  to  be  superseded  for  want  of  being  charged  in 
execution,  the  plaintiff  is  not  at  liberty  to  do  so.     There 
is  no  difference  between  charged  and  chargeable.     Line 
V.  Lowe  was  under  the  consideration  of  the  Court  of  King's 
Bench.     The  defendant  was  there  superseded  for  want  of 
being  charged  in  execution;    Wigley  referred  to  several 
authorities,  and  the  Court  took  time  to  consider,  and  held, 
that  the  defendant  having  been  superseded  for  want  of 
being  charged  in  execution  in  due  time  after  judgment,  he 
could  not  afterwards  be  taken  in  execution  upon  the  same 
judgment.     It  is  with  great  reluctance  we  have  come  to 
this  conclusion^  for  we  think  it  was  a  gross  fraud  on  the 
part  of  the  attorney  and  the  defendant ;  but,  looking  at  the 
rule,  we  think  the  defendant  is  entitled  to  be  discharged. 

Rule  absolute  (6). 

(a)  7  Kast,  330.  persedeable,  although  not  super- 

\b)  The  rule  of  H.  T.  2  W.  4,  seded,  shall  be  forthwith  discharg- 

8.  88,  expressly  directs,  that  all  ed  out  of  the   King's  Bench  or 

prisoners  who  have  been  in  the  Fleet  prison,  as  to  all  such  actions 

custody  of  the  Marshal  or  Warden,  in  which  they  are  supersedeable. 
for  one  month  after  they  are  su- 
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1833.  Ward  v.  Bell 

Where  several  X  HIS  was  an  action  on  an  award.     There  were  seven 

are*in8crted^n  special  counts  besides  the  common  ones.     At  the  trial  be- 

the  same  agree-  f^^Q  Vaughan^  B.,  the  plaintiff  having  proved  his  case,  it 

tiff  is  entitled  to  was  objected  on  behalf  of  the  defendant,  that  the  plaintiff, 

a  verdict  on  one    •       •  i  i        i  ^.^i    ^  ,  ^^   ^ 

count  only,  and  navmg  proved  one  award  only,  was  entitled  to  a  verdict  on 
Sat*a)«rat***A  ^"®  count  only.  The  learned  Judge  considering  all  the 
bill  of  exceptions  counts  but  one  in  the  nature  of  safety  valves,  to  be  used 
Judge  we're  to  Only  if  occasion  should  require,  gave  the  plaintiff  the  choice 
tiluTcounts  were  ®^  counts,  but  only  allowed  a  verdict  to  be  taken  on  one. 
P">^«^:  p^^    The  Master  in  taxing  costs  on  the  postea  allowed  the  costs 

of  a  rule  for  re-  ^  ^ 

viewing  a  taza-    of  all  the  COUntS, 
tion  are  not 
given  where  the 

Se  ft^Mter''*'*^        W^f^A/iwan  now  moved  for  a  rule  to  review  the  Master's 

taxation  as  to  the  costs  of  the  special  counts,  and  contend- 
ed, that  the  plaintiff  could  only  claim  the  costs  of  one  count, 
as  there  was  but  one  award,  and  one  cause  of  action;  and 
that  though  the  plaintiff  might  be  right  in  purchasing 
safety  by  the  help  of  so  many  counts,  between  which  there 
was  but  a  very  slight  difference,  he  was  not  entitled  to  do 
so  at  the  defendant's  expense. 

The  Court  granted  a  rule  nisi. 

F.  Pollock  and  Starkie  shewed  cause. — The  plaintiff 
having  obtained  a  verdict  for  540/.,  the  question  is,  on  what 


TRINITY  TERM,  3  WILL.  IV.  77 

counts  he  has  a  right  to  enter  it.  It  is  true,  there  was  but  1833. 
one  award,  but  the  learned  Judge  thought  the  plaintiff 
was  entitled  to  a  verdict  on  all  the  counts.  Some  of  the 
special  counts  were  added  by  leave  of  the  Court,  which 
shewed  they  thought  those  counts  were  not  unnecessary. 
The  counts  in  fact  were  all  proper. 

Bayley,  B. — Suppose,  at  the  conclusion  of  the  trial, 
you  had  claimed  a  verdict  on  all  the  counts,  and  a  bill  of 
exceptions  had  been  tendered,  only  one  cause  of  aclion 
having  been  proved  ? 

Lord  Lynduurst,  C.  B. — How  can  it  be  said  that  all 
the  counts  were  proved,  when  there  was  but  one  award? 

F.  Pollock. — There  is  a  reported  case  before  Lord  W^yii- 
ford,  where  the  action  was  brought  on  five  bills  of  ex- 
change, and  there  were  fifteen  counts,  and  I  objected  to  a 
verdict  on  more  than  five;  but  the  learned  Judge  thought 
the  verdict  might  be  on  all  the  counts.  I  certainly  did  not 
tender  a  bill  of  exceptions. 

Lord  Lyndhurst,  C.  B.— It  has  been  held  in  this 
Court,  that  where  there  is  only  one  agreement,  the  verdict 
can  be  on  one  count  only. 

F.  Pollock. — At  all  events,  the  costs  of  this  application 
cannot  be  claimed;  it  is  not  surmised  that  any  of  the  counts 
are  carelessly  or  improperly  put  in,  and  some  of  them  were 
added  under  the  sanction  of  a  Judge. 

Lord  Lyndhurst,  C.  B. — The  rule  will  be  absolute, 
without  costs. 

Rule  absolute,  without  costs. 
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1633. 

Archbishop  of  Canterbury  r.  Robertson. 
Where  a  special  A  VERDICT  was  taken  in  this  action,  subject  to  a  special 

case  18  reierved,  . 

the  Court  can-    case,  which  was  afterwards  argued  in  this  Court,  and  the 

not  turn  the         /-i         .  .    j 

special  case  into  ^o^rt  gave  judgment  upon  it 

a  special  ver- 
dict, unless  there 

is  a  power  ex-        The  Solicitor  General  now  moved  that  the  special  case 

pressly  reserved       .    t^     •  ,  .  .  ,  ,. 

for  that  purpose,  uugnt  9D  tumcd  into  a  Special  verdict. 

Bayley,  B. — Is  there  such  a  power  reserved  ? 

The  Solicitor  General. — No  power  is  expressly  reserv- 
ed, but  I  submit  that  the  Court  has  of  itself  the  power 
to  make  such  an  order.  I  cannot  recollect  any  case  upon 
the  point.  The  Court,  most  clearly,  might,  in  the  first  in- 
stance, have  said,  either  you  must  agree  to  a  special  ver- 
dict, or  we  will  grant  a  eenire  de  novo*  It  is  very  neces- 
sary that  the  Court  should  interfere  in  this  case,  as  it  is 
(Hie  of  great  difiiculty  and  importance,  and  on  which  the 
Court  seemed  to  entertain  great  doubts.  I  therefore  hope 
that  the  Court  will  either  grant  this  application,  or  allow 
a  new  trial,  or  a  bill  of  exceptions. 

Bayley,  B. — I  apprehend  the  Court  has  no  power  to 
do  so.  Where  a  special  case  is  reserved,  and  there  is  no 
reservation  that  the  case  may  be  turned  into  a  special  ver- 
dict, the  Court  cannot  do  so.  A  new  trial  would  be 
against  the  justice  of  the  case.  In  my  own  experience,  I 
do  not  recollect  a  single  instance  of  such  an  application. 

Motion  refused. 
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1833. 

Morris  v.  Coles. 

WW  IGHTMAN  obtained  a  rule  nisi  to  set  aside  the  ser-  Upon  amotion 
vice  of  the  writ  of  summons  issued  against  the  defendant,  service  of  asum- 
and  to  stay  proceedings,  on  the  ground  of  the  defendant's  "^^^^xylH^ 
not  having  been  personally  served.     A  personal  service  defendant  and 

-  ••11^"  witnesses 

bad  been  sworn  to,  but  the  defendant  now  positively  de-  may  swear  to 
nied  it,  or  that  he  had  ever  seen  the  person  who  pretend-  pcSonaUerrice; 
ed  to  have  served  the  process:  other  persons,  who  swore  ?[f^o„^\"^*^j^e 
to  being  present  at  the  time  the  service  was  sworn  to  have  affidavits  on  the 
been  made,  deposed,  that  the  defendant  was  intoxicated  therthere'wssa 
at  tbe  time,  and  that  the  person  who  swore  to  the  service  o™t^'hVcoirt 
threw  something  down  on  the  ground,  and  on  being  asked  will  not  inter- 
what  it  was,  said  it  was  a  ticket  for  soup  from  Morris  and 
Coles.     An  alibi  was  sworn  to  by  six  persons. 

FoUett  shewed  cause,  and  produced  affidavits  from  an 
equal  number  of  persons,  who  deposed  to  facts  tending 
strongly  to  shew  that  the  defendant  must  have  been  per- 
sonally served,  or  that  a  knowledge  of  the  service  must 
have  come  to  him. 

Wightman  insisted,  that,  after  the  positive  affidavits  he 
had  produced,  it  was  impossible  to  say  that  the  defendant 
bad  been  personally  served  in  the  way  deposed  to. 

Lord  Lyndhurst,  C.  B. — How  can  we  enter  into  a  con- 
troversy upon  these  facts  ?  In  making  a  motion  of  this  sort, 
the  rule  is,  you  must  rely  on  the  strength  of  your  own 
case :  it  is  impossible  to  say,  on  these  affidavits,  whether 
you  were  served  or  not.  The  rule  must  therefore  be 
discharged. 

Rule  discharged,  with  costs. 
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An  attorney, 
who  18  party  to 
a  suit,  is  not  en- 
titled to  charge 
a  guinea  a  day 
for  attending 
the  trial,  though 
he  acts  as  his 
own  attorney, 
unless  it  ap- 
pears that  it 
was  necessary 
he  should  at- 
tend in  person. 


Leaver  v.  Whalley. 

X  HIS  was  an  action  for  the  amount  of  a  stationer's  bill. 
The  plaintiff  lived  in  Middlesex^  where  the  venue  was 
laid.  The  defendant  was  an  attorney  at  Stafford,  and  act- 
ed as  his  own  attorney  in  the  cause^  though  he  employed 
an  agent  in  London;  and  when  the  cause  was  coming  on 
for  trials  he  came  to  London,  with  a  witness,  and  obtained 
a  verdict  The  M aster^  on  the  taxation  of  costs,  only  aU 
lowed  to  the  defendant  the  common  expenses  of  a  wit* 
ness,  and  of  travelling  to  London  and  back. 


Miller  now  moved^  that  the  Master  should  review  the 
taxation,  contending  that  the  defendant,  being  an  attorney, 
and  acting  as  such  in  the  cause,  was  entitled  to  the  allow- 
ance usually  made  to  a  professional  person,  of  a  guinea  a 
day;  that  if  he  had  employed  an  attorney,  instead  of  de- 
fending in  person,  that  attorney  would  have  been  entitled 
to  the  usual  charge  for  attendance,  and  that  the  defendant 
was  not  the  less  entitled  to  it,  because  he  was  acting  as  his 
own  attorney. 


Per  Curiam, — The  attorney  is  here  a  party  to  the  suit; 
and  unless  it  appears  that  there  was  a  necessity  for  his  at- 
tending in  person,  but  which  does  not  appear,  we  should 
be  doing  what  is  contrary  to  usage,  if  we  were  to  grant 
this  application. 

Rule  refused. 
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WftBB  r.  Lawr«ncb« 
3JLAN9EL  had  obtained  a  rule  rdsi^  for  discharging  the  A  variance  ia 

the  name  of  a 

defendant  out  of  custody,  and  for  setting  aside  the  writ  of  defendant  in  a 
capias,  with  costs  for  irregularity.     He  moved  upon  four  )2S  J^®  "  " 
objections — First,    that  the  defendant's  name  was  mis-  ^Jth  the  real 

**  name,  w  not 

spelt — secandly,  that  there   was  no  aflSdavit  of  debt —  'material. 
tkirdty,  that  the  writ  did  not  give  a  sufficient  descrip-  tion  of  a^efen- 
tionofthe  defendant— and /o«rM/y,  that  the  indorsement  ^*aVo/j^ 
on  the  writ  ought  to  have  had  a  date  to  it  ^^^^«^>  i°  ^« 

county  ofSur- 
rey,  without  the 

O-owcfer  shewed  cause. — The  variance  in  the  defendant's  hoS^r**Mri!h, 

name  is,  that  the  last  syllable  is  spelt  "  ranee,""  instead  i;^!'^^**"^^^' ' 

of"  rence:^  but  the  name  being  idem  sonans,  the  variance  dent 

ia  not  material — Secondly,  it  is  sworn  positively  by  us,  that  ment  on  the 

there  ia  an  affidavit  of  debt— Thirdly,  as  to  the  descrip-  ^^j^^,  "^ 

tion  of  the  defendant  in  the  writ:  the  words  of  the  writ  "bail for 4«/. 

and  upwardSf** 

are,  "  take  E.  L.  of  Kent  Street,  in  the  county  of  Surrey ^    though  uncer- 
and  it  is  contended,  that  it  should  have  been  "  of  No.  84,  .^ce  t^e^aiT'' 
Kent  Street,  in  the  parish  of  St.Gearge  the  Martyr,  in  the  JJ»^«  *>Jj^  ^ 
county  of  Surrey/"  but  there  is  nothing  in  the  form  No.  4j  w.  4,  s.  lo. 
given  by  the  act  (a),  which  shews,  that  such  particularity 
is  required;  it  is  merely   "  C  2).  of  * ,"  the  de- 
scription here  was  sufficient  to  enable  the  officer  to  find 
the  defendant,  and  that  is  all  that  can  be  required.    In 
the  case  oi  Smi^Ks  bail  (6), ''  Chigwell  Road'"  was  held  a 
sufficient  description,  without  any  street.    The  last  objec- 
tion is  equally  without  foundation,  as  we  have  followed  the 
&m  given  by  the  act.    In  the  writ,  there  is  the  usual  in- 
dorsement, **  This  writ  was  issued  by  £.  M.,  of  &c.,''  and 
underneath,  **  Pail  by  affidavit  for  40/.  and  upwards.*' 
No  date  is  necessary. 

(a)  2  Will.  4,  c.  39,  Schedule,  No.  4.        (h)  Ante,  Vol  1,  p.  499. 

VOL.  11.  G  D.  P.  C. 
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1833;  Mansely  in  support  of  the  rule,  did  not  insist  on  the 

"wbbb^      ^^^^  point;  and  contended,  that  it  did  not  sufficiently  ap- 

V  pear,  that  there  was  an  affidavit  of  debt,  for  it  was  posi- 

Lawrekce 

tively  sworny  that  diligent  search  had  been  made  for  the 
affidavit,  but  none  could  be  found.  At  all  events,  the 
other  objections  are  fatal.  In  the  form  of  summons  given 
by  the  act,  the  place  and  county  are  stated;  and  if  they 
.  are  necessary  and  proper  in  the  summons,  they  are  more 
so  in  the  capias  ;  the  blank  left  in  the  form  of  the  writ  of 
capias  should  be  filled  up  in  conformity  with  the  writ  of 
summons.  The  identical  residence  should  be  inserted: 
'*  Kent  Streetf  in  the  Borough  of  Souihtoarkt^*  might  per- 
haps have  sufficed.  The  date  ought  also  to  have  been 
put  to  the  indorsement^  and  in  practice  it  usually  is  so; 
but  the  indorsement  is  defective  in  another  respect:  **  bail 
for  4f)L  and  upwards"  is  uncertain ;  and  if  the  affidavit  of 
debt  is  in  that  form,  it  would  be  clearly  bad  for  uncertain- 
ty:  it  is  therefore  bad,  as  a  direction  to  the  officer;  for  the 
defendant  may  be  arrested  for  an  indefinite  sum. 

Crowder. — The  words  in  the  form  are  "  bail  for  — — 


by  affidavit."  The  indorsement  on  the  writ  is  **  bail  for 
40/.  and  upwards,  by  affidavit.'*  There  is  every  thing 
therefore  that  the  act  requires. 

« 

Lord  Lyndhurst,  C.  B. — The  second  objection  is  suf- 
ficiently answered.  The  objection,  that  the  description 
of  the  residence  must  be  given,  cannot  be  sustained ;  here 
there  is  a  place  and  county  given.  The  act  does  not  re- 
quire the  number  of  the  house  to  be  given;  I  think  it  is  a 
EOifficient  description  within  the  act.  *  With  respect  to  the 
indorsement,  the  form  is  given  in  the  schedule  to  the  act 
No.  4;  *^  40/.  and  upwards,"  is  certainly  an  indefinite  sum; 
but  as  the  Court  would  not  compel  bail  to  be  given  for 
more  than  40/.  (a),  I  think  there  was  a  sufficient  compli- 
ance with  the  act. 

(a)  1  Reg.  Gen.  H.T.  2  W.  4,  s.  10. 
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Vauohan,  B.— I  think  the  parish  was  not  necessary  to  1833. 

be  stated.     The  indorsement  was  intended  as  a  summary  ^^^^ 

of  the  affidavit  of  debt.  v- 

^    ,     -.     -            ,      .  •          .  Lawrence. 

Rule  discharged  with  costs. 


WiLsojr  V.  Tucker. 

X  HE  time  for  pleading  in  this  action  having  expired^  where  a  defen- 
the  defendant,  on  the  evening  before  the  last  day  but  b^re^oieend 
one   of   the  term,   demurred  generally    to  the    declar-  of  a  term,  de- 

'  o  J  ^      mxLn  to  a  de- 

atton.      The    declaration  had  been   delivered   early  in  ciaration^forthe 
the  term.     The  Court,  under  these  circumstances,  upon  jng  time,  the 
the  application  of  Butt,  for  the  plaintiff,  granted  a  conci-  fh?demul?e^^^^^ 
Hum,   and  ordered  it  to  be  argued  at  the  rising  of  the  ^e  set  down  for 

.      .  .  argunaent  on  the 

Court  on  the  next  day.  It  was  suggested,  that  the  de-  last  day  of  the 
murrer  was  merely  for  delay,  as  there  was  no  pretence  for  ddbndant  wm 
the  it;  books  were  delivered  to  the  Judges.  tol^ihdraw  uic 

demurrer  and 
j-%      f  i«-i<*i  .1  plead  the  gene- 

'    Cawltngt  on  the  last  day  of  the  term,  without  attempt-  rai  issue. 
ing  to  support  the  demurrer,  applied  for  leave  to  withdraw 
it,  and  plead  the  general  issue. 

« 

The  Court,  however,  refused  to  allow  this  to  be  done; 
and  said,  that  no  indulgence  could  be  granted  in  such  a 
case;  and  they  gave — 

Judgment  for  the  plaintiff  (a). 

« 

'  (a)  In  Williams  ▼.  Otoen,  where  of  Richards f  for  the  plaintiff,  f^rant- 

the  defendant  pleaded  nil  debet  to  ed  a  concilium  for  argament  on 

debt  on  bond,  and  the  plaintiff  de-  the  following  day.    T.  T.  1833. 
innrred,  the  Court,  on  the  motion 
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MOLYNEUX  9.  BrOWN^ . 

Whereapri-      Ju^RLE  shewed  cause  against  a  rule  obtained  by  Mann 

■oner  psti"  »#••■• 

tioned  the  In-  sel^  for  discharging  the  defendant  out  of  custody,  on  en- 
b«*Sschwged.***  tering  a  common  appearance,  for  not  having  been  declar- 
but  took  no  fur-  gj  against  in  due  time.     The  defendant  was  arrested,  on 

tber  steps,  either     ,  -, 

by  filing  bis       the  27th  of  September ^  on  an  (Mas  special  eaptas^  retum- 

iburteen  days,     ^^^  ^Xk  the  Snd  of  Nopember^    He  was  copipnitted  on  No- 

Z  tbe  pia?n«^  vmber  8rd,  in  this  action.    In  December,  he  filed  his  peti- 

and  the  plaintiff  tion,  to  be  discharged  under  the  iqsoWen^  act.     The  act 

against  him       of  7  Geo.  4>  c.  57,  s.  15,  makes  the  filing  a  petition  have; 

termsl-^tfM,    ^^^  effect  of  rendering  the  defendant  unsupersedeable. 

***dd**d^"be°*  Notice  was  not  given  to  the  plaintiff,  but  the  plaintiflT 

discharged  out    koeif  of  it*    The  defendant  did  not  file  his  schedule  with^ 

^™    ^'        in  fourteen  days ;  and  it  is  contended,  that  the  petition 

fell  to  the  ground;  but  the  Court  has  n  discretion,  and  b^ 

given  leave  to  file  a  schedule  after  ten  month^t    There  \^ 

no  provision  in  the  act  making  it  null  and  void ;  but  the 

40tb  section  gives  povrer  to  the  Court,  to  allow  \%  to  be 

filed  within  such  further  time  after  the  fortnight  as  the 

Court  shall  think  reasonable,  and  the  11th  section  iilsq 

gives  power  to  dismiss  the  petitidn ;  but  it  has  not  been 

^smissed,  and,  thereforej  it  is  now  aetually  available.  This 

is  ui^der  the  old  process.    We  had  ^1  Miehaflw^  an4 

Hilary  Terms  to  declare  in:  now  the  plaintiff  has  till  the 

end  of  the  next  term. 

Mansel—The  main  point  is,  whether  the  party,  having 
filed  his  petition  before  the  end  of  the  siecond  term,  is 
prevented  from  taking  advantage  of  the  plaintiff's  not  de- 
claring against  him  in  two  terms*  The  n^le  of  Court,  Eqs^ 
ter  Term,  3  Geo.  4,  provides,  that,  after  notice  given  by 
prisoners  of  their  intention  to  apply  for  their  discharge 
under  the  insolvent  act,  no  prisoner  shall  be  supersedea- 
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ble,  or  discharged  out  of  custody  at  the  suit  of  such  plain-         1833. 
tiff,  from  the  time  of  such  notice  given/*    But  this  rule     -!^ 
only   applied  where   notice  was  given  to  the  plaintiff.  v. 

The  words  of  the  act  (a)  are, ''  such  prisoner  shattf  within 
fourteen  days,  file  a  schedule.*'  The  4Snd  section  pro- 
vides, that  notice  shall  be  given  to  each  of  the  creditol'0 
of  the  filing  of  the  petition  and  schedule.  Unless  the 
.Court  makfes  a  special  order,  the  petition  is  at  an  end* 
Here  there  was  nothing  but  a  petition  filed,  but  no  notice 
WHS  givenj  and  no  schedule  was  filed ;  the  proceedings  are 
thereby  refldered  inoperative.  He  cited  Qetdiek  v.  Bal^ 
linger  {b).  No  adjudication  can  now  take  place  in  the 
petition. 

Baylby,  B,— The  7  Qeo.  4,  c.  57,  s.  15,  provides,  "  that 
no  prisoner,  who  shall  have  petitioned  the  Court  for  re* 
lief,  shall,  after  the  filing  of  his  petition,  be  discharged  out 
of  eualddy  as  to  any  action  for  any  debt,  With  respect  to 
wbiofa  an  adjndicfation  in  the  matter  of  such  p^etition  carf, 
under  the  provisions  of  the  act|  be  rndde,  by  retoondf  any 
suj^enedeas,  for  wanit  of  the  ^liintiff 's  proceeding  in  sudh 
«4^0n.*'  The  words  of  the  act^  respecting  the  filmg  the 
petition  and  schedule,  ft#e  director jr,  and  I  think  this  ca6e 
cones  within  the  wordd  of  it«  The#e  \h  still  a  vatlid  petition 
en  the  files,  and  the  Court  may  proceed  to  adjudication. 
The  rule  of  Court  of  Easter  Term,  3  Geoi  4,  tiras  before 
the  insolfeirt  act  passed.  The  filing  the  petition  is  evi- 
dence that  he  meant  to  take  advanta^  of  the  att;  ahd  an 
adjudication  might  have  been  mad6  of  the  plaintiff's  debt. 

Rule  discharged  without  costs;  or  the  costs 
to  be  costs  in  the  cause. 

(«)  Sect.  40.  (b)  10  Price,  124. 
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The  Court  will 
not  try,  on  affida- 
vits, whether  the 
return  made  by 
asheriiTtoawrit 
is  false,  even 
though  a  strong 
case  is  made  out 
shewing  fraud 
and  collusion, 
but  the  party 
must  resort  to 
his  remedy  by 
action. 


GouBOT  r.  De  Crouy. 

A.  WRIT  of  capias  having  been  issued  against  the  de- 
fendant, the  sheriff  made  the  following  return :  *'  I  hum- 
bly certify  and  return,  that  the  within-named  Henry 
Count  de  Crouy^  at  the  time  of  the  delivery  of  this  writ  to 
me,  to  wit,  on  the  14th  of  Febrtuiry  last,  and  from  that 
time  until  the  18th  oi  February  \9L&t^  was  not  found  in  my 
bailiwick;  and  that  the  said  Henry  Count deCrouy^  on  the 
said  last-mentioned  day,  and  from  that  time  till  now,  was, 
and  is,  in  the  service  of  Count  Ludolf^  the  Sicilian  Minis- 
ter at  the  British  Court,  as  domestic  servant  to  the  said 
Minister;  and  therefore  I  could  not,  and  cannot  now,  take 
the  said  Henry  Count  de  Crouy,  as  within  I  am  com- 
manded.*' 


Busby  appUed  to  set  aside  this  return,  and  that  the 
sheriff  might  be  directed  to  execute  the  writ,  notwith- 
standing the  defendant's  claim  of  privilege.  He  moved 
this  upon  several  special  affidavits,  which  alleged  the  de- 
fendant to  be  in  trade ;  that  the  plaintiff,  when  he  dealt 
with  him,  had  no  knowledge  of  his  being  privileged ;  that 
the  sheriff's  officer  had  taken  him,  but  let  him  go,  after  a 
struggle.  A  number  of  circumstances  were  stated,  shewing 
fraud  on  the  part  of  the  defendant,  and  inducing  a  belief 
of  collusion  between  him  and  the  officer;  and  the  defen- 
dant had  been  heard  to  say,  that  he  had  been  endeavour- 
ing to  get  attached  to  the  embassy. 

Bayley,  B. — I  think  this  is  a  case  in  which  we  cannot 
interfere.     You  must  resort  to  your  action. 


Rule  refused. 
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Ward  v.  Thomas,  Executor. 

XHIS  was  an  action  of  debt  on  a  bond,  given  by  the  de-  Where  judg- 
fendant's  testator.     The  defendant  pleaded  non  est  f cm-  ed  against  an"" 
ium.    At  the  trial  at  the  last  For*  assizes,  the  plaintiff  "^^"*°'' J?  "'^ 

'  *         ^         action  on  the 

obtained  a  verdict.      An  order  for  immediate  execution  bond  of  his  tes- 
was  given  hy  Alderson,  J,,  before  whom  the  cause  was  cannot  be  issued 
tried.     A^erifacias,  for  the  debt  and  costs,  was  issued  ^^Jj^®  ^'inst 
against  the  goods  of  the  defendant,  who  paid  the  money  the  goods  of  the 

executor,  al- 
Under  protest.  though  he  has 

been  guilty  of  a 
^  ,  ,  ,  .  .  1       deviutavitt  and 

J.  Jervis  having  obtained  a  rule  nisi  for  setting  aside  has  no  goods  of 
the  judgment  and  execution,  and  for  returning  the  money^  hishuids;'but 
on  the  ground  that  the  Ji.  fa.  for  the  debt  should  have  an  action  must 

®    ^  •^     •'  first  be  brought 

issued  against  the  goods  of  the  testator,  and  for  the  dam-  suggesting  a  </e- 
ages  against  the  testator's  goods,  if  there  were  sufficient,  or^ 

if  not,  then  against  the  defendant's  own  goods — 

« 

FFfgA/man  now  shewed  cause. — The  defendant,  by  plead- 
ing non  est  factum  only,  has  admitted  assets,  and  therefore 
we  are  entitled  to  have  execution  against  the  defendant's 
own  goods,  if  there  are  not  sufficient  goods  of  the  testa- 
tor; it  is  sworn  that  the  defendant  has  said^  that  he  had  no 
assets,  and  also  that  he  has  offered  to  pay  the  debt;  it  was 
mercy  therefore  to  the  defendant,  to  issue  execution  against 
him>  instead  of  proceeding  by  the  circuitous  and  expensive 
course  of  an  action  on  the  judgment. 

Per  Curiam. — The  regular  course  would  have  been,  to 
have  had  judgment  for  the  debt  and  costs  to  be  levied  of 
the  goods  of  the  testator  in  the  hands  of  the  defendant; 
and  if  there  were  not  sufficient,  then  the  costs  to  be  levied 
of  the  defendant's  own  goods.  Before  the  defendant  could 
be  liable  for  the  debt  de  bonis  propriis,  there  must  be  an 
action  suggesting  a' devastavit ;  and  the  pleading  a  false 
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plea  would  be  evidence  of  it;  but  the  judgmentj  as  it  is 
now,  is  erroneous,  and  would  be  reversed  on  error ;  and 
the  defendant  would  be  restored  to  every  thing  be  has 
lost.   The  rule  must  therefore  be  made  absolute. 

Rule  absolute  with  costs,  and  no  action  to  be 
brought. 


It  is  too  late  t» 
dcliTer  paper 
books  on  Sa» 
turdaiy  erening, 
for  an  argu- 
ment on  Afon- 
dtn^  morning. 


Darkea  v.  Darker. 

X  HIS  was  a  case  in  the  special  paper.  Jervia  was  pro- 
ceeding to  argue  it,  when  the  Lord  Chief  Baron  said,  that 
paper  books  had  not  been  delivered  in  proper  time. 
They  were  not  delivered  till  late  on  Saturday;  and  that, 
he  said,  was  too  late  for  an  argument  on  the  next  Monday 
morning.  The  Lord  Chief  Baron  observed,  that  the  rule 
respecting  the  delivery  of  paper  books  was  one  of  great 
convenience  and  importance,  and  must  be  strictly  enforced. 
The  case  would  not  therefore  be  heard. 


The  case  was  struck  out  and  ordered  to  be  put 
in  the  next  paper. 


upon  a  motion 
for  an  attach- 
ment for  non- 
payment of  mo- 
ney, the  Court 
reftised  to  allow 
cause  to  be 
shewn  at  cham- 
bers, though  it 
wns  at  the  end 
of  the  term. 


Fall  t?.  Fall, 

JSUTT  applied  for  a  rule  nisi^  for  an  attachment  for  non* 
payment  of  costs,  pursuant  to  an  award;  and  being  near 
the  end  of  the  term,  he  wished  that  cause  might  be  order- 
ed to  be  shewn  at  chambers,  but 

Baylev,  B.,  said,  it  was  very  unusual  to  do  so;  and  re-* 
fused  to  make  it  part  of  the  rule* 

Rule 
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1633. 

Doe  d  Williams  r.  Roe. 

ILnOWLES  iiioTed  for  judgment  against  the  casual  sendee  of  de- 
ejector.    The  service  was  stated  to  be  on  the  wife,  with-  ejertment'u  not 
out  stating  it  to  have  been  "  on  the  premises,"  or  that  "J^f^'^j** 
she  lived  with  her  husband.  *»  ^^^  to  have 

been  on  the 
premises,  or 

Batlby,  B.-That  will  not  do.  £j^^rh.r 

huiband. 

Knawks. — Perhaps  the  Court  will  allow  cause  to  be 
shewn  at  chambers,  or  that  the  rule  may  be  drawn  up  con-» 
ditionally. 

Baylby,  B. — We  cannot  allow  that* 

Rule  refused. 


Neal  v.  Richardson. 

X  HIS  was  an  action  on  the  case  for  slander.    The  de-  a  plea  havto^ 
fendaAt  pleaded  the  general  issue.      The  plaintiff  de-  ttrbccaufle'u 
murred  specially,  and  alleged  for  cause,  that  the  plea  was  j^^^^]833' 

intitled  of  April,  1 882,  instead  of  1 833.  the  Court  order- 

ed the  demurrer 


KeUy  now  moved  that  the  demurrer  might  be  set  aside, 
and  that  the  plaintiff's  attorney  should  pay  the  costs.  He 
produced  an  affidavit  of  three  persons,  one  of  whom  drew 
the  plea  and  another  copied  it,  that  they  believed  it  was 
correctly  dated  1833.  A  summons  had  been  taken  out  to 
amend  the  plea  on  payment  of  costs.  The  summons  was 
attended  before  Gumey,  B.,  when  the  defendant's  attor- 
ney asked  to  see  the  plea;  but  the  learned  Judge  said  it 
was  unnecessary,  as  he  hoped  no  one  would  dare  to  demur 
under  these  circumstances.    An  application  was  afterwards 


to  be  let  aside 
with  ooiti. 
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1833. 


Neal 
Richardson. 


made  for  an  inspection  of  the  plea,  but  it  was  refused  to 
be  shewn,  except  before  the  Master;  it  was  then  alleged 
to  have  been  mislaid.  The  defendant's  attorney  swore,  he 
believed  the  plea  had  been  altered.  It  was  also  objectedt 
that  the  name  put  to  the  plea  was  believed  to  be  fictitious, 
as  no  such  person  could  be  found.  The  Court  granted  a 
rule  nisi  for  setting  aside  the  demurrer^  and  that  the  plain- 
titty's  attorney  should  attend  with  the  plea,  and  answer  the 
matters  of  the  affidavit. 


Piatt  shewed  cau^e. — He  produced  an  affidavit  of  the 
plaintiff's  attorney,  that  instructions  for  the  demurrer  were 
laid  before  Mr.  CAadwick,  by  whom  the  plea  was  drawn 
and  signed;  that  he  was  admitted  in  1785,  and  lived  at 
Bishop's  Walkf  Bishop* s  Palace ^  Lambeth.  It  was  now 
sworn  that  the  plea  was  lost. 


The  Court  ordered  the  rule  to  be  made  absolute,  with 
costs. 

Rule  absolute^  with  costs  (a).    - 


(a)  See  Marshall  v,  Thomas,  3 
Moore  &  Scott,  98,  and  Anderson 
V.  Thomasy  9  Bing.  678,  where  the 
Court  of  Common  Pleas  held,  that 
it  was  no  ground  of  special  de- 


murrer, but  a  mere  iiregularity, 
that  the  declaration  did  not,  in 
the  commencement,  state  the  na-. 
ture  of  the  action,  or  that  the 
form  of  action  was  mis-stated. 


An  affidavit  of 
debt  for  the 
price  of  goods 
guaranteed  by 
the  defendant, 
without  shew- 
ing on  what 
terms,  or  Uiat 
the  time  for 
payment  hai  ex- 
pired:— Held, 
bad. 


Angus  v.  Robilliard. 

JL  HE  defendant  in  this  case  was  arrestedupon  an  affida- 
vit made  by  the  plaintiff,  as  follows : — *'  That  the  defendant 
is  justly  and  truly  indebted  unto  this  deponent  in  2,000/. 
and  upwards,  of  lawful  money  of  Great  Britain,  for  goods 
consigned  by  thb  deponent  to  the  said  defendant,  and  sold 
by  the  defendant,  on  credit,  to  divers  persons,  which  credit 
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has  expired^  and  payment  of  which  said  goods  was  gua-  IB33. 
ranteed  by  the  defendant  to  the  said  plaintiff;  and  for  mo-  angus 
ney  paid  by  the  plaintiff  to  and  for  the  use  of  the  said  de-  v. 

fendant,  at  his  request;  and  for  money  had  and  received  by 
the  defendant  for  the  use  of  the  plaintiff;  and  also,  for 
money  due  and  owing  from  the  defendant  to  the  plaintiff, 
upon  an  account  stated  between  them/* 

m 

J.  Jertis  moved  to  discharge  the  defendant  out  of  cus- 
tody and  enter  an  exoneretur,  .on  the  ground  of  the  insuf- 
ficiency of  the  aflSdavit.  He  objected  that  it  did  not  suf- 
ficiently appear,  by  the  affidavit,  that  the  defendant  was 
liable  to  be  arrested,  inasmuch  as  the  terms  on  which  the 
defendant  guaranteed  the  payment  of  the  goods  were  not 
stated :  and,  it  did  not  appear,  that  the  credit  on  which  the 
defendant  guaranteed  the  goods  had  expired. 

* 

Whiicambe  shewed  cause,  and  cited  Cape  v.  Joseph  (a), 
where  it  it  was  held,  that  the  defendant,  who  had  guaran- 
teed to  the  plaintiff  the  payment  of  money  for  goods  to  be 
sold  and  delivered  to  a  third  person,  might  be  arrested  for 
die  amount  of  goods  sold  and  delivered  on  the  common  af- 
fidavit. 

» 

The  Court  held  that  the  affidavit  was  not  sufficiently 
certain,  and  made  the  rule  absolute. 

Rule  absolute,  without  costs,  and  no  action* 

m 

(a)  9  PHce,  165. 
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Ex  parte  DtcAA. 
A  MOTION  was  made  by  Erie  respecting  ati  attortiey  of 
this  Court,  which  was  refuaed.     Hfi  moved  upon  affidanta. 

Mantel  now  applied  to  the  Court  that  the  affidavits 
might  be  filed.     Copies  had  been  applied  for  and  refused. 

Gurnet,  B.— Affidarits  ought  always  to  be  filed. 
Every  motion  is  on  reading  the  affidavit 

Batlhy,  B. — There  was  a  time  when  every  aEBdavk  used 
to  be  read  in  Court. 

The  Court  granted  a  rule  mai,  and  the  attorney  was  di- 
rected to  attend  with  the  affidavits.  On  a  subsequent  day 
the  attorney  attended  with  Ibe  affidavits,  and  gave  them  to 
the  officer. 

Baylby,  B. — ^Whenever  affidavits  are  used  in  Coott* 
they  ought  invariably  to  be  filed  and  handed  in  by  tb« 
gentleman  who  moved,  and  not  handed  back  to  the  attolr- 
ney.  Whether  the  Court  grants  a  motion  upon  affidavit, 
or  refuses  it,  if  any  part  of  the  affidavit  la  used,  itoi^ht  to 
be  filed.  The  learned  Baron  said,  that  he  recollected  an 
instance  where  he  bad  moved  upon  affidarits  criminating 
the  other  party,  and  tbe  rule  was  refused, — Garrote,  on 
the  other  ude,  insisted  that  the  affidaviu  should  be  filed. 
—Bayley  objected ;  but  tbe  Court  said  they  must  be  filed. 
The  next  day,  Garrow  applied  to  the  Court  that  the  affi- 
davits might  be  taken  off  the  file;  but  the  Court  refused 
to  allow  it. 
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1853. 

Thompsok  «?•  D10A8  and  Another. 
Jm.  ANSEL  had  obtained  a  rule  for  setting  aside  the  de-  Where  the  writ 

claration  with  rosts  ''**  *"  trespass, 

ciarai^ion  wicn  costs.  ^„j  ^^^  declara- 

tion trespass  on 
the  case,  the 

ChiUon  shewed  cause. — The  objection  is,  that  the  deck-  Court  set  aside 

ration  varies  from  the  process^  but  the  affidavit  does  not  for  irreguSrity. 
point  out  the  irregularity;  if  there  is  any,  it  is  in  the  writ      The  writ  is 

and  not  in  the  declaration.     The  affidavit  states  that  the  mencement  of 

defendant  was  served  with  the  writ  of  summons  hereunto  purposes. 

annexed,  marked  (A).    The  application,  therefore,  is  not  loJf and  imper- 

on  the  jTround  that  the  declaration  has  been  delivered  tinent  matter 

was  introduced 

without  process,  for  the  process  is  stated.  The  declaration  into  an  affidavit 
being  in  trespass,  and  the  ^lAt  in  trespass  on  the  case,  the  ruie^^be  Cour^ 
true  cause  of  action  must  be  taken  to  have  been  disclosed  deprived  the 

;         ^  ^  party  of  the  costs* 

in  the  declaration.     It  is  not  shewn  that  no  writ  has  been  of  the  rule,  to 

issued  to  warrant  the  declaration ;  but  the  affidavit  merely  he  would  have 

states,  that  a  writ  has  been  served,  which  does  not.  agree  ^^"  cntiUed, 
with  the  declaration. 


Bayley,  B. — What  process  is  thereto  warrant  the  de-^ 
claration? 

Chilion. — Before  the  act,  this  declaration  could  not  have 
been  set  aside  for  a  variance. 

Bayley,  B. — The  writ  was  considered  only  as  process. 

Chilian. — Even  by  original,  the  declaration  could  not 
be  set  aside  for  a  variance ;  but  coupling  the  provisions 
of  the  uniformity  act  (a)  with  the  schedule,  it  is  said  the 
writ  must  correspond  with  the  declaration.  In  the  case  of 
Kifig  V.  Skiffingion{b)f  it  was  held,  that  the  writ  must  pre- 

(fl)  2  W.  4,  c.  39.  (b)  1  Dowl.  Prac.  Rep.  686. 
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18da.        serve  the  form  in  the  act;  and  that  it  was  not  suflScient  to 
Thompson     S^^^  ^^^  genus  only,  but  the  species  of  action  must  also  be 
^'  specified .    There  was  a  case  this  term  argued  in  the  King's 

Bench  on  special  demurrer:  the  declaration  was  in  as- 
sumpsit, and  stated,  that  the  defendant  had  been  summon- 
ed to  answer  the  plaintifi^  in  an  action  of  trespass  on  the 
case ;  the  cause  of  demurrer  was,  that,  as  the  process  was 
set  out,  there  was  a  variance  shewn  between  the  process 
and  the  declaration;  but  the  Court  held,  that  a  demurrer 
would  not  lie,  and  that  the  motion  should  be  to  set  aside 
the  proceedings.  The  motion,  here,  should  have  been  to 
set  aside  the  writ. 

Bayley,  B. — The  writ  is  good ;  it  in  itself  complies  with 
the  act,  but  it  does  not  justify  the  form  of  the  declaration. 
A  variance  appears  between  the  writ  and  declaration ;  if 
you  apply  to  set  aside  the  declaration,  the  writ  remains;  if 
you  were  to  move  to  set  aside  the  writ,  the  motion  would 
fail.  It  cannot  be  taken  advantage  of  on  demurrer,  be- 
cause it  is  a  mere  irregularity. 

Chilton, — When  a  party  comes  to  complain  of  an  irre- 
gularity in  the  declaration's  not  agreeing  with  the  process, 
it  ought  to  be  positively  sworn  that  there  is  no  other 
process ;  but  the  writ  is  merely  process,  and  a  variance  will 
not  vitiate. 

Bayley,  B. — It  used  to  be  the  only  process;  but,  since 
the  act,  it  is  the  commencement  of  the  action,  and  must 
correspond  with  the  cause  of  action  stated  in  the  decla- 
ration. 

Chilton, — They  ought  to  be  left  to  their  demurrer.  In 
the  case  of  Hasker  v.  Jarman  (a),  Imoved  to  set  aside  the 

(a)  1  Dowl,  Prac.  Rep.  654. 
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service,  because  it  was  not  dated ;  the  writ  was  irregular^         1833. 
and  the  Court  there  held,  that,  as  the  objection  applied  to      Thompson 
the  writ  as  well  as  the  copy,  I  could  not  move  to  set  aside  v* 

the  service  without  setting  aside  the  writ  also.     Here  the 
writ  and  declaration  are  both  good  upon  the  face  of  them. 

Baylet,  B. — In  that  case,  the  objection  was  to  the  writ 
and  not  the  ser?ice,  for  the  service  was  good  but  the 
writ  was  not.  Under  the  uniformity  of  process  act,  you 
must  state  the  nature  of  the  action,  and  you  must  shew 
that  the  declaration  is  conformable.  The  writ  is  tres- 
pass on  the  case,  but  the  declaration  is  trespass,  the  process 
only  warranting  an  action  of  trespass  on  the  case.  The 
declaration  must  be  set  aside;  and  if  the  plaintiff  can  de« 
clare  properly  under  the  writ,  he  may  do  so. 

The  other  Barons  concurred. 


In  the  course  of  the  argument,  ChiUon  pointed  out  to 
the  Court  that  the  affidavit,  on  which  the  rule  had  been  ob- 
tained, contained  a  great  deal  of  matter  respecting  an  ac- 
tion for  what  was  denominated  a  foul  libel,  brought  against 
Gregory  and  Others,  where  the  plaintiff  recovered .  300/. 
damages,  &c.,  being  quite  irrelevant  to  the  motion  before 
the  Court. 

The  Court  ordered  that  the  affidavits  should  be  referred 
to  the  Master,  who  should  report  respecting  the  unneces- 
sary matter ;  and  the  costs  of  the  rule  were  ordered  to  stand 
over  for  that  purpose. 

The  Master,  on  a  subsequent  day,  reported  to  the  Court, 
that  the  matter  objected  to  appeared  to  him  to  be  irregu- 
lar and  impertinent. 
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1833.  Lord  Ltmdhurst,  C.  B. — It  appears  to  me  to  be  irrele- 

"     '  vant,  impertinenty  and  libellous^  and  the  pule  therefore  will 


V.  be  absolute^  without  costs, 

D1CA8. 


Rule  absolute,  without  costs. 


HoRTON  V.  The  Inhabitants  of  the  Hundred  of  Stamford* 

In  an  action  JUlLD  YARD  shewed  cause  against  a  rule  obtained  by 
fcuOiitanta  of  a'  J^^^Vf  fof  amending  the  proceedings  in  this  action.  This 
piacefordamage  jg  ^^  action  to  rccovor  the  amouut  of  the  danaM  done  at 

done  by  a  mob  ° 

under  the  7&  8  an  election;  it  is  brought  against  the  inhabitants  of  the 
Court  allowed     hundred  of  Stamford,  and  the  amendment  prayed  is,  that 
loU^n^dS*  *®  borough  of  Stamford  may  be  substituted  for  the  hun- 
by  sabstituting    Jred  of  Stamford;  part  of  Stamford  is  in  Lincolnshire^ 
roogh"  for        and  part  in  Northamptonshire,  but  the  borough  is  wholly 
there"beiiig  no    ^  ^^'^  county ;  they  have,  therefore,  commenced  their  ac- 
auch  ^"1^'^^'    tien  against  the  wrong  persons,  and  ou^t  to  commence  de 
commencing  a    novo.    This  is  such  a  Substantial  alteration  as  the  Court 
ing  ezpind.    '  ^as  no  power  to  make,  for  the  act  makes  a  distinction  be- 
tween hundreds  and  places  not  in  hundreds.    It  is  said, 
they  are  out  of  time  to  commence  a  fresh  action,  but 
the  Court  will  not  make  that  a  reason  for  doing  what 
they  would  not  otherwise  have  done.     This  is  a  very  pe- 
nal  act  against  the  inhabitants  of  the  place  where  the  da- 
mage is  said  to  have  been  committed ;  but,  in  order  to 
bring  the  case  within  the  act,  the  damage  must  have  been 
done  feloniously,  and  the  offence  must  be  capital.    A  simi- 
lar attempt  was  made  at  the  last  Spring  Assizes,  and  Pat- 
teson,  J.,  before  whom  the  cause  was  tried,  nonsuited  the 
plaintiff,  because  there  was  nothing  to  shew  it  to  be  a  fe- 
lony.   The  Court  has  no  power  to  order  an  amendment 
in  an  action  against  a  hundred,  by  substituting  a  borough 
for  the  hundred.    There  is  none  at  common  law,  for  for- 
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merly  the  proceeding  must  have  been  by  original^  and  the         lBd3. 
process  by  capias  is  of  the  same  nature;  and  there  is  no-       horton 
thine  to  amend  bv     It  is  not  a  misprision  of  the  clerki  v. 

_  .  ,     1  .  rnt  •         •  1.     i_         Inhabitants  of 

but  a  substantial  alteration.     The  question  is^  whether  the  Hundred  of 
any  plea  of  misnomer  could  have  been  pleaded.  Stamford. 

Batley,  B. — ^That  perhaps  would  have  been  a  fatal 
objection. 

Hildgard. — In  the  case  of  The  Mayor  and  Burgesses  of 
Lytme  Regis  (a)^  where  the  letters  patent  granted  to  a  cor- 
poration had  the  words  **  per  idem  nomen  et  non  per  aliud^* 
it  was  held,  that  it  was  not  necessary,  in  setting  out  the 
name,  that  it  should  be  idem  syUdUs  seu  verbis,  but  it  was 
dent  if  it  was  idem  re  et  senstL 

Bayley,  B. — This  is  idem  re  el  seneu.  You  are  the  in- 
habitants of  a  district  of  Stamford, 

Hildyard. — ^As  fhe  inhabitants  lie  hi  two  counties,  there 
is  no  remedy  against  them. 

Bayley,  B. — We  ought  not  to  stop  the  cause  in  limine, 
and  prevent  them  from  trying  that  important  question. 

HUdyard* — The  application  also  comes  too  late;  for. 
Easier  Term  has  been  aUowed  to  go  by  without  applying; 
and  the  Court  will  not  be  disposed  to  favour  the  plaintilS* 
in  a  case  of  this  nature^  where  there  must  have  been  gross 
negligence  in  not  ascertaining  the  limits  of  the  borough. 

KeUy  in  support  of  the  rule. — This  is  an  application  to 
the  indulgence  of  the  Court;  but  they  have  clearly  the 
power  to  make  the  alteration,  for  alterations  of  a  more 

(fl)  10  Coke,  124  a. 
VOU  II.  H  D.  P.  C. 
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l8Sd.         substantial  nature  have  been  made:  an  application  was 

HoRTON       granted  the  day  before  the  trial  to  strike  out  the  names  of 

,  .  .  f*       .    two  defendants ;  and .  in  a  late  case  of  Baker  v.  Neaver  (a\ 

Inhabitants  of        ,  ,  '  _      ,  .  /.     ,       / 

the  Hundred  of  where  an  action  was  brought  by  two  assignees  of  a  bank- 
roRD.      fypi;^  (iiQ  proceedings  were  amended,  by  adding  the  name 
of  a  third.     [He  was  then  stopped  by  the  Court.] 

Bayley,  B. — This  application  ought  to  be  granted. 
This  action  appears  to  be  brought  ^against'^the  inha- 
bitants of  the  hundred  o( Stamford;  but,  in  substance,  it  is 
against  the  inhabitants  of  Stamford.  The  remedy  is  given 
to  the  plaintiff  by  act  of  parliament  (6).  The  plaintiff  has 
called  it  a  hundred ;  he  now  finds  it  to  be  a  borough ;  the 
act  saySi  the  borough  shall  be  liable,  where  not  parcel  of 
any  hundred :  the  plaintiff  has  made  a  mistake  in  the  de- 
scription of  the  district.  The  application  is  to  prevent  the 
cause  going  off  otherwise  than  on  the  merits,  and  it  would 
be  gross  injustice  not  to  allow  it:  and  here  they  would  be 
too  late  to  commence  another  action.  Amendments  are  al- 
lowed in  penal  actions.  In  some  cases,  where  the  mis- 
nomer has  been  pleaded,  applications  to  amend  have  been 
entertained.  If  this  had  been  by  original,  though  the 
Court  could  not  have  altered  the  original  writ,  they  could 
the  capias,  and  the  Master  of  the  Rolls  would  have  altered 
the  writ.  In  Carr  v.  Shaw  (c),  the  Christian  name  was  al- 
tered, and  there  was  nothing  to  amend  by ;  there,  one  de- 
fendant was  arrested,  and  the  other  was  outlawed,  and  then 
it  was  found  that  the  one  outlawed  was  sued  by  a  wrong 
Christian  name:  a  motion  was  made  to  amend  the  special 
capias,  and  the  Court  allowed  it.  Here,  there  is  no  such 
hundred  as  Stanford,  and  they  want  to  alter  it  to  the  bo- 
rough.    I  think  they  ought  to  be  allowed  to  do  so. 

Vaughan,  B. — The  act  (section  12)  says,  it  is  expedient 
to  provide  for  all  cases,  as  well  where  the  damage  is  done 

(a)  1  DowL  Prac.  Rep.  61.      (6)  7  &  8  G.  4,  c.  31.     (c)  7  T.  R.  299. 
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in  hundreds  and  in  counties  of  cities  and  towns,  as  when         1833. 
it  is  done  in  liberties,  franchises,  cities,  towns,  and  places       „ 
not  being  part  of  any  hundred.     It  was  the  object  of  the  v. 

Inhabitants  of 

act  to  give  relief  wherever  the  damage  was  done.     Though  the  Hundred  of 
the  act  is  highly  penal  in  one  respect,  it  is  highly  reme-       tampord. 
dial  in  another. 

The  other  Barons  concurred. 

Rule  absolute — the  defendants  to  have  a  fort- 
night's time  to  plead,  and  costs. 


Green  v,  Prosser. 

X  HESSIGER  shewed  cause  against  a  rule  which  had  Where  a  person 
been  obtained  by  Plait,  that  service  at  Mr.  MiUer's  apart-  ^Tto  aloM  ^"^ 
ments  might  be  good  service,  and  that  Miller  might  pay  **®*°8  served 
the  costs. — ^This  is  to  procure  an  attachment  where  there  a  rule,  prepara- 
has  not  been  personal  service.     Two  bills  for  business  anlittechment"^ 
done  by  MUler  as  an  attorney  were  taxed  by  the  Master,  ffiJ*"!^^"^*^^ 
and  Mr.  Miller  was  found  to  have  been  overpaid  62/.,  «>«*  to  the  satis- 
which  he  was  requested  to  refund.     The  order  for  taxing  court,  the  Court 
having  been  made  a  rule  of  Court,  an  appointment  was  ^*|h'^pe'J^^| 
made  to  serve  Miller  with  it,  but  he  did  not  attend :  seve-  B^'^ce* 
ral  other  attempts,  it  is  sworn,  have  been  made  to  serve 
him  without  effect ;  and  they  further  swear,  that  they  be- 
lieve he  keeps  out  of  the  way  to  avoid  being  served.     All 
Miller*s  clerks,  however,  now  deny  knowing  any  thing  of 
any  calls  having  been  made  at  Millers  chambers  respect- 
ing the  costs;   and  they  positively  swear  that  no  copy  of 
the  rule  has  ever  been  left,  and  Miller  himself  explains 
his  not  keeping  to  the  appointment,  by  having  been  unwell. 
But  the  Court  has  not  the  power  to  dispense  with  personal 
service.     In  an  anonymous  case  in  Chitti/s  Reports  (a),  it 

(«)  1  Chit.  Rep.  503. 
II  2 
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1833.  was  expressly  decided^  that  the  Court  would  not  grant  a 
rule  to  dispense  with  personal  service  of  the  Master's  aUo' 
caiur  for  costs^  with  a  view  to  an  attachment^  on  an  affida- 
vit that  the  defendant  kept  out  of  the  way  to  avoid  being 
served;  and  Abbott,  C.  J.^  there  says,  "  I  know  of  no  instance 
of  a  similar  application,  and  unless  some  authority  is  cited 
to  support  it,  I  think  we  ought  not  to  grant  this  applica- 
tion.** In  another  case,  the  Court  o(King*s  Bench  refused 
a  rule  for  an  attachment  against  an  attorney  for  not  pay- 
ing money,  where  there  was  no  personal  service,  though  it 
was  sworn  that  the  party  kept  out  of  the  way  to  avoid  ser- 
vice: and  the  Court  there  said,  that,  in  matters  of  attachment, 
personal  service  could  not  be  dispensed  with.  Another  case 
occurred  yesterday  before  Mr.  Justice  Pattesan,  in  the  Bail 
Court;  where  the  learned  judge  said  he  had  searched  for 
precedents  of  such  a  proceeding,  and  had  found  none. 
The  Court  will,  therefore,  not  interfere  in  this  case,  when 
it  is  left  in  doubt  whether  the  party*8  absence  was  not  oc- 
casioned by  accident  or  necessity. 

Plattf  in  support  of  the  rule. — Those  cases  will  not  go- 
vern the  present ;  for,  personal  service  has  been  constantly 
dispensed  with.  There  can  be  no  doubt  that  the  party  keeps 
out  of  the  way  to  avoid  being  served.  It  is  sworn  that  co- 
pies of  the  Judge's  order  and  Mocatur  have  been  served 
upon  him^  though  not  of  the  rule  of  Court;  and  that  he 
has  also  had  an  office  copy  of  this  rule. 

Lord  Lyndhurst,  C.  B. — All  these  cases  depend  upon 
their  own  particular  circumstances.  The  case  in  the 
King's  Bench  went  off  on  another  point.  We  are  all  of 
opinion  that  he  keeps  out  of  the  way ;  but  we  will  consult 
about  granting  this  rule. 

On  a  subsequent  day,  his  Lordship  said  that  nothing 
but  a  very  strong  case,  established  to  the  satisfaction  of 
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the  Court,  could  dispense  with  the  necessity  of  personal      ^833. 
service;  but  they  thought  this  was  such  a  case,  and  that 
the  rule  should  be  made  absolute,  the  attachment  to  lie  in 
the  office  for  a  fortnight. 

Rule  absolute  accordingly. 


Darling  v.  Gurney  and  Another. 

X  HIS  was  an  action  of  scire  fadas,  against  the  two  de«  since  the  new 
fendants,  as  bail  of  one  John  CoUingwood  Tarleton.  cc^^a^ngno 

The  declaration,  of  Easter  Term,  3  Will.  4,  stated  that,  ^^^"4^  ^y 
theretofore,  to  wit,  on  the  13th  of  April,  1333,  the  plain-  murrabieto 
tifi>  a  debtor  of  his  present  Majesty,  came  before  the  Ba-  pitinturcom- 
roDs  of  the  Exchequer,  at  Westminster,  by  G.  K.  his  at-  JJ^^yjf  *^'"* 
tomey,  and  brought  then  and  there  into  Court  his  certain      Where  •  de- 

,  1  i.   1    ■  fendant  demurt 

nil  against  the  defendants,  in  a  plea  of  debt  upon  recog-  to  any  pleading 
nizance,  the  tenor  of  which  said  writ,  followed  in  these  and  fbe  Court' 
words,  that  is  to  say — Middlesex,  to  wit.  Be  it  remembered,  ©▼«"»>««  ^^ 

^  '*  demurrer,  the 

that  a  writ  of  his  present  Majesty,  under  the  seal  of  his  £ar-  defendant  is  at 
chequer,  by  the  consideration  of  the  Barons  here,  issued  toanyofthe^^ 
in  these  words:  WiUiam  the  Fourth,  by  the  grace  of  God.  f^'^'Xct^^' 
&c.^  to  the  sheriff  of  Middlesex,  greeting:  Whereas,  &c.  piaindfl;irihe 

mi       •■      1         •         1  t  .        y.     .  1.1  objection  is  itat- 

The  declaration  then  set  out  the  sctre  facias,  which  stat-  cd  in  the  mar- 
ed  judgment  for  593/.  13«.  8rf.  recovered  by  the  plaintiff  £i^,'S;it'^^' 
against  Tarleton,    the  recognizance  entered  into  by  the  otherwuenot 
defendants,  that  the  original  defendant  had  neither  paid  may  be  altered 
the  damages,  nor  rendered  himself  to  prison;  and  there"  termln'wtdch 
fore,  the  sheriff  was  commanded  to  make  known  to  the  de-  ^^  «^!^i?' 

'  To  debt  on 

fendants  that  they  should  appear  on  a  certain  day ;  the  >  recognizance 
sheriffs  returfi  o(  nihil  was  then  stated^  and  an  aUas  sci.fa.  fendant  having 

pleaded  that  no 
CO,  to,  issued,  to 
which  the  plaindff  replied,  that  a  ca,  ta,  did  issue  directed  to  the  sherifik  of  London,  and  the  defen- 
dant rejoined  that  the  original  action  was  brought  in  Middletex,  and  not  in  London,  which  the 
plaintiff  denied  in  his  surrejoinder,  and  concluded  with  a  ▼eriflcation  by  the  record:— /TeM,  on  spe- 
dal  demiurrer,  that  the  conclusion  was  proper. 
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1833.         against  the  defendants^  with  the  sheriff's  return  of  scire 

Darling     /^^^  *^®  appearance  of  the  defendants,  and  a  prayer  of 

V.  execution  against  them  for  the  damages.     The  defendants 

Gurnet 

pleaded,  that  no  writ  of  capias  ad  satisfaciendum  was  be-" 
fore  the  issuing  of  the  set,  fa.  duly  sued  out  or  prosecut- 
ed against  Tarleion,  and  duly  returned. 

The  plaintiff  replied  a  ca,  sa*  against  Tarleton,  directed 
to  the  sheriffs  of  London,  with  the  sheriff's  return  thereto, 
concluding  with  a  verification  by  the  record. 

The  defendants  rejoined,  that  the  action  against  Tarle^f 
ion  was  brought,  and  the  venue  laid,  in  the  county  of  Mid^ 
dlesex,  and  not  in  the  city  of  London,  into  which  the  ca^ 
pias  ad  satisfaciendum  against  Tarleton  was  issued  and 
directed. 

The  surrejoinder  by  the  plaintiffs  stated  **  that  the  action 
by  the  said  plaintiff  against  the  said  John  CoUingwood  Tar- 
leton, in  which  the  said  judgment  was  so  recovered  as 
aforesaid,  was  brought,  and  the  venue  therein  was  laid,  in 
the  City  of  London,  into  which  the  said  writ  of  capias  ad 
satisfaciendum  in  the  said  rejoinder  mentioned  issued. 
And  this  the  said  plaintiff  is  ready  to  verify  by  the  record 
of  Michaelmas  Term,  in  the  third  year  of  the  reign  of  our 
said  lard  the  King,  in  the  SSrd  Rollf  and  he  prays  that 
the  said  term  and  roll  aforesaid  may  be  inspected  and 
seen  by  the  Court  here;  and  because  the  said  Court  are 
not  yet  advised  what  judgment  to  give,  of  and  upon  the 
premises ;  a  day  is  therefore  given  to  the  parties  aforesaid, 
before  the  Barons  of  his  Majesty's  Exchequer,  to  wit,  un- 
til ,  to  hear  the  judgment  of 
the  same  Court  thereupon,  for  that  the  said  Court  of  the 
Barons  of  his  Majesty's  said  Exchequer  now  here,  are  not 
yet  advised  thereof,  &c." 

The  defendants  demurred,  and  stated  as  cause  of  de- 
murrer, that  the  matter  alleged  in  the  surrejoinder,  for  the 
purpose  of  obtaining  the  judgment  of  the  Court  therein 
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for  the  plaintiff  having  execution  adjudged  to  him,  being        1833. 
partly  matter  of  fact  and  partly  matter  of  record,    the      darlinq 

plaintiff  should  have  concluded  the  said  surrejoinder  by  ». 

Gurnet. 
praying,  that  these  matters  should  be  inquired  of  by  the 

country,  and  not  by  a  yerification  by  the  record. 

The  plaintiff  joined  in  demurrer. 

Arehboldi  in  support  of  the  demurrer. — The  verification 
to  the  surrejoinder  should  not  be  by  the  record  but  gener- 
ally, or  with  a  conclusion  to  the  country  (a).  Whether 
the  action  was  brought  in  London  or  Middlesex^  is  a  mat- 
ter of  fact. 

Lord  Lyndhurst,  C.  B. — The  ca,  sa.  was  issued  into 
London. 

Archbold. — That  may  be  irregular.  The  action  was 
brought  in  Middlesex.  The  surrejoinder  is,  that  the  ac- 
tion is  in  London. 

Lyndhurst,  C.  B. — Why  should  you  select  the  writ  in 
preference  to  the  place  where  all  the  proceedings  appear  to 
have  been. 

Archbold, — Abandoning  that  ground,  the  proceedings 
are  bad  on  general  demurrer.  The  commencement  of  the 
action  is  the  writ.  The  act  of  parliament  (i)  makes  the 
writ  of  summons  or  capias  the  commencement  of  the  ac- 
tion. Before  the  new  Process  act,  the  plaintiff  might  con- 
sider either  the  bill  or  writ  the  commencement  of  the  ac- 
tion; but  now,  in  this  Court,  there  is  no  such  thing  as  a 

{a)  The  surrejoinder  originally      the  conclusion  to  a  verification 
concluded  to  the  country,  but,  up-     by  the  record, 
on  demunrer,  the  pluntiff  altered         (b)  2  W.  4,  c.  39. 


lOi 
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1833.         bill.     This  Court  has  no  jurisdiction  by  bilL    They  have 
Darling      ^'^^  ^  ^^^  instead  of  a  declaration  in  sci./a. 


V, 

Gurnet. 


Busby. — The  defendant  files  a  special  demurrer  to  the 
surrejoinder.  The  paper  books  merely  mention  that  ob- 
jection which  is  now  disposed  of.  The  defendant  cannot 
now  go  back  to  the  declaration  to  which  he  has  pleaded. 
If  we  had^demurred  to  their  pleading,  and  the  Court  had 
decided  in  our  favour,  then  the  other  side  would  have 
been  entitled  to  revert  back  to  any  previous  fault.  At  all 
events,  the  objection  ought  to  have  been  stated  in  the  mar- 
gin of  the  paper  books. 

Archbold  contended,  that  he  had  a  right  to  go  back  to 
the  first  fault,  and  that  there  was  no  such  distinction  as 
that  drawn  by  Mr.  Busby.  He  admitted,  that  according 
to  the  rule  laid  down  by  Lord  Tenierelen,  the  objection 
ought  to  have  been  stated  in  the  margin  of  the  paper 
books. 

The  Court  said,  that,  in  strictness,  the  point  not  being 
stated  in  the  margin  of  the  paper  books,  the  defendant 
could  not  avail  himself  of  the  objection  to  the  declaration: 
but,  on  a  subsequent  day — 

Bayley,  B.,  observing  that  the  pleadings  appeared  to 
be  so  defective  that  it  might  be  advisable  to  amend,  that 
objection  was  not  insisted  upon  by — 

Busby,  who  contended  that  the  mistake  in  the  declara- 
tion was  cured  by  pleading  over,  and  could  not  be  taken 
advantage  of  pn  general  demurrer. 

Bayley,  B» — The  proceeding  is  intended  to  be  debt  on 
a  recognizance.  The  scire  facias  is  the  writ  It  is  a  mix- 
ture of  debt  and  scire  facias;  there  is  no  allegation  of  a 
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rtscognizance  having  been  entered  into;  no  statement  of  a        1833. 
judgment  having  been  recovered;  the  statement  of  a  scire      d^j^i^j^o    ' 
facias  is  only  by  way  of  recital;  the  objection  would  be  «• 

fatal  upon  error.     You  say,  you  bring  a  bill  into  Court, 
when  in  fact  you  bring  only  a  scire  facias. 


Lord  Lyndhxjrst,  C.  B. — ^Nothing  is  admitted  upon 
demurrer  that  is  not  well  pleaded.  There  is  no  substan- 
tial averment  in  the  declaration.  It  merely  recites  a  writ 
of  scire  facias,  which  recites  a  recognizance  and  judgment, 
and  that  the  sheriff  was  commanded  to  make  known  to  the 
bail  that  execution  would  issue  against  them.  The  plead- 
ings must  be  amended,  or  judgment  will  be  for  the  defen- 
dant. 

Busby  mentioned,  that  judgment  had  actually  been  sign- 
ed the  day  after  the  Court  decided  in  his  favour. 

The  Court  said,  that,  being  in  the  same  term,  the  judg- 
ment might  be  altered. 

Judgment  for  the  defendant,  with  leave  for  the 
plaintiff  to  amend. 


Ric£  V.  Leoh. 

mLnOWLES  shewed  cause  against  a  rule  obtained  by  iraderendant 
Hayes,  calling  on   the  plaintiff  to  shew  cause  why  all  Hu'^Sithin^^ 
proceedings  in  the  action  should  not  be  stayed,  on  payment  ^f"'  ^^  "  ^' 

^  ^      '         r  J  Uetobe  sued 

of  the  damages,  without  costs.    This  was  an  action  for  beer  ^  the  London 
delivered  to  the  defendant  between  June,  1831,  and  June,  q^.^  for  debts 

under  5L;  and 
..       ,       ^  ,  if  a  plaintiff 

suet  bim  elMwbere,  and  recovers  less,  he  will  not  be  entitled  to  costs,  though  the  defendant  has 
another  place  where  he  occasionally  resides,  and  the  goods  are  delivered  there. 
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1833.  18S2,  at  his  residence.  No.  6,  Lansdawn  Place,  which  is 
'  in  the  county  of  Middlesex;  the  plaintiff  recovered  SL  ISs., 
and  it  is  now  sworn  that  the  defendant  lives  in  London,  in 
King's  Bench  Walk,  and  liable  to  be  summoned  to  the  City 
Court  of  Requests ;  and  it  is  contended  that  the  plaintiff, 
therefore,  is  entitled  to  no  costs  under  the  provisions  of  the 
act  which  established  that  court.  The  words  of  the  act  (a) 
are,  *'  that  it  shall  be  lawful  for  any  person,  who  shall  have 
a  debt  owing  to  him,  not  exceeding  5/.,  from  any  person 
residing  or  inhabiting  within  the  city  of  London,  or  the  li- 
berties thereof,  to  cause  such  person  to  be  summoned.'* 
The  defendant  is  sworn  to  have  resided,  and  still  to  reside 
and  live  at  Lansdown  Place,  where  the  goods  were  supplied; 
and  that  applications  have,  from  time  to  time,  been  made 
there  for  the  money;  it  is  not  sufficient,  that  the  defendant 
swears  he  lives  in  London,  without  adding  that  he  does  not 
live  any  where  else;  I  submit  that  the  act  does  not  apply 
to  a  person  having  several  places  of  residence. 

Lord  Lyndhurst,  C.  B. — You  do  not  negative  that  the 
defendant  lives  in  London;  you  only  say  that  the  answer 
at  the  house  in  Lansdown  Place  was,  that  the  defendant 
still  resides  and  sleeps  there. 

Knowles. — The  place  of  residence  and  inhabitancy  ap- 
pears to  be  in  Lansdotcn  Place,  where  the  goods  were  sup- 
plied ;  the  other  may  be  merely  the  place  of  business, 

HayeSy  in  support  of  the  rule. — It  is  positively  sworn 
by  the  defendant,  that  he  resides  and  inhabits  in  London. 
It  is  not  necessary  to  negative  a  residence  elsewhere.  Re- 
sidence may  apply  to  the  place  where  a  person  eats, 
drinks,  and  sleeps.  Inhabitancy  has  a  wider  signification. 
Rex  V.  North  Curry  (6),  Rex  v.  Orland  (c).     If  he  has  a 

(a)  39  &  40  G.  3,  cap  104.        («  4  B.  &  C.  963.        (c)  Id.  772. 
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residence  in  London,  and  another  in  the  country^  it  is  no         IBdd. 
answer  to  shew  that  he  sometimes  lives  in  the  country. 
The  affidavit  is  in  the  usual  form. 

Lord  Lyndhurst,  G.  B. — More  particulars  ought  to 
have  been  shewn  about  the  residence  in  London;  the  de- 
fendant may  go  occasionally  to  chambers,  for  business, 
and  that  may  have  been  thought  suflScient  to  justify  him 
in  swearing  to  residence  and  inhabitancy  in  London;  bat 
I  am  of  opinion,  that,  if  he  resides  or  inhabits  within  Zon- 
don,  that  is  sufficient^  though  he  has  two  places  of  abode. 

The  rest  of  the  Court  concurred. 

There  being  a  doubt  in  the  minds  of  the  Court  about 
the  factSj  it  was  referred  to  the  Master  to  inquire^  subject 
to  the  above  directions. 


FaGG  r.  BORSLEY. 

^TEER  had  obtained  a  rule  nUi  for  setting  aside  the  Where  adeciar' 

-.1.  .I  ^1111  >.  J*  anon  18  amend* 

mterlocutory  judgment  and  all  subsequent  proceedings  ed,  with  uterty 
for  irregularity.    The  declaration  was  in  covenant,  and  ^n{^^^i«Sr<fe 
several  special  pleas  were  pleaded.     Then  the  plaintiff  ob-  now,  and  the 
tained  leave  to  amend  the  declaration,  with  liberty  to  the  adds  more 
defendant  to  plead  de  novo,  or  demur;  the  plaintiff  made  umTcause^f 
no  alteration  in  the  counts,  but  added  new  ones;  the  new  action,  if  the  old 

pleas  apply  to 

counts  were  for  the  same  cause  of  action,  but  stated  the  the  new  dedar- 
title  differently;  no  new  rule  to  plead,  or  notice  to  plead,  HflTcannot^sign* 
was  given;  and  though  the  previous  pleas  remained,  the  ^^JJ"^J***J^^ 
plaintiff  signed  judgment.      There  was  an  affidavit  of  without  a  rule 

to  plead,  or  de-> 
mentS.  maud  of  plea. 

Watson  shewed  cause. — It  is  objected  that  upon  an 
amended  declaration  a  fresh  notice  to  plead  is  necessary. 
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Baylby,  B. — I  apprehend  not;  a  new  rule  to  plead  is 
certainly  not  necessary.  Do  the  special  pleas  apply  to 
the  new  breaches? 

Watson. — The  action  is  in  covenant  with  special  pleas. 
We  added  a  fresh  count.  In  Huckvale  v.  Kendal  {a),  a 
demand  of  plea  was  held  not  be  necessary  to  entitle  a 
party  to  sign  judgment,  where,  after  plea  pleaded,  the 
plaintiff  amended  his  declaration. 

Steer. — In  that  case  a  rule  to  plead  was  given.  We  had 
leave  to  plead  de  novo,  or  demur.  They  had  no  right 
to  treat  the  original  pleas  as  a  nullity. 

Bayley,  B. — I  have  no  difficulty  in  stating,  that,  if  there 
are  pleas  pleaded,  and  the  defendant  has  liberty  given  to 
plead  de  novo,  the  former  pleas  are  good,  if  they  apply  to 
the  amended  declaration. 

Rule  absolute,  costs  to  be  costs  in  the  cause. 
(a)  3  B.  &  Aid.  137. 


Where  the  she- 
rilF  applies  for 
retief  under  the 
interpleader  act, 
and  the  claimant 
does  not  appear, 
the  judgment 
creditor  is  enti- 
tled to  haye  his 
costs  from  the 
claimant,  but  the 
sheriffhas  no 
costs;  but,  if  the 
tional,  unless  he 


Perkins  v.  Burton. 

f^OMYN,  on  behalf  of  the  sheriff,  bad  obtained  a  rule 
nisif  calling  upon  the  plaintiff,  and  A,  Moore,  to  appear  and 
state  their  claims,  in  pursuance  of  the  interpleader  act  (a). 
Moore  the  claimant  did  not  appear  to  support  his  claim. 

Mansel,  for  the  plaintiff,  contended  that  he  was  entitled 


rule  does  not  pray  for  costs,  the  order  upon  the  dahnant  topay  costs  is  only  oondi- 
shews  cause  within  four  days. 


(a)  1  &  2  WiU.  4,  c.  68,  t.  6. 
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to  have  his  costs,  and  that  the  claimant  must  pay  them.  1833. 
He  cited  Bawdier  v.  Smith  (a)>  where  it  was  held,  that^  if 
the  party  making  the  claim  did  not  appear,  the  Court 
would  bar  his  claim  as  against  the  sheriff,  and  order  him 
to  pay  the  costs  of  the  judgment  creditor's  appearance  on 
the  rule. 

Bayley,  B. — ^The  only  question  is,  whether  the  claim- 
ant can  be  made  to  pay  costs,  not  having  been  heard. 
The  clause  that  gives  costs  (6)  speaks  of  the  third  party 
not  appearing,  and  says  that  the  Court  may  declare  him 
for  ever  barred  of  his  claim,  and  may  make  such  order 
about  costs  and  other  matters  as  may  appear  just  and  rea- 
sonable; but  the  clause  does  not  necessarily  import  that 
the  claimant  not  appearing  must  pay  costs.  The  rule 
does  not  call  on  him  to  pay  costs. 

Vaughan,  B. — My  difficulty  is,  whether  the  sheriff 
shall  have  his  costs.  His  application  is  under  the  6th 
clause;  it  is  true  he  is  brought  here  by  a  claim. 

Mansel. — The  preceding  clauses  are  in  fact  incorporated 
with  the  sixth  (c). 

Bayley,  B. — The  proper  course  will  be,  that  the  claim- 
ant shall  pay  the  costs  of  this  application,  unless  he  shews 
cause  within  four  days. 

The  rule  ultimately  drawn  up,  was — that  A.  Moore 
should  be  barred  of  bis  claim,  and  that,  unless  he  shewed 
cause  within  four  days  from  the  service  of  the  rule,  he 
should  pay  the  execution  creditor  his  costs.  No  costs  to 
be  allowed  to  the  sheriff. 

(a)  Ante,  vol.  19  417*  (c)  See  Anderson  v.  Calloway, 

(b)  Sect.  3.  ante,  Vol.  1,  p.  636. 
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Ex  parte 


A  Terdict  haying  jCjRLE  applied  for  a  rule  calling  upon  an  attorney  to 
a^instan^ttor-  Bhew  cause  why  he  should  not  be  struck  off  the  roll.  The 
fo/'ttuShte*'°r  ^''Sdavit  of  Gregory,  on  which  I  move,  states  that  a  libel 
libel  of  ayery  upon  him  of  a  Yery  aggravated  nature  was  circulated  very 
ture,  but  in  generally  on  Sunday ,  August  the  4th ;  that  he  brought  an 
onfy  nve^Uda-  ^^^^^  against  Dicos  for  the  publication  of  that  libels  and 
mages,  the  Court  obtained  a  verdict  with  1*.  damages.    The  affidavit  also 

lefuaed  to  ttnlce  iii»-»iit 

him  off  the  roU  Stated,  that)  some  years  before,  the  defendant  had  been  con- 
found of  the  dieted  and  imprisoned  for  three  years;  and  there  is  an  ad« 
^t^i1b^r°  ^^  ditional  fact,  that  the  defendant  is  sworn  to  have  expressed 
Sembie-^Thai  an  intention  to  placard  Gregory.  The  ground  of  the  mo- 
not  strike  an  at-  tion  is,  the  publication,  by  the  defendant,  of  such  a  libel. 

tomey  off  the 
roil,  unless  for 

tome  misconduct  Lord  Lyndhurst,  C.  B. — The  jury  have  given  Is.  da- 
of  attorney,  or  mages  for  that.  Have  you  any  instance  of  such  an  appli- 
pjjjl^^f^™!"**  cation  on  a  verdict  given  for  the  same  criminal  act,  but  for 
have  been  taken  which  no  Criminal  proceedings  have  been  taken? 

against  him. 

£r/^.— There  is  a  case  before  Lord  EUenboroughfWheTe 
it  had  been  held,  that  an  indictment  would  not  lie ;  that 
was  an  instance  of  an  attorney  extorting  money  under  pre- 
tence of  suing  qui  iam. 

Lord  Lyndhurst,  C.  B. — That  was  misconduct  in  his 
business  of  attorney.  If  you  had  any  case  where  a  verdict, 
under  such  circumstances,  has  been  made  the  foundation 
of  such  an  application,  we  would  grant  you  a  rule ;  but 
here  there  was  conflicting  evidence  at  the  trials  and  it  is 
doubtful  whether  the  publication  was  brought  home  to  the 
defendant;  and  the  jury  seem  to  have  so  considered  it 

Rule  refused  (a). 

(a)  See  Re ,ante.  Vol.  1,  p.  174. 
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183a. 

Attorney-General  r.  Hull  and  Another. 

M.  OMLINSON  apfHed  to  put  off  the  trial  on  account  of    Where  a  defen- 

the  ahsence  of  Charles  Vamhamf  a  material  and  necessary  po"  off  a  tria^ 
witness  for  the  defence.     It  was  sworn  that  he  had  under-  on  *««>««»*  of 

the  absence  of  a 

gone  a  surgical  operation,  which  had  rendered  him  unable  material  witness, 
to  travel  to  Westminster,  and  that  the  defendant  could  Doticeto'tbe^'^^ 
not  safely  proceed  to  trial  without  him,  c*cnw  h^ 

been  incurred  in 

Clarke  opposed  the  application^  as  being  intended  for  nesses,  Ui?a^-* 
delay.— There  is  no  affidavit  of  a  good  defence  on  the  SSiy^y^"ted 
merits.    No  information  was  given  to  us  till  the  8th  of  ^^  payment  of 

,       ,  .  1.       .  *■*•  expense  of 

June  ;  and  now,  June  12th,  there  is  an  application  to  post-  the  witnesses. 
pone  the  trial,  which  is  appointed  for  to-morrow.     Thir-  aai^  that^he  af- 
teen  of  our  witnesses  came  up  from  Scotland  on  the  8th,  fi^avit  in  sup- 

*^  '   port  of  such  an 

and  three  more  on  the  9th.  appUcation 

should  swear  to 
a  good  defence 

Lord  Lyndhvrst,  C.  B. — It  can  only  be  on  payment  of  iTis^uffidrnt  If 
costs,  through  their  neglect  in  not  giving  notice.  *®  witness  is 

o        «»  sworn  to  be  ma- 

terial and  neces- 

Baylby,  B. — If  they  had  given  notice  earlier,  they  would 
have  saved  the  costs.  The  affidavit  states  that  the  wit- 
nesses are  material  and  necessary,  and  that  is  sufficient. 
The  master  will  see  which  of  the  witnesses'  costs  are  to  be 

allowed. 

Rule  granted. 


sary. 


Jones  v.  Fitzaddams. 

Addison,  on  the  last  day  of  the  term,  applied  to  the  Upon  a  motion 

Court  to  discharge  a  defendant  out  of  custody,  having  ^^*,|^^J* 

been  confined  for  twelve  months  for  a  debt  of  71.  has  been  in  cus- 

tody 12  months 
for  a  debt  under 
20L,  the  Court 
has  no  power  to  order  cause  to  be  shewn  at  chambers. 
Notice  ought  to  be  given  of  such  a  motion;  otherwise,  only  a  rule  niti  will  be  granted  in  the 
first  ioatanoe. 
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1833.  Bayley^  B. — Unless  notice  has  been  given,  you  can 

Jones  ^*^®  ^^^^  *  ^^  ^*^* 


V. 
FlTZADDAMB. 


Addison. — Notice  has  not  been  given,  but  the  Court 
can  order  that  cause  may  be  shown  at  chambers.  The 
act  (a)  says  that  all  persons  in  execution  upon  any  judg* 
ment,  in  whatever  Court  the  same  may  have  been  obtain- 
ed, whether  it  be  a  Court  of  record  or  not,  shall  and  may, 
upon  application  to  one  of  the  superior  Courts  of  record, 
be  forthwith  didcharged.  When  cause  is  shewn  in  vaca- 
tion, it  will  relate  back  to  the  term;  and  there  will  be  no 
danger  in  allowing  it,  for,  by  a  subsequent  clause,  it  is  pro- 
vided, that,  if  it  shall  appear  that  the  discharge  has  been 
fraudulently  or  unduly  obtained,  the  defendant  may  be 
retaken.    The  twelve  months  expired  on  the  ISth  of  May. 

The  Court,  however,  were  of  opinion  that  they ^  had  no 
power  by  the  act  to  allow  cause  to  be  shewn  at  chambers. 
The  words  of  the  act  are,  "  by  rule  or  order  of  the  Court, 
upon  application  in  term  time." 

Rule  nisi  generally  (6). 

{a)  48  G.  3,  c.  123.       (b)  See  Kelly  t.  Dkkimon,  ante,  Vol.  l,p.546. 


.^  ^^^  ^.y^y^y^j^^-  ^.i^'^.^'T/j-.^A^jyvi 


COTTERILL  V.  DiXON. 

The  venne  may  jR«  V.  RICHARDS  shewed  cause  against  a  rule  which 
pfea!*^5S^  on'  had  been  obtained  by  Miner,  for  changing  the  venue  to 
tdtoMMs^rwdd-  Lancashire f  on  the  ground  that  the  witnesses  resided  there 
log  in  a  different  ^ie  objected  that  the  motion  being  after  plea  pleaded, 

countyfrom that  «,  .  i  j»  i»j 

in  which  the  ye-  was  a  sutncient  answer  to  the  oramary  atnaavit. 

nne  if  laid,  It 

will  be  more  con* 

venient  to  try  it  in  the  former  county. 

The  costs  of  the  rule,  which  was  opposed  by  the  plaintiff,  were  ordered  to  be  costs  iu  the  cause. 
If  the  rule  had  not  been  opposed,  the  defendant  would  have  had  to  pay  them. 
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Bayley^  B. — It  cannot  be  known  what  the  issue  will  be         ISSii. 


till  the  plea  is*  pleaded. 

S.  V.  Richards. — As  the  defendant  now  takes  away  the 
privilege  of  the  plaintiff,  the  defendant  ought  to  pay  the 
costs.     No  application  was  made  to  us  to  consent. 

Bayley,  B. — If  you  had  not  opposed,  they  would  have 
•paid  them ;  now  they  will  be  costs  in  the  cause. 

Rule  absolute,  costs  to  be  costs  in  the  cause. 


COTT  FRILL 

V. 

Dixon. 


Rendellt.  B\iley. 

X  HIS  was  a  motion  for  judgment  as  in  case  of  a  nonsuit,  where  a  defen* 
for  not  proceeding  to  trial  at  the  last  assizes  for  Cornwall,  aummonsfor 
The  commission  day  was  on  the  22nd.     The  defendant  putting  off*  . 

'^  ^       tnal  at  the  assi- 

took  out  a  summons  before  Gaselee,  J.,  to  have  the  trial  ses  m  late  be- 

/M  /*    1         1  P  .  1       •  fof*  tbecommia- 

put  off  on  account  ot  the  absence  ot  a  material  witness,  sion  day  that 
At  the  instance  of  the  defendant^  the  hearing  was  post-  thomlhrhr 
poned  by  the  learned  Judge  from  the  12th  to  the  19th.  might  be  put  to 

*  ,:.«.,  ,1  .  n      '  t  inconvenience 

The  plaintiff,  thereupon,  countermanded  notice  of  trial.      in  getting  ready 

for  trial  if  the 
\  order  was  refos- 

Plati  shewed  cause.  fo^'col^r 

manded : — 
Heldf  that  the 

GoiUon,  in  support  of  the  rule,  contended  that  there  had  defendant  could 
been  a  default,  and  that  they  were  entitled  to  have  a  per-  j^u^dgmemaa^n 
emptory  undertaking.  cas**  of  a  non- 

»        -^  °  suit  as  upon  a 


Bayley,  B, — The  words  of  the  act  are,  "  where  any  is- 
sue is  joined,  and  the  plaintiff  neglects  to  go  to  trial.** 
Here  the  plaintiff  was  ready,  and  gave  notice  of  trial,  but 
the  defendant  applied  to  postpone  the  (rial.  The  sum* 
mons  was  put  off  till  the  19th:  there  was  then  but  a  very 

vol.  II.  1  »•  P-  c. 


defiiult  of  the 
plaintiff. 
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1833.         short  period  before  the  commission  day,  and  the  plaintiflP, 

Rendell       thinking  he  should  be  put  to  some  difficulty  in  preparing 

^'  for  trial  at  so  short  a  notice,  countermanded ;  in  fact,  he  only 

consented  to  the  defendant's  application.     I  think  he  had  a 

just  cause  for  countermanding. 

The  other  Barons  concurred. 

Rule  discharged. 


Pryer  r-  Smith,  a  Prisoner. 

Where  the  de-  X  HE  defendant  in  this  action  was  a  .prisoner  in  Maid- 
▼ered  in  the  * ''  stone  Gaol.  The  declaration  was  of  last  term,  and  judg- 
term,  judgment  j.  ^^^  signed  this  term  for  want  of  a  plea. 

may  now  oe  ^  '■ 

signed  in  the  fol- 
lowing tenn  for  .ii-.i.  -i 

want  of  a  plea,  Busoy  now  moved  to  set  aside  the  interlocutory  judg- 
rjitt^o  pSld"?f*  «»«nti  on  two  grounds:  first,  that  there  was  no  rule  to  plead 
the  term  of        of  the  term  of  which  the  judgment  was  signed,  and,  se- 

which  the  iudg-  •»      <=»  ^» 

ment  is.  condly,  that  it  was  signed  against  good  faith.     He  con- 

tended that  the  new  rules  had  not  taken  away  the  neces- 
sity of  giving  a  rule  to  plead  of  the  term  of  which  judg- 
ment was  signed. 

Bayley,  B. — Judgment  may  now  be  signed  in  vacation. 

Vauohan,  B. — The  vacation  is  now  a  part  of  the  term. 

Busby. — If  judgment  is  signed  in  vacation,  there  should 
be  a  rule  to  plead  in  that  vacation;  but  here  they  waited 
till  the  term.     Last  vacation  would  be  a  part  of  last  term. 

Bayley,  B. — Not  necessarily  so.  The  consequence 
will  be,  that,  if  a  declaration  is  delivered  thr^e  days^before 
term,  and  the  time  to  plead  expires  on  the  first  day  of 
the  term,  you  will  be  bound  to  give  a  new  rule  to  plead,  and 
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give  four  days  more.     The  rule  to  plead  is  merely  form.         1833. 
There  was  a  similar  motion  made  by  Mr.  Richards,  where        „ 

•^  '  Prver 

the  declaration  wis  in  vacation,  and^  judgment  being  signed  v. 

Smith 

in  the  following  term,  the  Court  held  that  a  rule  to  plead 
of  that  term  was  unnecessary. 

The  Court  refused  a  rule  on  this  ground;  but  upon  the 
other  they  granted  a  rule  nisi. 


Sandland  V,  Claridge. 

XHIS  was  a  motion  to  set  aside  a  scire  facias  against  ThescL/a. 
bail^  and  all  proceedings  thereon^  for  irregularity.     The  neednotbet«ft- 
ca.  sa.  was  returnable  on  the  4th  of  May^  and  the  scire  J^,^°|ty*oftbe 
facias  was  tested  on  the  8th^  and  the  objection  was,  that  ca,ia. 
the  scire  facias  ought  to  have  been  tested  on  the  return 
day.     Against  the  rule  were  cited  Stetvart  v.  Smith  (a) 
and  Shivers  v.  Brooks  (6).     In  support  of  the  rule  were 
dted,  TidcPs  Practice  (c),  and  Chittys  Practice. 

J.  JerviSf  in  support  of  the  rule. 

Crompion^  coniri. 

• 

Lord  LYN0HURST,  C.  B. — The  Master  cannot  certify 
that  such  is  the  practice.  The  cases  cited  shew  that  the 
scire  facias  may  be  tested  on  the  return  day,  not  that  it 
must.     The  rule  must  be  discharged. 

Notice  of  the  motion  had  been  given,  and  cause  was 
shewn  in  the  first  instance;  but,  on  the  application  of  Jer- 
tisfoT  time  to  render  the  defendant  till  Monday  (this  being 
Saturday)^  the  Court  gave  the  time,  on  the  terms  of  pay- 
ing the  costs  of  the  rule. 

(a)  2  L  Raym.  1567,  Stra.  866,         {b)  8  T.  R.  626. 
S.  C.  (c)  P.  1122. 
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Rex  r.  The  Sheriffof  MiDDLESsx^in  the  case  of  Shew  t\ 

Ward. 

The  Court  re-     t^LEASBY  shewed  cause  affainst  a  rule  which  had  been 

fined,  on  behalf     ,  -^  ®  ,  . 

of  bail  to  the  ac-  obtained  by  Plait,  for  setting  aside  an  attachment  against 
areguiarattach-  the  sheriiF,  He  objected^  that  it  did  not  clearly  appear 
S!Ilf?"°**  *^*^  on  whose  behalf  the  motion  was  made,  for  the  rule  was 

snenfl;  upon  an 

affidavit  of  me-  drawn  up  on  hearing  Mr.  Plait  as  counsel  for  the  defen- 
meniof  coita,^'  dant;  but  the  affidavit,  which  was  made  by  one  of  thebiul, 
fortbeiuowli^  Stated  that  the  motion  was  made  solely  to  relieve  himself 
of  bail  bad  not    and  the  Other  bail.     The  affidavit,  he  said,  was  also  defec- 

been  served  on      .       .  «      .  t  t  .  «  ^ 

the  piaintiri     tive  m  not  alleging  that  the  motion  was  at  the  expense  of 

*  iiTi  not  ne-  ^^^  ^^^^ '  *"^  ^®  cited  Rex  T.  The  Sheriff  of  Middlesex  (a), 
cemry  for  bail,  where  it  was  held  in  the  King's  Bench,  that  the  affidavit 

on  moving  to  ... 

■et  aside  an  at-  must  State  that  the  motion  is  at  the  instance  and  expense 
swear  that  it  is    of  the  bail;  and  Tidd's  Practice  (6)  is  to  the  same  effect. 

at  their  expense. 

PUUt. — ^The  rule  is  drawn  up  wrong.  I  applied  on  be- 
half of  the  bail. 

Lord  Lynohurst,  C.  B. — The  case  referred  to  was  de- 
cided upon  an  express  rule  of  the  King's  Bench,  which  re- 
quired an  affidavit  that  the  application  was  at  the  expense 
of  the  party  applying;  and  the  affidavit  did  not  comply 
with  the  rule.     In  this  Court  there  is  no  such  rule  (c). 

Cleasby. — An  order  has  already  been  obtained  by  the 
sheriff,  on  application  to  Mr.  Baron  Bolland,  for  setting 
aside  the  attachment,  and  staying  proceedings,  on  payment 
of  debt  and  costs,  on  the  S3rd  of  May;  that  order  has  not 

(a)  1  Dow.  Prac.  Rep.  419.  Pleca  intimated,  that,  in  future, 

(()  P.  316,  9th  ed.  they  should  aet  upon  the  rule  of 

(c)  In  The  King  v.  The  Sheriffs  the  Kin^t  Bench,  though  there 

of  London,  IM.&P.  I77i  4Bing.  was  no  such  rule  in  the  Common 

427,  S.  C.   The  Court  of  Common  Pleoi. 
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been  complied  with^  and  we  want  the  attachment  for  the  \S3S. 
purpose  of  enforcing  that  order.  An  application  was  also  i^^^ 
made  to  Mr.  Baron  Gumeyy  who  refused  it,  on  the  ground  •• 

that  it  was  too  late;  and  now  (a)  they  apply  to  this  Court.  Middlesex. 
It  is  sworn^  on  behalf  of  the  bail^  that  bail  was  put  in  and 
justified  on  the  13th,  but  notice  of  bail  was  not  given  till 
the  lOth^  being  only  three  days,  instead  of  four;  and  no 
rule  for  allowance  was  served  at  all.  The  attachment 
against  the  sheriff  was  obtained  on  the  2nd  of  May*  At 
the  end  of  last  term,  the  plaintiff  moved  for  a  habeas  cor- 
pus,  and  now,  just  as  he  is  on  the  point  of  going  to  elisors, 
an  application  is  made  to  stay  proceedings  on  paying  the 
costs  of  the  attachment  only.  If  the  sheriff  is  in  the  wrong, 
the  bail  will  not  be  injured  by  the  attachment. 

Piatt,  in  support  of  the  rule. — This  application  to  Bol- 
land,  B.  was  on  behalf  of  the  sheriff.  It  was  a  condition- 
al order,  and,  the  terms  not  being  complied  with,  it  dropped 
to  the  ground.  No  trial  has  been  lost.  This  is  an  appli- 
cation to  the  indulgence  of  the  Court,  and  moved  on  pay- 
ment of  costs.  The  application  to  Mr*  Baron  Gumey 
was  on  behalf  of  the  bail  to  the  sheriff,  before  bail  above 
were  put  in.  Such  applications  on  the  part  of  the  bail 
have  been  granted  on  payment  of  costs,  without  an  affida- 
vit of  merits.     Here,  there  is  such  an  affidavit. 

Lord  Lyndhurst,  C.  B. — The  order  of  Bolland,  B., 
was  a  conditional  order,  and,  it  not  having  been  complied 
with  the  parties  were  in  the  same  situation  as  if  it  had  not 
been  made. 

PlaiU — As  to  the  other  point,  that  due  notice  of  bail 
was  not  given,  it  is  admitted  that  notice  of  bail  was  given 
on  the  10th,  to  justify  on  the  13th;  and  that  the  plaintiff 
did  not  attend  to  oppose :  the  bail  having  been  allowed  and 

(a;  May  29th. 


^ 
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Id33.       justified  on  the  I3th,  they  should  have  moved  to  set  aside 
Rrx         ^^^  allowance,  and  cannot  take  the  objection  now. 

Middlesex.  Lord  Lyndhurst,  C  B. — On  this  last  ground^  I  think 
the  rule  must  be  discharged,  with  costs  to  be  paid  by  the 
party  on  whose  behalf  the  application  was  made. 

GuRNEY,  B. — Without  allowance^  it  is  no  bail.  The 
form  is,  that  bail  have  been  perfected;  that  cannot  be 
without  a  rule  for  allowance. 

Rule  discharged  9  with  costs. 


Vallance  v.  Adams. 

Where,  in  tres-  -i-  HIS  was  an  action  of  trespass,  for  knocking  down  a 
found  foVth7  board,  and  was  tried  at  the  last  assizes  for  Derby.  One 
defendant  upon  of  the  plcas  was,  that  it  was  a  nuisance  to  the  public  high- 

a  plea  which  *  .  ,  .     i 

went  to  the  Way.  There  was  also  a  new  assignment,  and  judgment  by 
action  ^nTthe  default.  It  clearly  appeared  that  it  was  a  nuisance,  and 
Judge  there-      thg  Judge  thereupon  discharged  the  jury  as  to  all  the  other 

them  as  to  the      isSUCS. 
other  issues: — 
Held,  that  the 
defendant  was 

not  entitled  to  Hill,  for  the  defendant,  moved  that  the  Master's  taxa- 
pieadings  or  "  *^^^  might  be  reviewed. — Having  recovered  on  a  plea  which 
witnesses  in  re-    gQgg  j^  tjj^  whole  cause  of  actiou,  we  are  entitled  to  the 

spect  of  the  is-     ®  ' 

sues  upon  general  costs  of  the  cause.     The  Master  has  disallowed 

was  given.         US  the  costs  of  the  witncsscs  and  all  expenses  applicable 

to  the  other  issues;  but,  if  evidence  had  been  gone  into 
on  those  issues,  and  the  plaintiff  had  recovered,  we,  hav- 
ing a  plea  which  went  to  the  whole  cause  of  action,  would 
have  been  entitled  to  the  general  costs  of  the  cause. 

Lord  LYNDflURbT,  C.  B. — You  have  the  general  costs^ 


Vallance 

V, 

Adams. 
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though  you  have  not  the  costs  of  the  issues  found  neither         1833. 
the  one  way  nor  the  other. 

Batley,  6. — You  have  all  the  costs  on  the  issues  found 
for  you.  You  are  not  entitled  to  the  costs  of  the  issues 
not  found  for  you.  Those  counts  on  which  there  is  no 
finding  either  one  way  or  the  other,  do  not  come  within 
the  general  costs;  neither  are  you  entitled  to  the  ex- 
penses of  the  witnesses  who  were  taken  down  to  speak  to 
the  issues  on  which  no  verdict  was  given,  for  the  verdict 
might  have  been  against  you. 

Rule  refused. 


Young  r.  Redhead. 

X  HIS  was  an  action  on  a  promissory  note  for  100/.   When  Where  a  plain- 

the  cause  was  called  on,  on  May  3rd,  as  an  undefended  ed,  and  a  rule  ~ 

cause,  Plati  appeared  for  the  defendant,  and  stated  there  J^^^"  "^"^ 

was  a  defence  as  to  60/./  it  stood  over  therefore  till  the  to  aet  aside  the 

,  1         .  Ill  11  nonsuit  on  pay- 

lotb;  but  when  it  was  called  on  on  that  day,  no  one  ap-  nent  of  costs, 
pearing  for  the  plaintiff,  he  was  nonsuited.  Amotion  was  MrtiesTntcrcd 
made  this  term  by  Busby,  for  the  plaintiff,  to  set  aside  the  into  an  armnge- 

•^  ment,  without 

nonsuit,  and  for  a  new  trial  on  payment  of  costs,  and  a  rule  the  intervention 

•   .  ^   J         A  4.  r-i  J  of  the  defen- 

mst  was  granted.     An  arrangement  was  afterwards  come  ^g^J^^*^  attorney, 
to  between  the  plaintiff  and  defendant,  that  the  defen-  !P**"'^^l!*?''" 

^  '  tion,  by  the  de- 

dant  should  give  a  warrant  of  attorney  for  the  debt  and  fendant's  giving 
costs.     The  defendant  was  then  in  prison;   and  when  the  and  warrant  to 
warrant  of  attorney  was  given,   Mr.  Howard,  who  had  {,^Jebt"aiiV*'' 
been  employed  by  the  defendant  as  his  attorney,  was  not  cosu,  but  with- 

i.ii_i«    outproviding 

called  in;  but  another  attorney  was  present  on  his  behalf,  for  the  costs 

rw  »!_••/•  i^i-i  •  •  due  by  the  dc- 

Howardf  being  informed  that  a  compromise  was  going  on,  fendant  to  his 
applied  to  Messrs.  Cook  ^  Hunter,  the  plaintiff's  attor-  ^™J;„*°* 
nies,  to  take  care  bis  costs  were  paid,  and  left  for  their  thereupon  got 

the  rule  dis- 
charged for 
setting  aside 
the  nonsuit: — Heid,  he  was  justified  in  so  doing. 
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1833.  signature  a  written  undertaking  to  pay  them ;  they,  bow- 
ever,  declined  to  do  this,  but,  according  to  Howardtt  affi- 
davit, promised  to  pay  bis  taxed  costs.  An  application  for 
tbe  costs  was  subsequently  made  to  them,  without  effect; 
and  Howard  thereupon  instructed  counsel  to  shew  cause 
against  the  rule  for  a  new  trial;  and,  no  one  appearing  in 
support  of  it,  the  rule  was  discharged. 

Busby  then  obtained  a  rule  nisi^  on  behalf  of  tbe  plain- 
tiff, calling  on  the  defendant  and  Mr.  Howard  to  shew 
cause  why  all  proceedings  on  the  judgment  of  nonsuit 
should  not  be  set  aside,  and  why  Mr.  Howard  should  not 
pay  the  costs. 

Curwood^nA  Plait  shewed  cause.— They  produced  an 
affidavit  of  the  defendant,  that  he  would  not  have  come  to 
the  arrangement,  except  on  the  terms  of  the  plaintiff's 
paying  the  costs  according  to  the  rule;  and  contended  that 
the  whole  transaction  was  an  attempt  to  cheat  Mr.  How- 
ard of  his  costs. 

Busby ^  in  support  of  the  rule. — A  party  has  a  right,  if 
he  thinks  fit,  to  settle  the  action,  without  the  intervention 
of  his  attorney,  if  there  is  no  fraud.  Fraud  or  no  fraud 
has  always  been  the  question;  and,  unless  it  clearly  ap- 
pears that  there  was  fraud  in  the  contemplation  of  tbe 
parties,  and  an  intention  to  cheat  the  attorney  of  his  costs, 
he  has  no  right  to  interfere  with  the  arrangements  of  the 
parties  themselves.  He  cited  Swayne  v.  Senat  (a),  Chap- 
man  v.  Haw  (6),  Martin  v.  Francis  (c),  Marr  v.  Smith  (d), 
and  Nelson  v.  Wilson  (e). 

Bayley,  B. — Those  cases  were  under  peculiar  circum- 

(a)  2  New  Rep.  99.  (d)  4  B.  &  Aid.  466. 

(6)  1  Taunt.  341.  (e)  4  M.  &  P.  385;  S.  C.  6 

(c)  2  B.  &  Aid.  402;  S.  C.  1  Bing.  668. 
Chit.  R.  241. 
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stances,  and  are  distinguishable  from  the  present.     Houh         IBdd. 
arcf  was  the  attorney  for  the  defendant;  the  plaintiiFdid 
not  appear,  and  was  nonsuited;  he  then  applies  to  set  v- 

a&ide  the  nonsuit  on  the  payment  of  costs ;  of  course  the 
costs  would  be  to  be  paid  by  the  plaintiff  to  somebody. 
Those  costs  would  be  the  costs  of  Mr.  Hou>ard*s  attend- 
ing at  the  trial  and  on  the  application  to  set  aside  the 
nonsuit  The  defendant  is  a  prisoner,  and  enters  into 
a  compromise,  neither  Mr.  Howard  nor  Cook  ^  Hunter 
being  present,  but  another  attorney,  to  comply  with  the 
rule.  The  defendant  gives  a  bill  of  sale  and  warrant  of  at- 
torney, and  settles  the  amount  of  debt  and  costs;  all  that 
being  done  behind  Mr.  Howards  back,  it  is  a  case  of 
strong  suspicion,  and  looks  as  if  it  was  done  to  throw  Mr. 
Howard  on  a  needy  party  to  get  his  costs;  I  call  it  behind 
his  back,  because  he  left  a  notice  claiming  his  costs.  A 
party  may  waive  his  right  to  costs,  but  it  may  be  done  in 
fraud  of  the  attorney.  In  Oould  v.  Davis  (a),  where  a 
party  had,  behind  the  back  of  an  attorney,  taken  a  securi- 
ty for  the  debt  and  costs,  the  Court  ordered  the  security  to 
be  put  into  the  hands  of  the  attorney.  Mr.  Howard  had 
an  interest  in  the  rule  for  a  nonsuit,  which  was  pending; 
and  all  parties  must  have  known  that  there  were  costs  to 
be  paid  by  the  plaintiff,  which  would  go  to  Howard f  some 
provision  for  these  costs  ought  tp  have  l;)een  made.  How- 
ore/being  out  of  town,  his  clerk  lefl  a  message  and  a  writ- 
ten undertaking  for  Cook  ^  Hunter^  to  pay  Howards 
costs  when  taxed — a  plain  intimation  that  he  wished  How- 
ards interest  to  be  taken  care  of:  and  it  is  most  probable 
that  what  is  stated,  that  Cook  ^  Hunter  declined  to  be 
responsible,  because  they  would  not  give  a  written  under- 
taking, but  that  they  would  see  them  paid,  is  correct.  The 
defendant  says  he  would  not  have  given  a  bill  of  sale  and 
warrant  of  attorney  unless  he  thought  the  costs  had  been 

(a)  1  Tyrwh.  382. 
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18S3. 

YOUNO 
V, 

Rbdhead. 


provided  for.  The  parties  did  not  de^l  fairly  and  pro- 
perly. When  Howard  found  that  Cook  ^  Hunter  would 
not  perform  what  they  had  undertaken  to  do^  it  seems  to 
me  he  was  justified  in  discharging  the  rule.  I  think  the 
rule  ought  still  to  stand  as  it  is^  unless  the  plaintiff  pay  the 
costs  of  shewing  cause  and  attending  th^  trial. 


B0LLAND9  and  GuRNEY,  Barons,  concurred. 

Rule  discharged,  unless  the  plaintiff  paj^ 
such  costs  to  Mr.  Howard  as  he  wouM.  hay§ 
been  entitled  Jo^  receive  if  the  rule  had  been 
made  absolute  for  setting^aside  the  nonsuit, 
and  also  the  costs  of  shewing  cause,  and  the 
costs  of  this  rule. 


Issue  joined  in 
Bilary  Term, 
in  time  for  a 
trial  that  term, 
but  the  plaintiff 
did  not  proceed; 
— Held,  that 
the  defendant 
was  entitled  to 
move  for  judg- 
ment as  in  case 
of  a  nonsuit  in 
Trinity  Term. 


Anonymous. 

X  HIS  was  a  motion  for  judgment  as  in  case  of  a  nonsuit. 
It  was  a  town  cause,  and  issue  had  been  joined  last  Hilary 
Term ;  and  there  might  have  been  a  trial  then,  but  the 
cause  had  never  been  taken  down  to  trial. 

Mansel  shewed  cause. 

Lord  Lyndhurst,  C.  B. — If  the  cause  has  never  been 
carried  down,  the  defendant  could  not  try  by  proviso;  and 
therefore  he  is  entitled  to  a  peremptory  undertaking. 


Rule  discharged,  on  a  peremptory  undertak- 
ing to  try  at  the  sittings  in  next  term. 
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1833. 

Morgan  v.  Williams. 

JL  HIS  was  a  rule  calling  on  the  plaintiiF  to  shew  cause  a  plaintiff,  who 
why  he  should  not  pay  the  costs  incidental  to  the  refer-  bitratlon'*w"h 
ence  of  this  cause.     The  plaintiff  was  the  prothonotary  *  ^^""■«  ^*' 
of  the  Court  of  Session  at  Denbigh;  and  this  action  was  by  affected  de- 
brought  to  recover  the  sum  of  13/.^  from  the  defendant,  an  wise,%reTentf 
attorney,   for  fees  due  to  the  plaintiff  as  prothonotary.  Jj^"g^**^' 
The  sum  claimed  was  the  balance  of  an  account  which  award,  is  liable 

to  costs,  where 

had  been  running  between  the  parties  from  18S1  to  the  the  arbitrator  is 
time  of  bringing  the  action.  At  the  trial,  the  cause  was  SJiSdng  his™" 
by  affreeroent  referred  to  a  gentleman  in    Wales^  with  *''*^»  *"  ^"" 

^       o  ^  sequence  of  the 

power  to  examine  the  parties  themselves ;  and  there  was  a  plaintiff  not  be- 
clauaej  that,  if  either  party  should,  by  affected  delay  or  wi1h*proper  cvi- 
otherwise,  prevent  the  arbitrator  from  making  his  award,  J^°*=®'  tiwugh 
he  should  pay  such  costs  to  the  other  as  the  Court  should  be  examined  in 
think  reasonable  and  jush     The  order  of  reference  was  own  case. 
made  on  February  ^ih.     The  arbitrator  appointed  the 
13th  of  April  to  proceed  with  the  reference,  and  both  par- 
ties entered  into  an  undertaking  in  writing  to  attend  on 
that  day,  and  in  case  either  should  fail  to  attend  at  the 
tune  and  place  appointed,  the  arbitrator  might  proceed 
ex  parte-    The  parties  attended  on  that  day,  but  the 
plaintiff  was  not  prepared  with  the  books  or  witnesses  ne-> 
cessary  to  prove  his  case,  but  was  ready  to  have  been  exa- 
mined himself,  and  at  his  request  the  meeting  was  adjourn- 
ed ;  the  plaintiff  however  did  not  afterwards  attend,  alleging 
that  he  could  not  procure  the  books,  and  refused  to  make 
another  appointment ;  and,  before  an  award  could  be  made, 
the  time  expired,  the  arbitrator  having  no  power  to  enlarge 
it. 

WilUams  shewed  cause. — He  cited  Ashion  v.  George  (a), 

(«)  2  B.  &  Aid.  395,  5.  C.  1  Chit.  R.  204. 
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1833.         that  a  party  is  not  liable  to  costs^  as  having  by  affected 

MoROAN      delay,  or  otherwise,  prevented  the  making  of  the  award, 

V-  where  he  revokes  the  submission  for  a  reasonable  cause,  as, 

Williams.       «        ,  i  *.  rvii 

for  the  non-attendance  of  necessary  witnesses.  Ihere 
must  be  some  wilful  misconduct  on  the  part  of  the  plain« 
tiff.  The  plaintiff's  account  consisted  of  a  great  number 
of  items,  and  the  defendant  put  the  plaintiff  upop  proof  of 
every  one  of  them;  this  he  could  not  do,  without  produc- 
ing several  hundred  records,  from  different  parts,  which 
could  not  be  procured ;  he  produced  several  books  of  ac- 
counts kept  by  himself  and  his  deputy,  shewing  what  was 
due;  other  books  of  account  were  produced,  containing 
entries  made  by  different  persons,  some  of  whom  were 
gone  away,  and  others  at  a  great  distance.  The  plaintiff 
might  have  been  examined  himself,  as  there  was  a  power 
to  do  so ;  and  in  fVame  v.  Bryant  (a),  it  was  held,  that  an 
award  was  good,  though  the  plaintiff  was  the  only  witness 
examined  in  support  of  his  own  case.  Here  the  plaintiff 
was  ready  to  be  examined,  and  it  cannot  therefore  be  said 
that  he  was  guilty  of  wilful  misconduct. 

c/«  Jervis /in  support  of  the  rule.— In  Ashian  v.  George , 
it  appeared  that  the  witnesses  would  not  come,  and  on 
that  account  only  the  submission  was  revoked.  The 
plaintiff  has  not  shewn  that  he  has  used  reasonable  dili- 
gence to  procure  the  necessary  evidence.  In  construing 
the  clause  respecting  the  examination  of  the  parties  them- 
selves, the  rule  has  always  been,  not  to  examine  a  party 
in  support  of  his  own  case,  but  to  give  the  adverse  party, 
if  he  likes,  an  opportunity  of  caUing  him.  It  is  not  sworn 
that  the  plaintiff  offered  to  be  examined.  The  arbitra- 
tion went  off  solely  by  the  default  of  the  plaintiff;  and  we 
ought  therefore  to  be  put  in  the  same  situation  as  we  were 
before. 

(a)  3  B.  &  Gres.  590;  S.  C.  5  D.  &  R.  301. 
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Batlbt,  B. — I  think  the  plaintiff  ought  to  pay  the  costs         1833. 
of  the  reference.     He  comes  totally  unprepared  with  the       morgan 
necessary  proofs.     An  expense  is  uselessly  incurred^  and  ^* 

all  falls  to  the  ground,  and  the  plaintiff  positively  refuses  to 
make  another  appointment.  Ashton  v.  George  is  a  very 
different  case;  there  several  witnesses  were  wanted,  whose 
expenses  were  tendered,  but  they  refused  to  attend.  I 
think  the  arbitrator  did  right  in  saying  he  would  not  ex- 
amine the  plaintiff  to  prove  his  own  case;  he  might  have 
called  the  defendant  to  prove  whether  certain  business 
was  or  was  not  done ;  but  not  the  plaintiff,  in  support  of 
his  own  case.  In  Warne  v.  Bryant^  the  Court  would  not 
enter  into  the  question,  as  it  is  for  the  discretion  of  the 
arbitrator. 

Vauohan,  B. — The  plaintiff  might  have  come  better 
prepared. 

Rule  absolute  (a). 

(a)    See  Morgan  v.  Willianu,  1  s.  39,  the  power  of  the  arbitrator 

DowL  P.  G.  611,  where  the  arbi-  caiiDOt  be  revoked,  except  by  the 

trator  examined  the  pliuntiff.    By  leave  of  the  Court, 
the  late  act  of  3  &4WiU.4,  c.  42, 


Hale  v.  Baker. 

X  HIS  was  an  action  to  recover  for  business  done  by  the  Where  a  defen- 
plaintiff  for  the  defendant,  as  a  valuer.  On  the  g7th  of  tummT^,T^ 
February f  after  the  action  was  commenced,  a  summons  was  "tay  proceedings 

"  ^  on  payment  of 

taken  out  to  stay  proceedings,  on  payment  of  the  sum  of  20/.,  a  certain  sum 
and  costs ;  but  the  plaintiff  opposed  it^  as  he  claimed  4  6/.  58.;  the  piaintiffre- 

fused  to  accept 
it,  but  after- 
wards, when  the  money  was  paid  in  under  a  rule  of  Court,  took  it  out  and  discontinued ; — Heldf 
that  the  plaintiff  was  only  entitled  to  costs  up  to  the  time  of  the  first  offer,  though  he  stated  as  a 
reason  fiv  not  proceeding,  that  he  could  not  find  a  material  witness. 


* 
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1833.  and  do  order  was  made.  A  declaration  was  then  delivered, 
and  the  defendant  took  out  another  summons  why  all  pro- 
ceedings should  not  be  stayed  on  payment  of  ^Z.,  with  the 
costs  up  to  February  27th,  which  came  on  before  Gaselee, 
J.y  on  May  the  4th ;  but  the  plaintiff  still  declining  to  take 
it,  the  learned  Judge  recommended  the  defendant  to  pay 
that  sum  into  Court;  20/.  was  accordingly  paid  in  on  the 
usual  rule,  and  since  then  issue  was  joined,  and  the  cause 
stood  for  trial;  but  the  plaintiff  obtained  a  rule  to  discon- 
tinue, and  took  the  20/.  out  of  Court.  The  Master  taxed 
the  plaintiff  s  costs  up  to  the  4th  of  May. 

Chilt&n  now  moved  that  the  Master  might  review  his 
taxation,  by  allowing  the  defendant  his  costs  from  the  27th 
of  February  t  which  would  give  him  the  costs  of  the  de- 
claration and  plea. 

Plati  shewed  cause. — The  plaintiff's  claim  was  for  va- 
luing, and  it  is  sworn  that  the  charges  were  reasonable, 
and  that  no  tender  was  ever  made ;  and  two  days  before 
the  cause  was  tried,  we  inquired  if  the  defendant  had  de- 
livered his  briefs,  because  we  had  not  been  able  to  procure 
the  attendance  of  a  witness,  and  on  that  account  we  dis- 
continued* The  Master  has  taxed  the  costs  only  up  to  the 
time  of  paying  money  into  Court ;  and  the  rule  laid  down  in 
Tidd  (a)  is,  that  the  plaintiff  is  entitled  to  costs  up  to  the 
time  of  bringing  money  into  Court,  though  he  afterwards 
gives  notice  of  trial,  which  he  neglects  to  countermand, 
whereby  the  defendant  is  entitled  to  judgment  as  in  case 
of  a  nonsuit,  or  though  the  plaintiff  afterwards  enter  the 
record  for  trial  and  withdraw  it.  He  cited  Edwards 
V.  Harrison  (6),  where  it  was  held,  that^  in  this  Court, 
the  circumstance  of  the  same  sum  of  money  having 
been  previously  offered  and  refused,  and  afterwards  ac- 

(a)  P.  627,  (9th  cd.)  {b)  11  Price,  533. 
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oepted  by  the  plaintiff  when  the  defendant  pays  it  in  the  1833. 
usual  manner^  does  not  necessarily  deprive  the  plaintiff  of 
his  right  to  costs  up  to  the  time  of  the  money  being  paid 
into  Court.  There  the  Chief  Baron  said^  he  considered, 
that,  in  order  to  succeed  in  an  application  of  this  sort,  it 
ought  to  be  shewn  to  the  satisfaction  of  the  Court  that 
the  money  which  had  been  paid  in  was  all  that  was  really 
due,  or  that  there  was  good  reason  for  thinking  so. 
That  was  where  the  parties  were  in  the  same  situation ; 
here  an  event  subsequently  happened,  which  we  could  not 
be  prepared  for,  which  was,  our  inability  to  procure  a  wit- 
ness; and  the  defendant  does  not  swear  that  no  more  was 
due  than  he  offered. 

Bayley,  B. — It  is  a  great  object,  in  cases  of  this  nature, 
to  have  an  uniformity  of  practice.  James  v.  Raggeii  (a)  is, 
in  substance,  in  favour  of  the  defendant.  There  is  no  af- 
fidavit of  how  much  is  due ;  the  plaintiff  may  have  claimed 
according  to  an  arbitrary  rule,  and  a  jury  might  have 
thought  it  very  unreasonable.  In  February  you  reject 
SO/.,  and  then,  after  incurring  expense,  take  it,  and  give  no 
satisfactory  reason  forproceeding  after  the  27  th  of  February. 
As  to  the  absence  of  the  witness,  it  is  not  shewn  whether 
inquiries  have  been  made  after  him,  or  that  any  attempts 
have  been  made  to  find  him.  This  is  different  from  the 
case  in  Price^  because  the  Court  there  entered  into  the 
circumstances  of  the  case,  and  they  thought  that  a  good 
cause  was  shewn  for  the  plaintiff's  conduct. 

Boll^nd,  B. — It  is  not  usual  to  swear  that  no  more 
was  due.  This  is  not  like  a  demand  for  a  certain  sum; 
the  claim  depends  on  the  amount  charged  by  an  appraiser. 
I  think  the  affidavit  should  have  stated  that  the  rea- 
son for  not  going  to  trial  was,  the  inability  to  procure  the 

(a)  2  B.  &  Aid.  776. 
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1833. 


attendance  of  the  witness,  and  also  what  endeavours  had 
been  made  to  find  him, 

Vauohan,  B — If  the  amount  due  must  be  sworn  to,  it 
would  raise  a  question  in  every  case  how  much  was  due. 

Rule  absolute. 


A  Crown  debtor, 
who  has  issued 
prerogatWe  pro- 
cess agunst  his 
own  debtor,  is 
not  entitled  to 
continue  those 
proceedings  af- 
ter he  has  paid 
his  debt  to 
the  Crown,  and 
after  the  defen- 
dant has  ob- 
tained the  bene- 
fit of  the  Insol- 
vent Act,  and 
been  there- 
by discharged 
from  the  debt 
due  to  the 
Crown  debtor. 


The  King,  in  aid  of  Hollis,  v.  Bingham. 

JjAANNING  shewed  cause  against  a  rule  calling 
upon  HoUis  to  shew  cause  why  the  scire  facias  issued 
against  the  defendant  should  not  be  quashed^  and  why 
Hollis  should  not  pay  the  costs  occasioned  thereby,  and 
the  costs  of  this  rule. 

The  objection  to  the  proceeding  is,  that  Hollis,  not  be- 
ing now  indebted  to  the  Crown,  cannot  avail  himself  of 
the  process  of  extent  issued  against  Bingham;  but,  if  he 
was  indebted  to  the  Crown  at  the  time  of  issuing  the  ex- 
tent, that  is  sufiicient.  The  extent  in  aid  originally  issued 
against  Bingham  in  1816.  Hollis ,  who  was  distributor  of 
stamps  for  the  county  o( Hants,  was  a  Crown  debtor,  being 
at  that  time  liable  to  the  Crown  for  Bingham's  deficiencies. 
Bingham  has  since  taken  tlie  benefit  of  the  Insolvent  Debt- 
ors' Act,  and,  unless  we  can  avail  ourselves  of  the  extent,  we 
shall  be  without  remedy.  But  it  is  said,  that  Hollis  has 
since  paid  the  amount  due  to  the  Crown,  and  that  the  com- 
missioners of  stamps  have  cancelled  the  bond;  but  the  can- 
celling of  the  bond  does  not  destroy  the  debt  to  the 
Crown ;  a  quietus  was  necessary.  Hollis  states  in  his  af- 
fidavit that  he  is  still  indebted  to  the  Crown,  for  he  gave 
a  new  bond  to  the  Crown,  and  under  that  has  been  called 
on  for  debts  for  which  he  was  surety.  It  cannot  be  said 
that  he  is  free  from  liability,  if  the  accounts  can  be  ex- 
amined into  a  second  time  as  they  have  been,  and  Hollis 
compelled  to  give  fresh  security,  and  pay  more   money. 
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The  bond  is  still  outstanding.  He  cited  jtiiiomey-Oene- 
ral  V.  Stonehouse  (a),  and  Rex  v.  Clarke  (6).  In  the  latter 
case,  the  Court  said  that  it  should  not  be  a  rule  that  a 
debtor  of  the  Crown  (though  the  Crown  debt  was  satis- 
fied) should  not  have  the  benefit  of  the  Crown  process 
to  reimburse  himselfy  though  it  could  not  be  granted  un- 
der the  circumstances  of  that  case.  They  ask  also,  not 
only  for  the  costs  of  this  rule,  but  for  all  the  costs^  since 
HoUis  ceased,  as  they  say,  to  be  a  Crown  debtor  in  1825. 
Bat  these  costs  cannot  be  claimed  from  us.  Rex  v.  Bing- 
kam{e). 


1833. 


The  Kino  in 
aid  of  HoLLis 

0. 

Bingham. 


Follett  in  support  of  the  rule. — This  case  has  been  se- 
veral times  before  the  Court,  since  the  defendant  was  dis- 
charged under  the  Insolvent  Act,  in  1832.  In  1831  it  was 
decided,  that  HoUis  was  not  entitled  to  use  prerogative 
process:  the  case  was  then  fully  discussed  (eQ,  and  now 
they  sue  out  a  scire  facias.  The  defendant  was  fully  dis- 
charged, as  against  HolliSf  by  the  Insolvent  Debtors'  Act; 
what  right  can  HoUis  have  now  to  proceed  against  Bing' 
ham  by  prerogative  process  Z  The  Crown  is  no  party  to 
it,  for  HoUis  is  no  longer  a  debtor  to  the  Crown ;  and 
from  our  inquiries  at  the  Stamp  Office,  it  appears  that  Hoi- 
Us  has  not  been  a  distributor  of  stamps  for  many  years, 
and  that  he  is  no  longer,  a  debtor  to  the  Crown.  In  1835, 
HoUis  paid  the  amount  due  to  the  Crown,  and  though  he 
was  required  to  give  a  fresh  security,  against  future  lia- 
bilities, he  does  not  thereby  become  a  Crown  debtor  till 
he  is  called  upon  to  pay  something. 

Bayley,  B. — It  seems  to  me,  that  this  case  is  disposed  of 
by  the  case  in  2  Crompion  Sf  Jervisy  130.    The  Court  there 


(a)  Hard.  229. 
{b)  Bunb.  221. 
(c)  1  Cr.  &  J.  379. 

VOL.  II. 


(d)  R.  y.  Bingham,  2  Gro.  &  J. 
130. 
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1833.  expressed  an  opinion  that  Hollis  could  have  no  further  pro- 
The  Kino  in  ^^^^^^g  against  BinghcMi,  either  in  his  own  name,  or  in 
aidof  HoLLw  the  name  of  the  Crown.  In  1813,  Bingham  was  indebted 
BiNOBAM.  to  Hollis  in  a  sum  of  money.  In  1817,  an  extent  issued 
against  Hollis,  and  an  extent  in  aid  by  Hollis  against 
Bingham.  Bingham  has  since  obtained  his  discharge  un- 
der the  Insolvent  Debtors'  Act.  The  consequence  of  that  is, 
that  Hollis  has  no  right  to  call  for  payment  of  that  debt^ 
because  it  is  at  an  end ;  but  if  circumstances  occur,  which, 
as  between  the  original  creditor  and  debtor,  would  be  a 
bar,  and  the  Crown  has  no  longer  any  interest,  are  we  to 
suffer  the  creditor  to  avail  himself  of  Crown  process,  so  as 
to  defeat  what  would  have  been  a  complete  answer  as 
between  themselves?  But  Hollis  having  once  obtained 
prerogative  process,  he  says  the  Crown  is  not  barred,  and, 
standing  in  loco  coromg^  he  is  entitled  to  use  that  process. 
If  Hollis  is  indebted  to  the  Crown,  the  Crown  is  entitled 
to  compel  Bingham  to  pay ;  but  we  must  be  satisfied  that 
he  is  indebted  to  the  Crown,  before  we  can  allow  him  to 
avail  himself  of  prerogative  process,  otherwise  it  is  an 
abuse  of  the  process  of  the  Court.  And  I  think  it  would 
be  an  improper  exercise  of  the  discretion  of  this  Court,  if 
we  held  that  he  could  avail  himself  of  the  process  of  this 
Court,  not  for  a  debt  due  to  the  Crown,  but  for  a  debt 
discharged  by  the  Insolvent  Act.  The  mere  circumstance 
of  Hollis' s  being  indebted  at  the  time  is  not  sufficient.  If 
you  cease  to  be  liable,  you  cease  to  be  entitled  to  an  ex- 
tent in  aid,  because  it  is  said  he  is  thereby  less  able  to 
pay,  which  he  is  not;  that  appears  from  this  very  case  in 
Z  Crompion  Sf  Jervis,  130.  Hollis  therefore  acted  at  his 
peril,  and  the  scire  facias  must  be  quashed,  and  the  costs 
of  it  paid  by  him,  as  it  is  an  improper  attempt  on  his  part 
to  enforce  execution.  As  to  the  other  costs  we  ought  not 
to  make  any  order. 

BoLLAND,B. — In  substance,  this  case  was  decided  by  that 
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of  1830.     The  case  in  Bunbury  has  a  note«  that  the  Atiar-  1833. 

ney^General  said  he  would  not  be  concluded.     As  far  as  ^^^^  ^^^^^  .^ 

HolUs  is  concerned^  he  can  do  nothing,  but  the  Crown  «d  of  Hollw, 

may    perhaps  now,   if  necessary,  issue   process  against  BiNaHAM. 
Bingham, 

The  other  Barons  concurred. 

Rule  absolute. 


Hughes,  Administratrix,  v.  Brand. 

K^HILTON  applied  to  set  aside  an  order  of  Gaselee,  J.^  Sembie,  that  a 
under  these  circumstances: — The  action  was  brought  by  bewhas nowT 
the  plaintiff  as  administratrix,  for  a  debt  of  6/.  6s.  2d.     On  v^^^'  ^  order 

,       ,  costs  to  be  paid 

March  6th,  Gaselee,  J.,  on  the  application  of  the  defen-  by  either  party 
dantj  made  an  order^  that  on  payment  of  the  debt  and  costs  dUcretion.  ^ 
in  a  week,  all  proceedings  should  be  staid,  and  the  Mas- 
ter was  to  consider  whether  the  costs  of  the  issue  were  to 
be  allowed.  On  March  lltb^  the  learned  Judge  made 
another  order,  that  the  plaintiff's  agent  should  deliver  to 
the  defendant's  attorney  within  a  week,  at  the  plaintiff's 
expense,  a  bill  of  costs,  which  was  to  be  taxed ;  and  that 
the  defendant  should  have  a  week  after  the  delivery  of  the 
bill  to  pay  the  debt  and  costs,  and  that  the  plaintiff  should 
pay  the  costs  of  the  application,  to  be  deducted  from  the 
costs  payable  by  the  defendant;  and  that  the  plaintiff 
should  not  be  allowed  any  costs  after  the  6th  of  March. 
Against  this  latter  order  the  plaintiff  protested,  and  Chil- 
ton  now  contended  it  could  not  be  supported,  as  it  had 
frequently  been  decided  that  a  Judge  had  no  power  to 
order  costs  to  be  paid.  In  answer  to  a  question  from  the 
Court  why  he  had  not  applied  last  Term,  it  was  said,  that 
it  was  supposed  that  the  defendant  would  abandon  the  or- 
der without  expense,  and  pay  the  debt  and  costs^  and  that 
the  delay  was  to  the  plaintiff's  own  prejudice.     No  bill  of 

k2 
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1833.        costs  had  been  delivered.     The  present  application  was 
HuoHEa      made  on  the  6th  of  June. 


V, 

Brand. 


The  Court  having  expressed  a  decided  opinion  that  the 
application  was  now  too  late,  unless  the  delay  was  ex* 
plained — 

Chilton^  on  the  following  day,  produced  an  affidavit  of 
the  illness  of  the  plaintiff's  attorney,  which  prevented  his 
attending  to  business  in  Easter  Term;  and  he  now  con- 
tended, that  the  order  directing  the  plaintiff  to  pay  the 
costs  of  the  taxation  and  of  the  summons  could  not  be  sup- 
ported, as  a  Judge  at  Chambers  had  no  power  to  make 
such  an  order. 

Bayley,  B. — Since  the  Uniformity  of  Process  Act,  a 
Judge  at  Chambers  is  in  a  very  different  situation  to  what 
he  was  in  before  the  act.  A  great  deal  of  new  busi- 
ness is  now  thrown  upon  him.  The  act  certainly  does  not 
give  such  power  to  the  Judge  in  express  terms;  but  it 
seems  to  be  impliedly  given  him  in  some  cases;  as,  where 
the  declaration  is  in  vacation  and  irregular,  cannot  an  ap- 
plication be  made  to  a  Judge  to  set  aside  the  declaration 
with  costs? 

Chilton. — It  may  be  so,  where  the  costs  are  incidental; 
but  here  they  were  not  so. 

The  Court,  under  these  circumstances,  and  not  being  sa- 
tisfied about  the  excuse  for  the  delay,  advised  a  summons 
to  be  taken  out  before  a  Judge. 
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Lewis  v.  Pine. 

X  HIS  was  a  rule  for  setting  aside  a  scire  facias  for  irre-  A  scire  facias 
gularity.     One  objection  was^  that  it  was  served  too  late,    baiion  theTven- 

ing  before  the 
return -day: — 

Hutchinson  shewed  cause^  and  cited  Tidd*s  Practice  (a),  Held,  regular. 
that  the  bail  may  be  served  at  any  time  on  the  return-day; 
for  which  he  cited  Clarke  v.  Bradshaw  (6).  It  cannot  be 
served  after  the  rising  of  the  Court  on  the  retilrn-day,  but 
there  is  no  other  rule.  Here  the  service  was  at  a  quarter 
past  eight  on  the  evening  before  the  return-day. 

Carrington,  cantrd,  contended,  that  the  object  of  serv- 
ing the  bail  was  to  give  them  an  opportunity  of  rendering 
the  principal;  that  this  object  might  be  defeated,  if  it  was 
not  served  till  it  was  too  late  for  the  bail  to  procure  the 
principal  in  time;  and,  since  the  late  rule(c),  which  has 
abolished  the  practice  of  taking  proceedings  against  the  • 
bail  behind  their  backs,  compels  the  plaintiff*  to  give  them 
notice  of  the  proceeding,  the  Court  would  be  disposed  to 
hold  that  the  bail  should  have  a  reasonable  time  allowed 
them,  as  four  days  before  the  return.  He  referred  to 
Webb  V.  Harvey  (rf),  where  a  scire  facias  served  only  an 
hour  before  the  rising  of  the  Court,  on  the  return-day, 
was  held  irregular;  and  also  to  Dax^s  Practice. 

The  Court,  however,  on  the  authority  of  the  case  of 
Clarke  v.  Bradshaw,  held  the  proceedings  to  be  regular. 

Rule  discharged,  with  costs. 

(a)  9th  ed.,  p.  1124.  (b)  1  East,  86. 

(c)  Reg.  Gen.  H.  T.  2  WiU.  4,  s.  81.        (d)  2  T.  R.  767. 
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CoRTEssos  V.  Hume. 
The  affidavit  in   A  NON PROS htLYms  been  signed  in  this  action  for  want 

support  of  a  /.ii         .., 

motion  to  set      Of  a  declaration  in  due  time — 

aside  a  judg- 
ment oinonprot, 

should  state  HaU  obtained  a  rule  nisi,  to  set  it  aside,  on  an  affidavit, 

either  that  '  '  ' 

there  is  a  good  which  Stated,  that  the  plaintiff  had  lent  to  the  defendant 
on  themeriu,or  ^^^l*  in  February  last,  for  which  the  action  was  brought; 
p^eMnf^use^f  ^^'^  *^*^*' '"  consequcncc  of  a  Colonel  Despard  having  inter- 
action, fered  and  asked  for  time  for  the  defendant,  who  was  very 

ill,  the  plaintiff  had  delayed  to  declare.    It  was  also  sworn 
that  the  plaintiff  had  a  good  cause  of  action. 

Archbold  shewed  cause,  and  produced  an  affidavit,  de- 
nying that  the  plaintiff  had  lent  any  money  to  the  defen- 
dant in  February  last,  or  that  the  defendant  had  ever  au- 
thorized Despard  to  make  any  application  to  the  plain- 
•  tiff,  and  stating  that  there  was  a  good  defence  to  the  ac- 
tion. He  contended,  that  the  ground  of  the  application 
failed.  He  also  objected  to  the  affidavit  on  which  the 
rule  was  moved,  that  it  did  not  state  that  the  plaintiff  had 
a  present  cause  of  action,  or  that  he  had  a  good  cause  of 
action  on  the  merits.  The  rule  ought,  at  all  events,  to 
have  been  moved  on  payment  of  costs. 

Lord  Lyndhukst,  C.  B. — It  would  be  better  to  adhere 
to  the  general  rule,  that  the  affidavit  must  swear  to  merits, 
or  that  the  debt  is  now  due.  We  cannot  try  the  merits 
on  affidavit. 

Bayley,  B. — The  defendant  does  not  swear  that  he  has 
repaid  any  money. 

The  Court  ultimately  made  the  rule  absolute  on  payment 
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of  costs;  but  Archbold  stating  that  the  bail  were  discharg-  1833. 

ed,  and  that  there  ought  therefore  to  be  an  exoneretur  en-  cortessos 

tered  on  the  bail-piece,   the  Court  said.  that,  on  these  ^' 
termsi  the  rule  would  be  absolute  without  costs. 

Rule  absolute^  without  costs. 


Davis  v.  Cooper. 

X  HE  defendant  was  served  with  the  writ  of  summons  in  if  the  defen- 
this  action  on  the  20th  of  May.     No  appearance  being  enter  wf  a*"-  '"^ 
entered^  the  plaintiff,  on  the  29th,  entered  an  appearance  pearance  to  the 

,.  _-  .  .,.  writ  within  eight 

for  the  defendant,  dehvered  a  declaration  with  notice  to  days,  and  the 
plead,  and  gave  a  rule  to  plead.  On  June  3rd,  the  de-  Sl*i"ppe^^^^^^^ 
fendant  entered  an  appearance,  and  gave  notice  of  it  to  ^?'  *"™»  *"* 

^*^  1   .  then  the  defen- 

the  plaintiff:  three  days  afterwards,  the  plaintiff  signed  dant  enters  an 

.    J .  appearance  and 

judgment.  gives  noUce  of 

it,  the  plaintiff 
may  proceed  as 

^rcAioZcf  having  obtained  a  rule  niri  to  set  aside  the  if  no  such  ap- 

.     ,  /..I.  ,  1/.1  1  pearance  had 

judgment  for  irregalarity,  on  the  ground  of  there  not  hav-  been  entered, 
ing  been  any  demand  of  plea—  jlldgSent'JSth- 

^  out  a  demand  of 

Erie  shewed  cause,  and  cited  Free  v.  Mason  (a),  where 
it  was  held,  that  a  demand  of  plea  is  unnecessary,  where 
the  plaintiff  appears  for  the  defendunt  according  to  the 
statute. 

Archbold  in  support  of  the  rule. — In  this  Court,  if  the 
defendant  appears,  and  the  plaintiff  knows  of  it,  whether 
he  had  before  appeared  or  not,  the  defendant  is  entitled 
to  a  demand  of  plea.     The  case  cited  is  founded  upon  a 

(a)  5  B.  &  C.  763. 
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1833.  rule  which  does  not  apply  to  this  Court;  before  that  rule 
was  made  in  the  King's  Bench,  a  party  was  bound  to  de- 
mand a  plea.  An  appearance  having  been  entered  before 
judgment  was  signed,  the  plaintiff  was  bound  to  take  no- 
tice of  it. 

Lord  Lyndhurst,  C.  B. — There  is  a  rule  in  the  King's 
Bench  (a),  which  was  drawn  up  immediately  after  the  passr 
ing  of  the  act  of  12  Geo.  1>  c.  29,  which  specially  directs, 
that  where  the  plaintiff  enters  the  appearance,  and  gives 
notice  thereof  to  the  defendant,  and  the  defendant  does 
not  plead  within  the  time  given  by  the  rule  for  pleading, 
the  plaintiff  may  sign  judgment  without  any  further  calling 
for  a  plea.  There  is  a  similar  practice  in  the  Common 
Pleas;  and,  in  a  case  of  doubt,  this  Court  would  follow  the 
King's  Bench, 

Bayley,  B. — After  the  plaintiff  had  appeared,  the  de* 
fendant*s  appearance  could  do  no  good.  He  should  have 
done  it  in  proper  time.  The  effect  of  his  being  allowed 
to  appear  and  give  notice  of  it,  would  be  to  get  twenty- 
four  hours  more  time  to  plead,  after  he  has  had  his  eight 
days  without  having  entered  an  appearance. 

Rule  discharged,  with  costs. 

(a)  Reg.  Gen.  T.  T.  1  Geo.  2. 
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1833. 


Bennett  r.  Thompson. 

JtjiUTCHINSON  had  obtained  a  rule  nm^  under  the  11a  pUuntiffhar- 
Geo.  4  &  1  Will.  4,  c.  73,  s.  3  (a),  for  an  extent  to  be  is-  daSa^^^for  a 
sued  against  the  defendant  Thompson,  the  editor  of  the  p^prifSr  of  a* 
Satirist  Newspaper^  and  his  sureties  in  the  bond  and  re-  newspaper,  u 

1  ,  .  .  «    ,  ^^   not  entitled  to 

cognizance,  given  under  the  provisions  of  the  statute  60  an  extent 
Geo.  3,  c.  9.      The  plaintiff  having  brought  an  action  ^°anK-' 
against  the  defendant  for  a  libel,  and  recovered  lOOL  da-  ^"  *°  ^^  ^'' 

,  ,  cognisance, 

mages,  issued  execution  against  the  defendant's  goods  given  by  them 
for  193/.  The  affidavit  stated,  that  nulla  bona  had  been  paymentofpen- 
retumed  to  this  writ,  and  that  the  defendant  could  not  be  ff  ^ir/&  i** 
found;  and  that  no  satisfaction  could  be  obtained  for  the  ^>/^  4, c.  73,  s. 
debt  and  costs.  It  also  stated,  that  the  sureties  could  not  getting  a  return 
be  found.  The  plaintiff  prayed,  that  he  might  be  at  liber-  ""^jT^^tt 
ty  to  issue  an  extent  against  the  defendant  and  his  two  »«a>n8tthe  prfn- 

•^       ,  ,  dpal,  but  he 

sureties;  and  that  service  of  the  rule  at  the  last  place  of  must  convince 
abode,  and  at  the  Newspaper  office,  might  be  good  ser-  fi^vitTthat^ 
vice.  r*7  "^^^'i* 

has  been  made 
to  obtain  tatis- 
faction  from  the 

Erie  shewed  cause,  and   contended  that  the  plaintiff  defendant, 
was  not  entitled  to  the  extent  until  he  had  used  proper 


{a)  WUch  enacto,  <'  That  if  any 
plaintiff,  in  any  action  for  libel 
against  any  editor,  conductor,  or 
proprietor  of  such  new8paper> 
psmphlety  or  other  paper  as  afor&- 
laid,  shall  make  it  appear  by  affi- 
davit to  Ids  Majesty's  Court  of 
EjDchequer,  that  he  is  entitled  to 
have  execution  against  the  defen- 
dant upon  any  judgment  in  such 
action,  but  that  he  has  not  been 
able  to  procure  satisfaction  by 
writ  of  execution  against  the 
foods  and  chattels  of  such  defen- 


dant, it  shall  be  lawful  for  the 
said  Court,  for  the  benefit  of  such 
plaintiff,  to  order  and  direct  such 
proceedings  to  be  had  and  taken 
upon  such  recognizances  or 
bonds  respectively,  as  would  be 
taken  to  obtain  any  fines  or  pen- 
alties due  to  his  Majesty,  secured 
by  such  recognizance  and  bond. 
Provided  always^  that  the  expense 
of  such  proceedings  shaU  be  ex- 
clusively borne  by  such  persons  as 
aforesaid." 
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1833.         means  to  get  satisfaction  from  the  principal.     The  only 

g  endeavours  made  have  been  by  issuing  a  writ  of  Ji.fa.^ 

V-  and  lodging  it  with  the  sheriff.     The  affidavits  as  to  the 

Thompson.  "  ,  .  .  , 

State  of  the  sureties  are  immaterial. 

Hutchinson* — We  swear  that  we  have  been  unable  to  ob- 
tain satisfaction,  that  the  defendant  is  insolvent  and  has  no 
visible  property,  and  that  we  are  unable  to  get  satisfaction. 

Per  Curiam. — Excepting  that,  you  do  not  state  any 
thing  that  you  have  done,  or  any  steps  that  you  have 
taken.  You  do  not  say  you  went  to  the  defendant's  house 
where  he  lived,  nor  whether  you  know  of  any  other  place 
where  you  might  find  some  property  to  take;  all  that  you 
do  is  to  get  nulla  bona  returned  to  the  writ.  You  want 
the  money  without  the  trouble  of  getting  it. 

Rule  discharged,  without  costs. 


REGULA  GENERALIS. 


Court  of  Exchequer  Chamber. 

Michaelmas  Term,  2  Will.  4. 

XT  IS  ORDERED,  That  henceforth  the  costs  of  proceed- 
ings upon  writs  of  error  from  the  Court  of  Exchequer  to 
this  Court  be  taxed  and  allowed  by  the  Master  of  the 
Court  of  Exchequer. 

Tenterden,  J.  B.  Bosanquet, 

N.  C.  Tin  DAL,  W.  E.  Taunton, 

S.  Gaselee,  E.  H.  Alderson, 

J.  Parke,  J.  Patteson. 
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lEaster  'STmn, 


IN  THE  THIRD  TEAR  OF  THE  REIGN  OF  WILL.  IV. 


CoNNEL  V.  Watson. 
ThESIGER  shewed  cause  against  a  rule  obtained  by  if»  cause  has 

^  ^  "*     been  removed 

Shee^  for  givinff  the  defendant  his  costs,  under  the  43  6.  byAa6.eof77.into 
S,  c.  46,  8.  8f  on  the  ground  of  his  having  been  held  to  Bench^om the 
bail  for  more  than  the  amount  recovered  by  the  plaintiff,  ^aoie^^iainiiff 
without  reasonable  or  probable  cause.     The  present  ac-  recovers  less 

than  the  sum 

tion  had  originally  been  brought  in  the  Palace  Court,  and  for  which  the 
removed  thence  into  the  Court  otKing^s  Bench.    He  con-  arr«rtedrthrfor- 
tended,  that  the  43  Geo.  3,  c.  46,  s.  3,  only  enabled  the  ™«'  ^%^' 

'  .  .  not  grant  the  de- 

Court  in  which  the  action  was  originally  brought  to  grant  fendant  his 

costs  to  the  defendant.     Here,  the  action  having  been  43c/eo.8,c46, 

brought  in  the  Palace  Court,  the  King's  Bench  has  no  ''^' 

power  over  the  costs.   This  was  holden  in  the  case  of  Hand- 

ley  V.  Levy  {a).     A  similar  decision  was  pronounced  by 

the  Common  Pleas  in  the  case  of  Costello  v.  Corleti  (b). 

Shee  supported  the  rule,  and  contended  that  the  pro- 
ceedings in  the  inferior  Court  having  been  removed  by  Ao- 
beas  corpus  into  this  Court,  the  proceedings  in  the  King's 
Bench  must  be  considered  as  a  new  action ;  for  the  plaintiff 

(a)  3  M.  &  R.37;  S.  C.  8  B.  &      315,  S.  C.    See  also  the  case  of 

C.  637.  Jamti   V.    Dawtorif   ante,    vol.    1, 

{h)  4  Bing.  474,  1   M.  &  P.      p.  341,  which  18  to  the  same  effect. 
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1833.        could  declare  for  a  new  cause  of  action,  and  in  a  different 

^  form.     It  being  a  new  action,  the  King^s  Bench  must  be 

V*  considered  as  the  Court  in  which  the  action  was  brought* 

Watbon* 

The  word  **  brought**  must  refer  to  the  Court  in  which  the 
costs  have  been  incurred.  The  costs  in  the  action  were 
incurred  in  this  Court,  and  therefore  this  Court  must  have 
authority  to  grant  them  to  the  defendant.  It  would  be 
absurd  to  contend  that  the  Palace  Court  had  power  to 
grant  costs  incurred  in  the  King's  Bench.  Unless^  there- 
fore, this  Court  granted  the  defendant  his  costs,  the  object 
of  the  statute  would  be  frustrated. 

Cur.  adv.  vult. 

Patteson,  J. — I  have  mentioned  this  case  to  the  other 
Judges,  and  we  are  all  of  opinion  that  this  Court  has  no 
power  to  grant  the  defendant  his  costs,  under  this  statute. 
It  is  said,  that  this  imposes  great  hardship  on  the  defen- 
dant ;  but  he  is  himself  the  cause  of  it,  by  removing  the 
action  into  this  Court.  There  would  be  a  hardship  on  the 
defendant,  if  the  plaintiff  had  power  to  remove  the  action 
into  this  Court.  He  has  not,  however,  such  a  power,  for 
this  reason,  that  he  has  chosen  the  jurisdiction  before 
which  to  bring  his  action. 

Rule  discharged,  without  costs. 


Rex  v.  The  Sheriff  of  Middlesex. 

Where  a  sheriff  JiCOBINSON  shewed  causc  against  a  rule  nisi  for  set- 
oww^«/to^  ting  aside  an  attachment  against  the  sheriff  of  Middle- 
the  bail  bond,     g^x,  for  not  bringing  in  the  body,  on  payment  of  costs. 

the  Court  will  i     j*    i 

get  aside  an  at-  The  ground  of  the  attachment  was,  that  the  sheriff  had 

tachment 

against  him  for 

not  bringing  in 

the  body  on  payment  of  costs,  at  the  instance  of  the  bail,  though  it  irould  not  do  so  on  his  own  appli- 

eation. 
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only  taken  one  surety.     If  the  sheriff  otnitted  to  take  two         1833. 
sureties,  or  permitted  the  defendant  to  go  at  large  without 
taking  a  bail  bond,  and  he  afterward  becanfe  liable  to  an  v. 

,  -  ....       1      t      »       1  .      The  Sheriff  of 

attachment  for  not  bnngmg  m  the  body,  he  was  not  enti-  Middlesex. 
tied  to  relief.  He  cited  Rex  v.  The  Sheriff  of  London  (a), 
in  which  case  it  washolden,  that  where  a  sheriff  had  taken 
a  bail  bond  executed  by  only  one  surety,  the  Court 
would  not  set  aside,  even  on  payment  of  costs,  an  attach- 
ment which  had  issued  against  him  for  not  bringing  in  the 
body. 

Steer,  contrh,  contended,  that  the  Court  would  not  set 
aside  an  attachment  in  a  case  where  the  application  was 
made  by  the  sheriff  himself;  yet  it  was  different  where  it 
was  made  at  the  instance  of  the  bail,  as  in  the  present 
case. 

Pattbson,  J. — The  bail  who  has  been  taken  is  liable  on 
the  bond  ;  and,  as  this  application  is  made  at  his  instance, 
I  think  the  present  rule  must  be  made  absolute  on  pay- 
ment of  costs. 

Rule  absolute,  on  payment  of  costs. 

(a)  9  Moore,  422;  S.  C.  2  Bing.  227. 


LiYERSEDOE,  Assignee  of  Cooper,  v.  Goode. 

rV.  H.  WATSON  moved  for  a  rule  nisi  for  setting  aside  Where  a  piua- 
proceedings  in  this  action.  Cooper  the  bankrupt,  before  no^^uedXn 
hia  bankruptcy,  and  his  assignees  after  that  event,  had  «pJc^>n»  »nd  he 
been  tenants  to  the  defendant.  Rent,  which  accrued  brings  trespass 
after  the  bankruptcy,  being  in  arrear,  the  defendant  dis-  cause^^the  Court 
trained  on  the  goods  of  the  assignees,  which  they  reple-  J^*]'"^*'*^^!!**^* 
vied,  but  were  ultimately  nonprossed  for  not  declaring  in  >ntbe  secondac- 

.  mi  •  1     1  %  •        t       ^O'*  ^^  motion. 

the  county  court.     They  paid  the  rent  and  costs  m  the 
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1833.         action^  and  the  plaintiffs  had  the  goods  back.     The  plain- 

LivERSEDGB     ^^^^  ^^^^  commenccd  the  present  action  of  trespass,  for 

^'  taking  the  same  distress.     The  present  proceedings  must 

be  taken  to  be  vexatious,  and  if  so,  the  Court  had  a  right 

to  interfere  to  set  them  aside. 


Patteson,  J.— Might  not  these  facts  be  pleaded? 

W.  H.  Watson. — Probably  they  might;  but  it  is  the 
practice  of  the  Courts,  where  two  actions  are  brought 
for  the  same  cause,  although  the  defendant  may  plead 
the  pendency  of  another  action  in  abatement,  not  to 
drive  him  to  his  plea,  but  to  relieve  him  summarily,  on  the 
ground  that  two  actions  for  the  same  cause  are  vexatious. 
The  judgment  of  nonpros  in  replevin  is  final,  being  either 
at  the  common  law  for  a  retorno  habendo^  or  for  the  rent, 
under  the  statute  of  17  Car*  2,  c.  7,  and  is,  therefore,  a 
determination  of  the  suit,  and  of  the  right  of  distraining; 
and,  therefore  j  the  Court  will,  under  such  circumstances,  give 
the  defendant  relief  on  motion,  as  the  question  has  been 
determined. 

Patteson,  J. — The  judgment  of  nonpros  is  not  a  judg- 
ment on  the  merits;  and  therefore  I  incline  to  think  it  is 
no  answer  to  the  trespass,  for  the  defendant  may  have  com- 
mitted trespass  under  the  distress,  which  cannot  be  jus- 
tified. If  it  is  an  answer  to  the  action,  the  defendant  may 
plead  it.  I  do  not  think  the  cases  have  gone  so  far  as  the 
present  application.  Unless  the  first  and  second  actions  are 
clearly  the  same,  I  cannot  say  that  the  second  is  vexa- 
tious. 

Rule  refused. 
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Griffiths  v.  Liversedge. 

Xf^2!£  77  shewed  cause  against  a  rule  m^  for  setting  where,  by  the 
aside  a  judgment  and  execution  for  irregularity.  The  courtTcosu  * 
alleged  irregularity  consisted  in  the  non-compliance  with  need  not  be  ux- 

f^  ^  ^  *^  ed,iti8unnecefl- 

12  Reg.  Gen.  T.  T.  1 W.  4  (a),  which  requires^  "that,  be-  tary  to  give  the 
fore  taxation  of  costs,  one  day's  notice  shall  be  given  to  ^y  12 Reg?Gen. 
the  opposite  party."     Here,  however,  no  taxation  was  ne-  '^'  '^'  ^  ^'  *• 
cessary ;  and,  consequently,  no  notice  of  taxation  could  be 
necessary.     It  was  an  action  on  a  bill  of  exchange,  and  a 
cognovit  was  given  by  the  defendant  for  the  amount  of 
debt  and  costs.     The  only  costs  for  which  judgment  was 
signed,  were  those  included  in  the  cognovit^  and  the  costs 
of  signing  judgment.     The  amount  of  the  costs  of  signing 
judgment  was  a  fixed  sum,  which  could  not  be  taxed. 
The  amount  of  the  other  costs  being  ascertained  in  the 
cognovit,  there  was  no  necessity  for  taxing  them. 

Thomas  was  heard  in  support  of  the  rule. 

Patteson,  J. — The  rule  cannot  apply  to  cases  where 
no  taxation  is  necessary.  We  have  held,  that,  in  the  case 
of  a  warrant  of  attorney,  it  is  not  necessary  to  tax  the  costs 
of  signing  judgment,  because  they  are  a  fixed  sum,  which 
cannot  be  reduced.  In  the  case  of  a  cognovit,  where  the 
amount  of  costs  is  mentioned  in  that  instrument,  it  is  not 
necessary  to  tax  them.  It  would  be  different  if  the  amount 
of  the  costs  were  not  mentioned  in  it.  But,  here,  the 
amount  was  mentioned,  and  there  was  nothing  to  tax.  As 
there  was  nothing  to  tax,  no  notice  of  taxation  could  be 
necessary.  The  present  rule,  must,  therefore,  be  discharg- 
ed with  costs. 

Rule  discharged,  with  costs. 

(a)  AntCf  vol.  1,  p.  106. 
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1833. 

Brooke  and  Another,  Assignees  of  Smith,  v.  Fearns. 

Where  a  ver-  jJODD  shewed  cause  against  a  rule  nisi  for  entering  up 
foand,  subject  judgment  in  the  above  caus^,  as  of  Mickaehnas  Term  last, 
to  a  reference.     The  cause  was  tried  at  the  last  Summer  Assizes,  and  a 

and  the  award 

has  not  been  Terdict  found  for  the  plaintiff,  subject  to  a  reference, 
terms  after-  The  arbitrator  made  his  award  on  the  Srd  February  in  the 
TOMU^cannotbe  P''®^®"^  year.  The  present  rule  was  obtained  on  an  affi- 
entered  up  as  of  davit,  which  Stated  that  the  defendant  was  about  to  leave 

the  term  next 

after  the  ver-  the  country.  All  the  statements  in  that  affidavit  were 
sp^ai  appHca-  Completely  answered.  Now,  an  application  bf  this  sort 
don  to  the         could  not  be  granted,  unless  there  was  some  special  ground 

shewn.     The  supposed  special  ground  here  having  failed, 

the  present  rule  must  be  discharged. 

Wighiman,  contra,  admitted  that  he  was  answered  by 
the  defendants  affidavits;  but  he  contended  that  it  was  a 
matter  of  course  for  the  plaintiff  to  be  at  liberty  to  enter 
up  judgment  as  of  the  term  next  afler  the  assizes  at  which 
the  verdict  was  found,  although  the  award  might  not  be 
made  until  a  subsequent  period. 

Patteson,  J.  (aflter  inquiring  of  the  Master). — It  is 
not  a  matter  of  course  to  enter  up  judgment  as  of  the  term 
next  after  the  assizes  at  which  the  verdict  is  found ;  but 
such  a  proceeding  is  a  matter  of  special  application.  As 
in  the  case  of  a  verdict  subject  to  a  special  case,  if  it  is  re- 
quired to  enter  up  judgment  as  of  the  term  next  afler  the 
finding  of  the  verdict,  a  special  application  for  that  purpose 
must  be  made  to  the  Court. 

Rule  discharged,  without  costs. 
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1833. 

Thomas  r.  Philby. 

JrOL£r£7'T  applied  to  make  a  Judge's  order  of  reference  Wbere,  from 

a  rule  of  Court.     The  only  difficulty  which  presented  it-  of  aT arbi^^^^^^ 

self  in  doins  so,  was,  that  the  arbitrator,  who  was  not  a  bar-  *«'»  the  original 

®       '  '  order  of  rcfer- 

rister,  had  the  original  order  of  reference,  and  refused  to  ence  cannot  be 

deliver  it  up  without  payjtnent  of  an  exorbitant  fee  of  a  pUeate  may  be* 

hundred  guineas  for  four  meetings.  ""^«  *  ™'*  °^ 


Court. 


Patteson,   J. — Under  these  circumstances,   you  may 

obtain  a  duplicate  of  the  order,  and  make  that  a  rule  of 

Court. 

Rule  accordingly. 


Engleheart  v.  Eyre  and  Another. 

JH^LANSEL  moved  to  set  aside  a  writ  of  summons,  on  the  Where  there  are 
ground  of  various  alleged  defects  in  it  First,  the  summons  ^ants,  the  word 
stated,  that,  in  case  of  the  defendants'  default  in  causing  **y^^"}^  ^« 

'  '  ®   notice  in  a  aum- 

an  appearance  to  be  entered  for  them,  the  plaintiff  **  may  mons,  that  the 

1  %    r  It       A        1  plaintiff  may  en- 

cause  an  appearance  to  be  entered  for  you.      As  there  ter  an  appear- 

wcre  a  number  of  defendants,  it  ought  to  have  stated,  feIJlLntB,'H^they 
"  for  you,  and  each  of  you."    The  words,  "  for  you,"  could  ^  "?*  appear, 

^       '  ^  »  .y       »  IS  to  be  con- 

only  properly  apply  to  the  case  of  one  defendant.     Second-  strued  distnbu- 

]y,  the  provision  of  s.  12,  of  the  2  &  3  Will.  4,  c.  39,  was  on  a  summons, 
not  complied  with.  That  section  required  an  indorsement,  ^toroeysuin^it 
on  all  process,  of  "  the  name  and  place  of  abode  of  the  at-  out  is  sufflcient- 

11  •  1  tt     rv^t  /.  'y  "tated  by  in- 

tomey  actually  sumg  out  the  same.      That  of  course  must  dorsing  the 
mean,  the  name  and  place  of  abode  of  the  attorney  on  the  {Hlhich^he^be^ 
record.     But  here  the  indorsement  was  of  the  name  of  '^"P* 

The  residence 

the  firm  to  which  the  attorney  belonged:  thus,  *^  Poole  of  an  attorney 
8f  Gamlen.'*    Thirdly,  the  residence  stated  was  "Graf/*s  described'by^he 
In$f  London"  although  no  part  of  Gray*  8  Inn  was  in  Lon^  ^^^^^^f" 
don*    TJie  object  of  the  statute  was,  that  the  defendant  Ltmdon," 
VOL.  II.  L  D.  p.  c. 


EYRE. 


146  CASES  IN  THB  PRACTICE  COURT,    K.  B. 

1833.        might  easily  discover  the  residence  of  the  attorney  suing 
Enoleheart    ^"^  ^^^  process,  but  that  object  would  not  be  attained  by 
v-^         such  an  indorsement,  as  no  one  could  be  adequately  guided 
to  the  attorney's  place  of  residence  by  so  general  a  de« 
scription. 

Cup.  adv.  vuiU. 

Patteson,  J. — In  this  case,  I  think  the  defendants 
ought  not  to  have  the  rule  prayed.  As  to  the  first  objec- 
tion, that  the  words  in  the  summons  ought  to  be  '^  for  you 
and  each  of  you,"  instead  of  ''for  you,**  I  think  that  the  word 
"  you"  is  to  be  taken  distributively,  as  applying  to  each  of 
the  defendants;  and,  therefore,  that  it  is  sufficient.  With 
respect  to  the  second  point,  that  the  name  of  the  firm  is 
indorsed,  instead  of  that  of  the  attorney  whose  name  ap- 
pears upon  the  record,  I  think  the  indorsement  is  suffi- 
cient. The  case  of  James  v.  Swift  (a)  is  an  authority  in 
point;  there,  in  an  action  for  false  imprisonment  against  a 
justice  of  the  peace*  the  notice  required  by  the  24  Geo* 
S,  c.  44j  was  signed  ''  T.  j*  W.  A.  Williams.'*  The  names 
of  the  aittornies  for  the  plaintiff  were,  Thomas  Adams  WU- 
liamfif  axid  William  Adams  Williams.  The  Court  there 
bqld  the  indorsement  sufficient.  Indeed,  it  is  not  only  suf- 
Qcient  to  state  the  name  of  the  firm,  but  it  appears  to  me. 
ini^qh,  better  so  to  do  than  to  state  the  name  of  the  attor- 
ney of  the  firm  whose  name  may  happen  to  be  on  the  re- 
cord. Then,  as  to  the  third  point,  with  regard  to  the; 
stajtement  of  the  attorney's  residence,  it  appears  to  me 
that  the  statement  of  **  Gray's  Inn,  London,'*  is  sufficient* 
i)  being  the  residence  of  an  attorney.  If  it  were  the  state- 
iOfsnt  of  the  residence  of  an  individual  not  an  attorney,  it 
might  be  diiB^rent.  There  is  one  case  in  the  Exchequer, 
w^here  the  Court  held  it  sufficient  to  state  the  residence  of 
an.  attorney  to  be  in  ''  Ely  Place."  The  rule  now  prayed 
for  cannot  therefore  be  granted. 

Rule  refused. 

(a)  4  B.  &  C.  681 ;  S,  C.  6  D.  &  R.  625. 
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Rbx  v»  The  Sheriff  of  Middlesex,  in  Crawford  v.  Boyd. 

JSALL  obtained  a  rule  nisi  for  setting  aside  an  attach-  in  ail  cases,  the 
ment  against  the  sheriff,  on  the  ground  that  the  rule  fot  ^JgYn^attorney 
brinsiDff  in  the  body  was  in  the  name  of  an  attorney  who'  ™"*f  ^  wrveA 

**     ®  "^  "^  on  the  opposite 

bad  not  appeared  in  the  previous  proceedings.^  party. 

Alexander  shewed  cause',  and  produced  an  affidavit 
which  stated  that  an  order  for  changing  the  attorney 
had  been  obtained,  but  was  not  served  on  the  opposite 
party.  He  admitted,  that,  if  the  attorney  had  died,  it 
Would  have  been  necessary  to  give  notice  of  the  appoint- 
ment of  a  new  attorney,  as  in  the  case  of  Ryland  v. 
Noakes(a);  but  contended  that  such  strictness  was]  not 
necessary  where  the  attorney  was  merely  changed. 

Ball,  contrh,  was  stopped  by  the  Court. 

Patteson,  J. — It  is  necessary,  in  all  cases,  that  the 
order  foi^  changing  the  attorney  should  be  served  on  the 
opposite  party,  otherwise  there  might  appear  to  be  seve- 
ral attomies  acting  for  tbe  same  party  in  the  same  cause, 
and  bis  opponent  would  n6t  know  to  whom  he  was  to  at- 
tend. It  is  more  important  that  the  order  should  be  served 
in  those  cases  where  a  change  of  attorney  has  taken  place^ 
than  where  an  attorney  has  died;  for«  the  death  of  the  at- 
torney might  have  been  known  to  the  party. 

Rule  absolute,  with  costs. 
(a)  I  Taunt.  342. 


l2 
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1833. 

Ex  parte  Tiohe. 

The  Court  will  .ALEXANDER  presented  a  petition  under  the  S2  GeOf 
deiulrarc?""."  ^*  ^-  ^8,  s-  11,  on  the  part  of  a  person  named  Tighe,  who 
2,  C.28, 8. 11,     ^as  confined  in  the  custody  of  the  Marshal,  for  relief  from 

to  relieve  a  ^  ^ 

debtor  from  ai-  certain  extortions  to  which  he  alleged  himself  to  have  been 
unless  aprlw^T'  subjected  by  the  officers  of  the  King's  Bench  prison.  His 
{^XnUmJe'  ^^^^^'^^  s**^^^'  ^^at,  between  the  years  1824  and  1827, 
out  on  the  part    he  had  obtained  211  day-rules;  for  each  of  these  he  had 

of  the  petitioner.   ,  _  i   ^      «  »    *•  ^ni  • 

been  charged  4^.  xa,  fees.  Ihis,  he  stated,  was  a  greater 
amount,  '*  as  he  understood/'  than  he  ought  to  pay  for  each 
day-rule.  He  further  stated,  that  he  had  complained  to 
the  Master  of  the  Crown  Office,  and  that,  although  that 
officer  had  inquired  into  the  matter,  no  redress  had  been 
afforded  him. 

Patteson,  J. — As  this  is  not  a  common  application,  I 
will  consult  the  other  Judges  on  the  point. 

Cur.  adv.  puU. 

Patteson,  J. — I  have  spoken  to  the  other  Judges  on 
this  subject,  and  we  are  all  clearly  of  opinion,  that,  under 
this  act  of  parliament,  before  any  petition  can  be  heard,  or 
any  matter  of  the  description  referred  to  in  this  petition 
be  made  the  subject  of  inquiry,  it  is  necessary  that  a  suf- 
ficient ground^  should  be  laid  before  the  Court  to  shew  a 
primd  facie  case  of  extortion.  Now,  the  question  is,  has 
such  a  case  of  extortion  been  laid  before  the  Court?  I 
have  examined  the  affidavits  on  which  this  application  is 
founded,  and  they  merely  state  what  the  parties  making 
them  say  they  believe  and  understand.  They  do  not  go 
on  to  state  the  grounds  of  their  belief  and  understanding, 
or  the  persons  from  whom  they  have  received  any  infor- 
mation on  the  subject.     The  petitioner  states  that  he  has 
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complained  to  the  Master  of  the  Crown  Office,  and  that  he         1833. 
has  received  no  redress.    Now,  the  Master  of  the  Crown       „ 

'  Ejc  parte 

Office,  it  appears,  has  inquired  into  the  matter,  *and  he  Tiuhf. 
reports  to  us  that  the  fees  were  perfectly  legal,  according 
to  the  practice  as  it  existed  between  the  years  1824  and 
18S7,  although,  from  the  alterations  arising  from  paying 
the  various  officers  by  salaries  instead  of  fees,  the  fees  on 
a  day-rule  now  only  amount  to  3s.  2d.  instead  of  4^.  2d. 
Under  these  circumstances,  there  is  nothing  like  a  primd 
facie  case  to  authorize  the  interference  of  the  Court, 
and  therefore  this  petition  cannot  be  received. 


HoAD  et  Ux.  V.  Matthews. 

KyOMYN  shewed  cause  against  a  rule  for  discharging  the  lu  an  aciion  of 

female  plaintiff  out  of  custody  on  a  ea.  sa,  issued  against  band  and  wife, 

her  for  the  costs  of  a  nonsuit  in  this  action.     It  was  an  ac-  pjacc^^he  wife" 

tion  of  trespass  for  imprisoning  the  wife,  and  tlie  plaintiffs  may  be  taken  in 

.  _,  .  .      execution  for 

were  nonsuited.     The  question  was,  whether  she  was  etiti-  the  cosu,  if  she 
tied  to  be  discharged  under  these  circumstances  ?   Mr.  2^dd,  p^J^ny!'  ^ 
in  his  Practice,  vol.  1,  p.  194,  ed.  9,  laid  it  down,  that,  **m 
actions  against  husband  and  wife,  the  husband  alone  is 
liable  to  be  arrested  on  mesne  process,  and  shall  not  be  dis- 
charged until  he  hath  put  in  bail  for  himself  and  his  wife. 
If  the  wife  be  arrested  on  mesne  process,  she  shall  be  dis- 
charged on  common  bail,  and  that  whether  she  be  arrest- 
ed singly  or  jointly  with  her  husband.     But,  where  the 
wife  is  taken  in  execution,  she  shall  not  be  discharged,  un- 
less it  appear  that  she  has  no  separate  property  out  of 
which  the  demand  can  be  satisfied;  or  that  there  is  fraud 
and  collusion  between  the  plaintiff  and  her  husband  to 
keep  her  in  prison."    It  is,  therefore,  important  to  consi- 
der whether  the  wife  has  any  separate  property  of  her 
own.     She  swears  that'  sh6  has  not;  but  rthe  affidavits  In 


V, 
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1833.  answer  suggest  that  she  has  one  eighth  part  of  certain 
HoAD  leasehold  property,  and  has  a  share  in  other  property  under 
a  will.  Whether  she  has  separate  property,  therefore,  is 
a  matter  of  doubt.  But  the  interference  of  the  Court, 
even  if  there  w^s  ^o  doubt  upon  the  point,  would  be  a  mat- 
ter of  discretion  in  the  Court,  as  was  laid  down  in  the  case 
of  Chalk  V.  Deacon  and  wife  (a).  Under  these  circum- 
stances, as  it  did  not  clearly  appear  that  she  had  no  sepii- 
rat^  property,  the  Court  wpuld  not  b^  disposed  to  dis- 
charge her  out  of  custody. 

Law,  conird. — According  to  the  language  of  Mr.  Tldd, 
as  there  is  no  pretence  for  suggesting  that  any  collusion 
exists  on  the  part  of  the  husband  to  keep  his  wife  in  pri- 
son, the  only  question  is,  whether  she  has  separate  property. 
Mr.  Justice  Bayley,  in  the  case  o(  Sparkes  v.  BeU(b\  re- 
cognised this  as  the  correct  rule.  The  defendant  here 
swore  that  she  had  no  separate  property,  and  it  was  for 
the  other  side  to  shew  that  she  had.  This  they  had  not 
done,  and  therefore  the  female  plaintiff  was  entitled  to 
her  discharge. 

Cur.  adv.  vuU. 

Patteson,  J. — This  appears  to  be  the  first  case  which 
has  arisen  where  the  husband  and  wife  have  been  nonsuit- 
ed, and  the  wife  has  been  taken  in  execution  for  the  costs. 
On  examining  the  older  cases,  the  wife  was  not  entitled  to 
her  discharge  when  taken  on  mesne  process  or  in  execution. 
But,  of  late  years,  the  wife  has  been  discharged  when  taken 
either  in  execution  or  on  mesne  process.  I  cannot  find  any 
distinction  to  have  been  taken  between  cases  where  the 
husband  and  wife  have  been  plaintifis  or  defendants,  or 
where  the  plaintiffs  have  been  nonsuited,  or  had  a  verdict 
against  them.    Nor  can  I  see  why  there  should  be ;  because 

(a)  6  J.  B.  Moore,  12a.  (b)  8  B.  &  G.  1$  5.  C.  2  M.  &  R.  124. 


Matthews. 
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tbe  judgment  in  both,ca8es  is  against  husband  and  wife.   As        I8d3. 
it  doeft  not  appear  in  this  case  that  there  is  any  reason  for  ^ 

supposing  tbe  husband  to  collude  with  the  defendant^  for  v. 

the  purpose  of  keeping  the  wife  in  confinement^  the  case 
is  reduced  to  the  question,  whether  she  has  any  separate 
property.  She  says  she  has  no  property  in  her  own  right, 
separate  and  apart  from  her  husband.  The  answer  to 
this  is,  that  it  is  believed  she  has  one  eighth  part  of  cer- 
tain leasehold  property,  and  that  she  has  a  share  Of  ceN 
tain  other  property  under  a  will.  It  is  thus  left  a  matter 
of  doubt«  It  would,  therefore,  be  liiore  satisfactory  if  she 
would  produce  the  will.  If  the  property  is  settled  to  her 
sole  and  separate  use,  she  is  not  entitled  to  her  discharge; 
but,  if  it  was  not  left  to  her  sole  and  separate  use,  I  think 
she  ought  to  be  discharged.  The  burthen  of  shewing  that 
the  property  is  for  her  separate  use,  is  thrown  on  the  other 
side.  The  rule  will,  therefore,  be  absolute  for  discharg- 
ing her,  unless  it  is  shewn  within  two  days  that  the  pro- 
perty is  settled  to  her  sole  and  separate  use  under  the  will. 

Rule  accordingly. 


Bragg  v.  HopkinsA    j^^.^  ^^^^ 

Wills  v.  Hopkins,  j 

Wills  t?.  Hopkiks,       Common  Pleas. 

JoARSTOfV,  for  the  sheriff  of  Dorset,  moved  for  the  one  Court  can- 
usual  rule  under  the  interpleader  act  (1  &2  Will.  4,  c.  58,  sheriff  under  ^ 
s.  6  )•     He  made  it  part  of  his  motion,  that  the  rule  should  *»»«  interpleader 

'  f  .  .  act  with  respect 

include  the  execution  creditors  in  the    Common  Pleas,  to  process  issued 
so  as  to  Save  the  sheriff  the  expense  of  a  e^eparate  applica-  q^^^^^ 
tion  to  that  Court.     He  admitted  that  the  practice  was  for 
the  sheriff,  where  he  had  writs  against  the  same  defen- 
dant issuing  out  of  several  Courts,  to  apply  separately  to 
each  Court;    but  he  submiitted  that  either  Court  might 
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1833.  entertain  the  subject  matter  of  the  different  claims:  and 
that^  when  that  Court  was  possessed  of  it,  the  judgment 
creditors  under  the  other  writs  might  be  called  before  the 
Court  as  persons  laying  claim  to  the  goods,  according  to 
the  words  of  the  act. 

Patteson,  J. — It  certainly  is  a  point  of  considerable 
importance  to  sheriffs;  but  I  do  not  think  they  caR  be  re- 
lieved in  the  way  you  suggest. 

I  know  my  Brother  Parke  last  term  had,  on  one  occa- 
sion, to  consider  whether  the  act  applied  to  cases  of  con- 
flicting  executions.  He  thought  it  did  not.  You  must 
take  your  rule  only  in  the  King's  Bench  causes,  and  must 
apply  by  a  separate  motion  to  the  Common  Pleas  in  the 
cause  in  that  Court. 

Rule  nisi  accordingly. 


Smedley  t;.  Christie  and  Another. 
Where  a  defen-  JM, ANSEL  shewed  cause  against  a  rule  for  judgment  as 

dant  is  entitled    .  ^  ^^       t      ^i.  •  •  •   •       i  • 

to  Judgment  at  ^^  ^^^^  of  a  nousuit.     In  this  casc,  issue  was  joined  m 
in  cage  of  anon-  Michaelmas  Term,  1832.    No  proceedings  were  taken  by 

tuit,  for  not  giT-  '  r  o  j 

ing  notice  of  the  plaintiff  during  that  Term  or  Hilary  Term.    On  the 

deprived  of  his  16th  o(  April,  noticc  of  trial  was  given  for  the  last  Mid' 

p^intiff  ^>1ng  dlcscx  Sittings  in  Easter  Term,  and  the  rule  msi  for  judg- 

notice  before  ment  as  in  case  of  a  nonsuit  was  obtained  on  the  20th  of 

motion  made. 

ApriL  This  it  was  contended  was  an  improper  applica- 
tion, as  it  was  too  late  to  apply  for  such  a  rule  after  the 
plaintiff  had  given  notice  of  trial. 

White,  contrh,  cited  the  case  otBainbridge  v.  Purvis  (a), 
in  which  case  it  was  held,  that,  where  a  default  in  proceed- 
ing to  trial  had  been  made  by  a  plaintiff,  but  the  defen- 

(0)  Ante,  Vol.  1,  p.  444. 
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dant  did  not  move  for  judgment  as  in  case  of  a  nonsuit  un-*         ^d^< 
til  after  fresh  notice  of  trial,  the  defendant  was  still  enti-       smedley 
tied  to  his  judgment. 


PattesoNj  J* — In  this  case,  no  default  has  been  ac- 
tually made  except  in  not  giving  any  notice  of  trial.  But, 
in  the  case  otBainbridge  v.  Purvis^  there  had  been  an  ac- 
tual notice  of  trial,  although  the  record  was  withdrawn. 

White. — The  plaintiff  has  neglected  to  proceed  accord- 
ing to  the  course  and  practice  of  the  Court,  by  not  giving 
notice  of  trial.  The  case  therefore  comes  within  the  mis- 
chief contemplated  by  that  of  Bainbridge  v.  Purvis.  The 
defendant  will  be  thrown  over  the  term  in  consequence 
of  the  plaintiff's  laches. 

Patteson,  J. — I  think  this  case  comes  within  the  prin- 
ciple of  Bainbridge  v.  Purvis.  The  rule  must,  therefore, 
be  absolute,  unless  the  plaintiff  will  give  a  peremptory  un- 
dertaking to  try  pursuant  to  his  notice. 

Rule  discharged  accordingly. 


V. 

Chrxstib 


Gilbert  v.  Kirkland. 
jyimR.  CLARKE  Bhe^ed  cause  against  a  rule  forjudg-  Where  a  piain- 

.         •  /»  ..         -VT   ^«  /•  X  •  1  •  tiff  ha*  once  la- 

ment as  m  case  of  a  nonsuit.      Notice  of  trial  was  given  y^^  his  came 

for  the  last  Summer  Assizes,  when  it  was  made  a  remanei.  *°^  *°j^*u*" 

'  sizes,  and  it  has 

Another  notice  was  given  for  the  Spring  Assizes,  at  which  ^en  nu^e  a 
time  the  plaintiff  did  not  try.     Having  once  taken  down  fendant  cannot 
the  cause  to  the  assizes,  and  it  having  been  made  a  remanet,  ^^"casc  df  a"* 
the  plaintiff  bad  complied  with  the  provisions  of  the  act  of  nonsuit,  ai- 

plaintiff  may 
have  given  a  subsequent  notice  of  trial,  on  which  he  has  taken  no  steps. 
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1833.       parliamenti  and  therefore  the  defendant  was  not  in  a 

^  situation  to  move  for  judffment  as  in  case  of  a  nonsuit 

Gilbert  •'      ® 

»•  He  cited  Mevobum  v.  Langley  (a),  Denman  y.  BmU  {b\ 

K««L*K».     ^^  Brown  f>.Rudd{c). 

.  White,  cantrh,  contended,  that,  although  taking  the  cause 
down  to  trial,  and  making  it  a  remanei,  would  cure  previ- 
ous laches;  yet  the  plaintiff  having  taken  down  the  cause 
a  second  time,  and  not  having  proceeded  to  trial  pursuant 
to  his  notice,  he  was  liable  to  judgment  as  in  case  of  a 
nonsuit.  The  present  case  was  distinguishable  in  this 
particular  from  any  of  the  cases  cited.  He  referred  to  the 
case  of  Oadd  v.  Bennet  {d)\  in  which  case,  the  cause  was 
set  down  for  the  sittings  in  term,  and  made  a  remanet  to 
the  sittings  after  term,  by  consent,  and  the  Court  there 
held  that  the  defendant  might  move  for  judgment  as  in 
case  of  a  nonsuit,  if  the  plaintiff  afterwards  withdrew  the 

record. 

Cur.  adv»  vuU. 

Patteson,  J. — I  have  consulted  the  other  Judges  on 
this  point,  and,  looking  at  the  principle  of  the  authorities, 
we  are  of  opinion  that  the  plaintiff  having  taken  down  his 
cause  to  trial,  and  it  having  been  made  a  remanet^  the  de- 
fendant cannot  afterwards  have  judgment  as  in  case  of  a 
nonsuit;  and  that  it  does  not  signify  whether  the,  plain  tiff 
is  passive  and  takes  no  step,  or  gives  notice  of  trial,  which 
he  abandons.  This  rule  must  therefore  be  discharged, 
and  the  costs  will  be  costs  in  the  cause. 

Rule  accordingly. 

(fl)  3 T.  R.  I.  also  Edrttpp  v.  Davies^  anle.  Vol.  F, 

(h)  U  J.  B.  Moore,  443;  S.  C.  p.  562. 

3  Binj^.  499.  (d)  2  B.  &  Aid.  709. 
(c)  AnU,  Vol.  1,  p.  371.    Sec 
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Hanwell  v.  Mure. 

A  RULE  was  obtained  to  shew  cause  why  the  sum  paid  Where  money  u 
into  Court  by  the  defendant  in  lieu  of  bail,  under  the  7  under"tbe  T^ft  8 
&  8  Geo.  4,  c.  71,  should  not  be  paid  out  to  the  defendant,  ^^^'J^\lJ\^l 
he  having  put  in  and  perfected  special  baiL     The  appli-  "sue  is  joined, 
cation  was  made  after  issue  joined  in  the  cause  and  notice  take  it  out  muat 
of  trial  given,  but  before  costs  were  taxed  and  final  judg-  fg^uTjofnel*^'* 
ment  signed.    The  rule  being  drawn  up  to  shew  cause  in 
chambers. 

Dodd  attended  to  support  it,  and  contended  that, 
as  the  words  of  the  clause  are,  **  it  shall  be  lawful  for 
the  defendant^  at  any  time  in  the  progress  of  the  cause,  be- 
fore issue  joined  in  law  or  fact,  ot  final  or  interlocutory 
judgment  signed^  to  receive  the  same  out  of  Court>*'  the 
application  was  in  time* 

TavmtoNj  J.  (baviBg  retired  to  consult  some  of  the 
other  Judges,  and  having  consulted  six,)  decided,  that  the 
application  must  be  made  before  issue  joined,  in  cases 
where  issue,  was  joined  at  all;  and  that  the  words, ''  be- 
fore final  or  interlocutory  judgment  signed,"  applied  only 
to  cases  of  judgment  by  default,  or  on  confession. 

Rule  discharged  {ay 
(a)  See  FfrriiU  v.  Jlejcander  and  laaacson,  anU,  Vol.  1,  p.  ]32. 
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The  Court  can 
only  interfere  to 
compel  an  at- 
torney to  deli- 
ver up  deeds  in 
his  possession, 
at  the  instance 
of  the  party 
who  deposited 
them  with  him. 


In  re  Thornton,  Gent, 

JiOG GINS  obtained  a  rule  calling  on  an  attorney  to 
deliver  up  certain  title  deeds  of  an  estate  in  Yorkshire ^ 
on  an  affidavit  stating  that  the  party  on  whose  behalf 
he  applied  had  obtained  a  verdict  in  an  action  of  eject- 
ment, and  had  recovered  possession  of  the  estate;  and 
that  he  had  demanded  the  deeds  of  the  attorney. 

Dodd  now  shewed  cause,  on  an  affidavit  stating  that 
Mr.  Thornton  had  received  the  deeds  from  a  devisee  un- 
der the  will  of  a  Mrs.  Williamson,  and  given  an  undertak- 
ing for  them  to  such  devisee ;  that  a  second  will  had  been 
found,  and  that  the  devisee  under  the  second  will  was 
disputing  the  validity  of  the  first  in  the  Ecclesiastical 
Court  of  York;  that  the  suit  was  now  depending;  that 
either  of  the  devisees  who  succeeded  intended  to  dispute 
the  title  of  the  party  who  had  recovered  in  ejectment;  and 
that  Mr.  Thornton  had  received  notice  fr^m  the  devisee 
to  retain  the  deeds.  Dodd  contended,  that,  as  the  appli- 
cation was  not  made  either  by  the  party  who  delivered  the 
deeds  to  Mr.  Thornton,  or  any  party  appearing  to  claim  un- 
der him,  the  Court  could  not  interfere. 

Taunton,  J.,  was  of  opinion  that  the  Court  could  not 
interfere  to  compel  the  attorne}'  to  deliver  up  the  deeds 
under  the  circumstances  disclosed  on  the  affidavits*  The 
present  rule  must  therefore  be  discharged,  with  costs. 


Rule  discharged,  with  costs. 
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Garrick  v.  Jones  and  Others. 
Jones  and  Others  v.  Garrick. 

jL  his  wag  an  application  to  set  off  debt  and  costs  reco-  Theamoantof 
▼ered  in  one  action  against  debt  and  costs  recovered  in  an-  ^J^^  cannot 
other.     The  former  action  had  been  brought  by  the  cap-  **®  ***gJ*J[j 
tain  of  a  vessel  against  his  owners^  and  in  it  he  recovered  amount  of  a 
a  sum  of  114/.  8^.  for  debt  and  costs.     For  this,  judgment  ^" 
was  signedi  execution  issued,  the  amount  levied,  and  in 
the  hands  of  the  sheriff,  with  notice  to  him  to  retain  it. 
The  second  action,  which   was  in   the  Exchequer^  was 
brought  by  the  owners  of  the  vessel  against  the  captain. 
A  verdict  had  passed  in  favour  of  the  plaintiffs  for  143/. 
IBs.  4cf.,  but  a  rule  for  a  new  trial  was  still  pending  before 
the  Court.     Under  these  circumstances  a  rule  nisi  was  ob- 
tained for  setting  off  the  amount  of  the  sum  for  which 
the  verdict  was  found  against  the  amount  for  which  the 
judgment  had  been  signed. 

l^Aesiger  shewed  cause  against  this  rule,  and  contended 
that  no  such  set-off  as  that  prayed  could  be  made.  The 
owners  had  in  fact  obtained  no  available  verdict,  still  less 
had  they  obtained  any  judgment.  If,  therefore,  the  pre- 
sent rule  were  made  absolute,  the  captain  would  be  de- 
prived of  the  fruits  of  his  judgment^  without  any  corres- 
ponding advantage. 

Alexander  supported  the  rule. 

Patteson,  J. — As  the  owners  have  obtained  no  final 
judgment,  the  present  application  cannot  be  granted.  I 
think  the  rule  ought  to  be  discharged,  with  costs. 

Rule  discharged,  with  costs. 
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BaIGOS  9.  GiLlfOVR  RiCHARMON. 


Proceedings  JMLANSEL  Obtained  a  rule  nisi  in  this  case,  to  set  aside 
irregttUr,  if  the  proceedings  against  the  bail^  on  the  gvoand  of  irreguhKrity. 
pr^^\h!?*a.  '^^  plaintiff  lodged  a  ca.sa.  against  tbeprimripal,  and  got 
io,  agataat  the    j^  retumed,  **  non  est  imenius*'    He  then  proceeded  by  set. 

principel  to  l>e  '       ■  .  •  .         r 

retuvncd  wm  ut  fa.^  Mid  ultimately  fixed  the  bail.  It  appeared  that  Che 
ingThat'the'de-  defendant  had  been  arrested  at  the  suit  of  other  creditors*, 
fendant  is  in       ^^  committed  to  the  custody  of  the  sheriff  of  Middleseit, 

custody  of  the  •'  ' 

sheriff;  although  on  the  SOtb  November^  18S0«  and  had  remained  in  custody 
name.  Until  c/ttfy,  1831.     He  was  detained  in  one  action  by  the 

name  of  H.  G.  Richardson;  in  a  second  by  that  of  Henry 
Richardson;  in  a  third  by  that  of  Henry  Qitmour 
Richardson*  This  third  name  was  hia  real  one.  The  ear. 
so*  was  lodged  in  May^  1881,  at  which  time  the  defendAntf 
was  in  the  sheriff's  custody.  The  return,  howerer,  bad 
been  *^  non  est  inventus »*^  It  was  contended,  that,  as  the 
defendant  was  detained  in  the  actual  custody  of  the  sheriff, 
he  could  not  properly  return  non  est  inventus^  so  as  to  war- 
rant the  proceedings  against  the  bail  (a),  and  therefore  that 
the  proceedings  were  irregular. 


Hutchinson  shewed  cause  against  the  rale,  and  submit* 
ted  that  the  sheriff  was  not  bound  to  know  that  the  defeiw 
dant  was  in  his  custody,  as  he  was  detained  by  a  name  dif- 
ferent from  that  by  which  the  original  action  had  been 
brought  against  him. 


(fl)  Sec  Ward  v.  Brumfit  ^  Etut- 
wood,  Bui  of  Rhodes,  2  M.  &  S. 
238.  Id  that  case  it  was  held  that 
a  return  by  the  sheriff  of  non  est 
inventus,  procured  by  the  plain- 
tiff against  the  principal,  in  or- 
der to  ground  proceedings  against 
the  biul,  is  irregular,  if  the  principal 


be  at  that  time  in  custody  of  the 
same  sheriff  on  a  criminal  charge : 
and  the  Court  set  aside  the  pro- 
ceedings against  the  bul,  with 
costs,  where  the  plaintiff  knew 
that  the  principal  was  in  such 
custody  at  the  time  of  such  re- 
turn. 


Brigos 
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Pattesom,  J. — It  appears  to  me  that  the  question  here         1833. 
18^  whether  the  plaintiff  was  aware  that  the  defendant  was 
in  custody  of  the  sheriff  at  the  time  he  procured  the  ca.  sa.  v. 

to  be  returned  non  est  inventus^  If  that  fact  were  within 
bis  knowledge,  it  is  immaterial  by  what  name  the  defen- 
dant was  detained,  as  he  ought  not  to  have  procured  such 
a  return  to  be  made.  The  Master  will  therefore  inquire 
whether  the  plaintiff  knew  the  defendant  was  in  custody 
at  the  time  he  procured  the  return  of  non  est  inventus.  If 
he  finds  that  the  plaintiff  was  aware  of  the  fact,  the  rule 
must  be  made  absolute;  if  not,,  it  must  be  discharged. 

Rule  accordingly. 


The  Master  being  of  opinion  that  the  plaintiff  was  not 
aware  of  the  defendant's  detainer  at  the  time  he  procured 
the  return  o€non  est  inventus,  the  rule  was  afterwards — 

Discharged,  with  costs. 


Joiusa'a 

M.  ANSEL  opposed  country  bail,  on  the  ground  that  suf-  i  Reg.  Gen.  T. 
ficient  notice  of  justification  had  not  been  given.  The  giVing  four  day*' 
bail-piece  had  been  filed  on  the  6th  of  May,  and  notice  of  notice  of  jusiifi- 

»  "  catioDi  only  ap- 

justification  given  on  the  same  day  for  the  8th.  It  was  piie«  where  the 
contended,  that,  according  to  \  Reg.  Gen.  T.  T.  1  W.  4,  (a)  the  time  of  put 
there  ought  to  have  been  four  days'  notice  of  justification.  ""«'"• 

Patteson,  J.— That  rule  only  applies  to  cases  where 
the  bail  are  put  in  and  justify  at  the  same  time.  Here 
the  bail  were  only  put  in  on  the  6th,  and  were  not  to  jus- 
tify till  to-day. 

Bail  justified. 

(a)  Ante,  Vol.  1,  p.  102. 
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If  a  plaintifi; 
after  leaving 
this  country, 
commences  an 
action,  he  will 
be  compelled  to 
find  secority  for 
costs. 


Wells  v.  Barton« 

JUUTCHINSON  shewed  cause  against  a  rule  requiring 
the  plaintiff  to  give  security  for  costs.  The  plaintiff  had 
left  England  for  America  in  February,  1832,  and  the  pre- 
sent action  was  commenced  in  April,  1833.  Affidavits 
were  produced,  in  which  it  was  sworn  that  the  plaintiff 
was  only  temporarily  absent,  and  that  he  meant  to  return 
shortly.  No  ground,  therefore,  was  laid  for  compelling 
plaintiff  to  give  the  required  security  for  costs. 


Patteson,  J. — The  cases  in  which  a  plaintiff  is  excused 
from  giving  security  for  costs  on  the  ground  of  temporary 
absence  from  England,  are  those  in  which  he  has  left  this 
country  after  the  commencement  of  the  action.  Here,  the 
action  was  brought  more  than  a  year  after  the  plaintiff 
had  left  England.  The  present  rule  must  therefore  be 
made  absolute* 

Rule  absolute* 


Crinttfi  Q:^m, 


IN  THE  THIRD  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


If  an  attorney 
omits  to  take 
out  bis  certifi- 
cate, but  discon- 
tinues to  prac- 
tise, he  may  be 
re-admitted 
without  pay- 
ment of  fine  or 
arreari  of  duty. 


Ex  parte  Thompson. 

WW.  H.  WATSON  moved  to  re-admit  an  attorney.  The 
affidavit  on  which  he  founded  his  application  stated  that 
the  applicant  had  been  regularly  admitted,  but  that,  from  a 
change  in  his  circumstances,  he  had  discontinued  to  take 
out  his  certificate.  During  such  discontinuance,  however, 
he  had  ceased  to  practise. 
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Taunton,  J, — He  may  be  re-admitted  without  paying 
any  fine  or  the  arrears  of  duty  which  have  accrued  since 
be  took  out  a  certificate,  as  it  appears  by  the  affidavit  that     Thompson. 
he  has  not  practised  during  that  period. 

Rule  granted. 


Ex  parte 


Ex  parte  Joy  Es. 

xxEORGE  applied  on  behalf  of  the  plaintiff  for  a  rule  Utheagentof 
to    shew    cause  why    Messrs.  AdUngton,    Gregory,   ^  S^'w™*J,„,e 
Faulkner,  the  agents  of  the  plaintiff's  attorney,  should  not  <=*'"■(  <*■>■><>< 

make  a  sum  • 

pay  over  to  the  plaintiff  the  costs  of  a  nonpros  alleged  to  maryappiica- 
have  been  caused  by  the  neglect  of  the  agents.  ^n'tf*"'*  ^*'* 

Taunton,  J, — There  was  no  privity  between  the  plain- 
tiff and  his  attorney's  agents,  and  therefore  the  Court  can- 
not interfere.  Granting  that  the  agent  is  ever  so  wrong, 
there  is  no  privity  between  him  and  the  client.  The 
plaintiff's  remedy  is  against  the  attorney  in  the  country. 
It  is  the  duty  of  the  attorney  in  the  country  to  employ  a 
proper  agent.     The  present  application  cannot  therefore 

be  granted. 

Rule  refused. 


Re  Bateman. 

JlETERSDORFF  shewed  cause  against  a  rule  calling  The  undertak- 
en Mr.  Batemany  an  attorney,  to  pay  over  the  sum  of  25/.  |,"^  ^nnoVbT 
to  the  plaintiff,  pursuant  to  his  undertaking.     It  appeared  •«m"*'.iiy> «"- 
that  an  action  had  been  commenced  by  a  person  named  as  attorney  in 
StrcUford  against  a  person  named  Ayrton»    Mr.  Bateman, 
who  was  an  attorney,  but  not  the  attorney  in  the  cause, 
gave  his  undertaking  to  the  plaintiff  for  the  payment  of 
the  sum  of  25/.,  in  order  to  induce  the  latter  to  give  time 
VOL.  II.  M  D.  p.  c. 
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1833.        to  the  defendant.    The  present  application  was,  that  the 
_  T"^*^  undertaking  so  given  should  be  summarily  enforced  •    It  was 

JR$  0ATE1CAN* 

contended  that  the  Court  had  no  power  to  interfere,  un- 
less the  attorney  against  whom  the  application  was  made 
was  the  attorney  in  the  cause.  The  mere  fact  of  his  being 
an  attorney  was  not  sufficient  to  entitle  the  Court  to  en- 
force this  undertaking.  The  party  to  whom  the  under- 
taking was  given  must  be  left  to  his  action.  He  cited 
Ex  parte  Watts  (a),  Walker  v.  Arlett  (i),  In  rePaterson  (c), 
In  re  Greaves  {d),  and  BurseU  v.  Jones  {e). 

Patteson,  J. — ^The  Court  cannot  enforce  this  undertak- 
ing«  unless  the  attorney  is  attorney  in  the  cause. 

Rule  discharged^  with  costs. 

(«)  AnU,  Vol.  1,  p.  612.  {d)  1  C.  &  J.  374,  n. 

(h)  Ante,  Vol.  1,  p.  61.  (c)  3  B.  &  Aid.  47- 

(c)  Ante,  Vol.  1,  p.  468. 


TrING  V.   GOODINO. 

Where  three  at-  ffuSTICE  moved  to  be  allowed  to  enter  an  appearance 
been  made  to  for  the  defendant  under  the  2  &  8  W.  4,  c.  39,  s.  3  (a). 
^*Jlr7whi1h^Te  ^  distringas  had  been  obtained,  and  three  attempts  made 
been  rendered     jq  gervc  the  defendant  with  that  writ ;  but  on  every  occa- 

ineffectual  by 

the  conduct  of  sion  the  housc  was  found  to  be  shut  up  and  a  barricade 
h^%t^n^%r  round  the  door;  but  there  were  servants  inside,  one  of 
Courtwiiiaiiow   ^jjQjn  appeared  at  a  window,  and  spoke  to  another,  direct- 

an  appearance  *  *^  * 

to  be  entered      ing  the  door  to  be  kept  fast,  and  told  the  person  who 

came  with  the  process  that  he  knew  the  object  of  his  com- 
ing. A  copy  of  the  distringas  had  been  placed  on  the 
door  of  the  house  at  each  attempt  to  effect  a  service. 

(a)  See  3  Dowl.  Stat.  145. 


for  him. 
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Taunton,  J. — You  may  enter  an  appearance  for  the        1833. 
defendant  under  these  circumstances.  Trino 

V, 
GOODINO. 

Rule  absolute  in  the  first  instance. 


Heald,  Gent.,  one  &c.,  v.  Hall. 

JJM,ARTIN  obtained  a  rule  nisi  for  reviewing  the  Mas-  Although  the 
ter's  taxation  under  these  circumstances.     The  plaintiff,  uon,  hunotju- 
who  is  an  attorney,  brought  an  action  at  the  instance  of  [eJ^^ng^hethei 
the  defendant  against  a  person  named  Cosserat  upon  a  acta  done  by  the 

,  .«.       i*  1  A  •     i»         t  #•     1        attorney  were 

biU  of  exchange.  A  cognovit  for  the  payment  of  the  useful,  he  may 
money  on  the  first  day  of  Hilary  Term,  1832,  was  given.  tVrTJllcL'lS! 
On  that  day,  the  money  not  being  paid,  the  plaintiff  wrote 
to  Cosserat,  requesting  him  to  remit  the  amount.  On  the 
following  morning,  he  received  a  letter  from  Cosserat, 
stating  that  he  had  tendered  the  money  to  Hall  on  the  day 
it  was  payable.  The  plaintiff  waited  five  days,  and  then 
signed  judgment.  An  application  was  made  by  Cosserat 
to  set  aside  that  judgment,  and  the  rule  for  that  purpose 
was  made  absolute,  with  costs.  Those  costs  were  paid  by 
the  plaintiff  to  Cosserafs  attorney.  The  present  action 
^as  brought  to  recover  the  costs  of  signing  judgment,  and 
the  costs  paid  by  the  plaintiff  to  Cosserat.  The  common 
order  for  taxation  being  taken  out,  the  Master  disallowed 
the  costs  of  signing  judgment  and  the  sum  paid  by  the 
plaintiff  to  Cosserat y  as  he  was  of  opinion  that,  as  the  sign- 
ing judgment  was  unnecessary,  the  costs  of  it,  and  all  con- 
sequent costs,  should  be  disallowed.  It  was  contended  that 
the  Master  had  no  power  to  disallow  these  costs;  because, 
by  doing  so,  he  was  entering  into  the  question  as  to  whe- 
ther the  labour  of  the  attorney  was  or  was  not  beneficial 
to  the  client,  which  question  could  only  be  tried  before  a 
jury. 

m2 
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1833.  After  cause  had    been  shewn   against   this    rule   by 

Jeremy — 


Patteson^  J. — The  plaintiff  certainly  has  a  right  to 
have  the  question  as  to  the  costs  paid  to  Cosserai  tried  by 
a  jury;  but  I  think  that  the  Master  had  a  right  to  disallow 
the  other  items.  I  do  not  think  the  Master  has  a  right  to 
inquire  generally  as  to  whether  the  proceedings  taken 
have  been  beneficial  to  the  client;  but^  in  this  particular 
case,  the  tender  of  the  money  to  the  client  having  been 
made  with  the  knowledge  of  the  plaintiff  before  he  signed 
judgment,  I  think  the  Master  might  consider  the  signing 
of  the  judgment  an  unnecessary  act,  upon  which  he  has  a 
right  to  adjudicate.  Upon  the  whole,  however,  as  the 
sum  paid  to  Cosserat  only  amounted  to  4/.,  the  rule  had 
better  be  discharge:?,  without  costs. 

Rule  discharged,  without  costs. 


Harrington  v.  Page. 

An  attorney,  by  JldRLE  shewed  cause  against  a  rule  for  bringing  back 
other  to  bring  the  vcnue  in  the  case  from  Sussex  to  Middlesex*  It  had 
Wm^wdveThis  been  obtained  on  the  ground  that  the  plaintiff  was  an  at- 

privilege,  and  tomev.  and  therefore  sued  as  a  privileged  person,  and,  be- 
therefore  cannot  ■''  ,     ,     ,  .111-  •    •!  . 

as  a  matter  of  ing  SO  privileged,  had  a  right  to  have  his  cause  tried  in 
wusTinThe"  Middlesex.  But,  although  he  was  an  attorney,  he  had 
county  QtMid-'    waived  his  privilege,  by  employing  another  person  to  bring 

the  action  instead  of  suing  in  person.  Having  waived  his 
privilege,  he  sued  as  a  common  person,  and  therefore  the 
defendant  was  entitled  to  change  the  venue  on  a  common 
affidavit  that  the  cause  of  action  arose  in  Sussex,  and  not 
elsewhere. 
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V. 

Paug. 


J.  J.  Williams,  contrhy  cited  the  case  of  Tagg  v.  Ma-  1 833. 
dan{a\  in  which  the  Court  intimated^  that^  if  it  could  be  harrikgton 
seen  from  the  record  that  the  plain tifT  was  an  attorney i  he 
would  be  entitled  to  his  privilege.  The  present  action 
was  for  work  and  labour  done  by  the  plaintiff  as  an  attor- 
ney. The  Court  could  therefore  see  from  the  record  that 
he  sued  as  an  attorney.  Besides,  it  would  be  extremely 
hard  if  he  were  not  allowed  to  avail  himself  of  this  privi- 
lege,  since  at  the  trial  he  would  be  obliged  to  shew  that  a 
signed  bill  had  been  delivered  a  month  before  the  action 
brought,  and  that  he  was  an  attorney.  If  he  were  to  be 
subjected  to  the  difficulties  attendant  on  his  character 
of  attorney,  surely  he  ought  to  be  allowed  to  enjoy  the 
privileges  connected  with  it.. 

Taunton,  J. — It  is  very  clear,  in  point  of  practice,  that 
the  defendant  in  an  action  for  work  and  labour  done  may 
move  to  change  the  venue  from  the  county  in  which  the 
action  is  originally  brought,  on  the  usual  affidavit  that  the 
cause  of  action  arose  in  another  county,  and  not  elsewhere. 
It  b  equally  clear,  that  the  plaintiff  may  bring  back  the 
venue  in  many  instances,  and  one  of  those  is  where  the 
plaintiff  sues  as  a  privileged  person.  The  question  here 
IS,  whether  the  person  has  discarded  his  character  of  a 
privileged  person,  and  sues  as  a  common  person?  By  em- 
ploying another  attorney  to  bring  the  action,  he  has  waiv- 
ed his  privilege,  and  sues  here  as  a  common  person;  and 
it  does  not  necessarily  follow  that  he  is  suing  for  work  and 
labour  done  in  his  character  of  an  attorney,  because,  being 
an  attorney,  he  brings  an  action  for  work  and  labour  done 
by  him.  He  is  therefore  not  entitled  to  bring  back  the 
venne. 

Rule  discharged,  costs  to  be  costs  in  the  cause. 


(a)    1  B.  &  P.  629.     See  also      Strange,  837;  and  WeUand  v.  Fan- 
Hetkermgtan,  one  &c.,  v.  Lowthy  2      ment,  Barnes,  479,  ed.3. 
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1833. 

Bishop  v.  Hinxm an. 

Before  the  sher.  JtClSING  obtained  an  interpleading  rule  under  the  1  & 
Court  under  the  ^  Witt.  4,  c.  58,  8. 6,  on  behalf  of  the  sherifTof  Hampshire^ 
he  irbound^to^'  requiring  the  execution  creditor  in  the  above  cause,  and 
inquire  into  the  th^  mortgagees  of  Certain  property  belonging  to  the  defen- 
daims  set  up;  dant,  to  appear  and  state  their  claims,  and  abide  such  or- 
he  brings  par-  ^^^  &s  the  Court  should  think  it  right  to  make.  It  ap- 
Court  in^conw-  V^^^^^  ^hat  a  Ji.fa.  at  the  suit  of  the  plaintiff  had  been 
quenceofa        directed  to  the  sheriff,  and  he  had  made  out  his  warrant 

claim  which  is  *  •       n*         n         %  «..  ,  ii«« 

clearly  bad  in  to  his  officer  for  the  purpose  of  seizing  the  goods  of  the 
Court^wUi'com-  defendant.  On  going  to  the  premises,  which  were  a  farm« 
pel  him  to  pay    h^  found  a  man  named  John  Woodnut  in  possession,  who 

the  costs.  , 

said,  **  that  he  had  taken  possession  of  the  farm  on  behalf  of 
the  mortgagees  of  the  property,"  but  that  he  had  no  orders 
with  regard  to  the  growing  crops,  and  that  he  would  not 
interfere  with  any  one  who  might  claim  them.  A  notice 
was  afterwards  given  to  the  sheriff  by  the  mortgagee,  that 
he  had  taken  possession  of  the  growing  crops,  as  well  as  of 
the  farm.  The  execution  creditor  did  not  interfere  either 
by  abandoning  his ^./a.,  or  by  acknowledging  the  claim  of 
the  mortgagees.  Under  these  circumstances,  the  sheriff 
obtained  the  above  rule. 

• 

Danger  appeared  for  the  execution  creditor,  and  sub- 
mitted, thatj  as  he  had  done  no  more  than  cause  9l Ji.fa.  to 
be  issued  to  the  sheriff,  who  was  to  inquire  and  do  his 
duty,  the  creditor  ought  not  to  have  been  brought  before 
the  Court.    He  was  therefore  entitled  to  his  costs. 

Crowder  appeared  for  the  mortgagees,  and  contended 
that  his  clients  had  been  improperly  brought  before  the 
Court,  as  it  must  be  clear  to  the  sheriff  that  the  mortga- 

(a)  See  2  Dowl.  Stat.  559. 


TRINITY  TBRM9  3  WILL.  IV.  167 

gee8>  having  taken  poBsession  under  tbeir  title,  had  taken         1833. 
possession  of  the  growing  crops  as  well  as  of  the  farm.        bishop 
There  could  be  no  valid  or  legal  claim  to  any  of  the  pro-  ^' 

perty  on  behalf  of  the  execution  creditor,  and  therefore 
the  case  did  not  come  within  the  statute.  The  mortga- 
gees having,  then,  been  put  to  the  expense  of  coming  to  an- 
swer the  sheriff's  rule,  without  any  pretence  for  such  a 
proceeding,  the  sheriff  ought  to  pay  the  costs. 

Rising  urged  that  the  sheriff,  being  ignorant  of  the 
mortgage  under  which  possession  had  been  taken  only  two 
days  before  the  receipt  of  the  Ji. /a. ,  and  being  told  by 
Woodnui,  the  mortgagees'  agent,  that  he  did  not  claim  the 
growing  crops,  was  placed  in  difficulty  by  the  mortgagees 
afterwards  claiming  those  crops  as  well  as  the  land ;  and 
that  the  mortgagees  should  therefore  pay  the  costs,  not  the 
sheriff,  who  was  never  under  the  statute  of  interpleader 
allowed  costs. 

Taunton,  J. — ^I  am  of  opinion  that  applications  under 
this  statute  ought  not  to  be  considered  as  a  matter  of 
course.    It  is  the  duty  of  the  sheriff  to  make  some  inquiry 
before  he  comes  to  this  Court.     He  is  not  to  be  spared  all 
trouble,  and  to  abstain  from  making  all  inquiry.     But, 
where  conflicting  claims  are  advanced,  on  which  be  cannot 
decide,  he  may  then  come  to  the  Court.     It  appears  here, 
that,  in  point  of  fact,  there  were  no  conflicting  claims.    The 
question  therefore  is,  who  is  to  pay  the  costs.     If  the  sher- 
iff had  no  fair  grounds  for  coming  here,  I  think  he  ought 
to  pay  the  costs?    It  appears,  that,  on  the  8th  May^  the 
mortgagees  took  possession  of  every  thing,  and  put  a 
man  into  possession.     In  point  of  law,  it  is  quite  clear, 
that,  if  mortgagees  take  possession,  the  growing  crops  can- 
not be  taken  at  the  instance  of  an  execution  creditor  pur- 
suing the  debtor  to  judgment.     When  the  sheriff  entered, 
these  growing  crops  were  not  liable  to  the  execution. 
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1B33.         But  it  appears  that  the  man  in  possession^  John  ffoodnui^ 
Bishop       ^^'^  ^^^  officer  that  he  had  taken  possession  of  the  goods 
«.  and  of  the  farm  as  the  servant  of  the  mortgagees,  but  that  he 

bad  not  tlic  care  of  the  growing  crops^  and  that  he  would 
not  interfere  with  any  person  who  might  ckim  them* 
Now,  I  think  the  sheriff  should  have  known  that  the  mort* 
gagees,  having  taken  possession  of  the  lands,  had  primd 
Jade  taken  possession  of  the  crops.  These  crops  were 
therefore  protected  from  execution ;  and,  although  John 
Woodnut  did  say  that  they  were  not,  he  might  have  in- 
quired whether  that  statement  was  true  or  not.  But  it 
appears  that,  before  this  rule  was  moved  for,  the  sheriff 
received  notice  from  the  mortgagees  that  they  had  taken 
possession  of  the  growing  crops,  as  well  as  of  the  farm. 
Now,  that  formal  notice  was  more  than  equivalent  to  the 
idle  statement  of  Woodnut;  but,  instead  of  relying  on  the 
claim  of  the  mortgagees,  he  took  the  idle  declaration  of 
this  labourer.  The  judgment  creditor  did  not  object  to 
the  seizure  of  the  mortgagees,  and  therefore  there  were  no 
conflicting  claims  within  the  meaning  of  this  act.  If  the 
judgment  creditor  had  preferred  a  claim  to  the  sheriffj 
and  desired  him  to  take  possession  of  the  growing  crops, 
the  case  would  have  been  different.  Now,  as  the  sheriff 
has  brought  the  mortgagees  here  wrongfully,  I  think  he 
ought  to  pay  their  costs.  As  to  the  costs  of  the  judgment 
creditor,  the  case  is  perhaps  different.  He  does  not  appear 
to  have  repudiated  his  claim,  and  therefore  the  sheriff  might 
have  thought  that  he  intended  to  persevere  in  it.  I  think 
the  judgment  creditor  therefore  ought  not  to  have  his 
costs. 

Rule  discharged  on  these  terms* 


4 
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1833. 

Cassbldinb  v.  MundaYi  (in  error  J. 

¥¥•  H.  WATSON  obtained  a  rule  nisi  in  this  case,  call-  Where  a  plain- 
ing on  the  defendant  in  error,  and  Mr.  Tindal,  the  late  S""d  hw'' 
under-sheriff  of  Buckinghamshire,  to  shew  cause  why  the  "*>*  entered 

°  '  "^  on  the  roll  the 

defendant  or  his  attorney  should  not  enter  an  award  of  an  tumd  of  elegit 
elegit  and  the  sheriff's  return  to  it  on  the  roll,  and  why  the  return,  and  the 
under-sheriff  should  not  deliver  a  copy  of  the  elei^it  and  the  J"<*8™«"^  »■  *^- 

*^«'  o  terwards  revers- 

inquisition  to  the  plaintiff  in  error.     His  affidavit  stated  that  ed,  the  Court 
the  defendant  in  error,  Munday,  obtained  judgment  in  puintifftoaup- 
Easter  Term,  1827,  against  the  plaintiff  in  error,  Cassel-  llL^'ltZeL 
dine*     A^.yb.  was  afterwards  issued,  and,  the  judgment  Janceofthe 
not  being  satisfied,  an  elegit  was  issued  in  further  satisfac- 
tion of  it,  and  a  moiety  of  the  lands  of  the  plaintiff  in  error 
taken  under  it.     A  writ  of  error  was  afterwards  brought 
by  the  defendant  below,  and  judgment  was  given  in  his 
favour,   reversing  the   former  judgment.      He  contend- 
ed that  as  a  sci.  fa.  was  necessary  to  obtain  restitution,  a 
return  to  the  elegit  was  also  necessary.     The  office  of  the 
custos  breviumi9as  searched,  and  it  appeared  that  the  elegit 
had  not  been  returned.     The  object  of  the  application 
therefore  was,  that  those  steps  might  be  taken  which  would 
enable  Mr.  Casseldine  to  obtain  restitution. 

N.  Clarke  shewed  cause  against  the  rule,  on  behalf  of 
the  defendant  in  error,  on  the  affidavit  of  Mr.  Simpson,  his 
general  attorney,  although  not  the  attorney  in  the  cause. 
He  contended,  that,  as  the  proceedings  in  error  were  hos- 
tile to  his  client,  he  was  not  bound  to  assist  the  plaintiff 
in  error;  and  Mr.  Simpson,  now  the  attorney  for  Mr. 
Munday,  swore  that  neither  one  nor  the  other  had  the  eh' 
git  or  return,  and  whether  the  former  attorney  had  it  or 
not  he  did  hot  know.  It  was  therefore  impossible  for  the 
defendant  in  error  to  comply  with  the  rule,  if  even  it  were 
made  absolute  against  him. 
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1833.  Kelly  shewed  cause  on  the  part  of  Mr.  Tindal,  the  un- 

Cassbldinb    der-sheriff.     At  the  time  the  elegit  issued  in  the  year 
^'  1828|  Mr.  Tlndal  was  under-sherifF  to  Mr.  Harvey,  the 

then  sheriff  of  Buckinghamshire.  That  gentleman  ceased 
to  be  sheriff  in  18^.  Mr.  Tindal  was  now  under-sheriff 
again^  under  the  present  sheriff.  He  contended  that  the 
Court  had  no  jurisdiction  over  the  under*sheriff|  he  being 
only  the  servant  of  the  sheriff.  If  any  thing  wrong  had 
been  done  while  Mr.  Harvey  was  sheriffi  the  proper  re- 
medy was  by  action  against  him.  However,  it  was  sworn 
that  the  elegit  and  return,  with  the  proceedings,  had  been 
delivered  to  the  agent  of  Mn  Mundai^s  attorney  at  that 
time. 
• 

W.  H.  Watson  admitted  that  he  could  not  support  his 
rule  against  the  under-sheriff. 

Taunton,  J. — The  plaintiff  in  error  is  entitled  to  resti- 
tution of  what  was  taken  under  process  issuing  on  an  er- 
roneous judgment.  He  is  therefore  entitled  to  have  all 
that  done,  ex  debitojustiti€e,  which  is  necessary  for  the 
purpose  of  doing  him  justice,  that  is  to  say,  to  have  the 
writ  of  elegit  returned^  in  order  that  he  may  be  relieved 
from  the  consequences  of  the  erroneous  judgment.  My 
only  doubt  is  as  to  the  form  of  the  rule.  As  to  Mr.  Tin- 
dal, it  is  abandoned;  but  it  is  sought  to  make  the  other 
part  of  the  rule  absolute^  which  requires  '*  the  defendant 
in  error  to  shew  cause  why  he  should  not  enter  the  award 
of  elegit,  and  the  sheriff's  return  thereto,  on  the  roll."  It 
seems  to  me,  that  the  rule  should  have  required  the  sheriff, 
Mr.  Harvey,  to  return  the  writ. 

W.  H.  Watson. — We  could  not  rule  the  sheriff  to  return 
the  writ,  because,  as  he  has  been  more  than  six  months 
out  of  office,  he  would  have  a  short  answer  under  the  sta- 
tute of  20  G<?o.  2,  c.  37. 
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Taunton  »  J. — Have  you  any  affidavit  to  shew  that  the         1833. 
defendant  in  error  has  the  elegit  and  return? 

Casseldinb 
v. 

W.  H.  Watson. — No ;  it  is  sworn  that  the  plaintiff  in  error  Mundat. 
does  not  know  where  it  is;  therefore  the  late  under-sheriff 
was  made  a  party  to  the  rule.  Mr.  Tindaly  by  his  affidavits, 
states  that  the  writ  was  given  to  the  plaintiff's  attorney's 
agent  for  the  purpose  of  returning  it.  Mr.  Yates  was  the 
attorney  of  the  defendant  in  error  at  that  time^  and  his 
possession  must  therefore  be  considered  as  the  possession 
of  Mr.  Munday;  and  he  does  not  swear  that  such  attorney 
has  not  got  it 

Clarke  objected  that  those  affidavits  of  Mr.  Tindal 
could  not  be  used  by  the  plaintiff  in  error  in  support  of 
his  rule;  particularly  as  the  defendant  had  no  opportuni- 
ty of  answering  them. 

W.  H.  Watson. — Laying  aside  those  affidavits,  it  must  be 
presumed  that  the  elegit  with  the  return  made  is  in 
the  hands  of  Mr.  Munday;  for,  he  holds  these  lands  as  ten- 
ant by  elegit.  It  is  clear  that  a  tenant  by  elegit  has  no 
title  without  a  return — Com.  Dig.  Execution^  Bac.  Abr. 
Execution ;  and  those  authorities  shew  that  an  elegit  dif- 
fers from  all  other  writs  of  executbn;  for,  an  execution  as 
against  lands  is  not  good  without  a  return ;  and  therefore, 
as  Mr.  Munday  has  not  answered  what  is  the  legal  pre- 
sumption, the  rule  should  be  made  absolute. 

Taunton,  J. — I  am  of  opinion,  that  the  rule  should  be 
made  absolute  against  the  defendant  in  error,  in  the  terms 
in  which  it  is  prayed.  It  is  not  necessary  to  say  a  word 
about  the  under-sheriff,  Mr.  Tindal.  It  does  not  ap- 
pear that  there  is  any  particular  evidence  of  the  return 
to  the  elegit  having  come  into  the  personal  possession 
of  Mr.  Munday.    But,  he  being  tenant  by  elegit ^  he  must 
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isas. 


Casseldine 
t;. 

MUNDAY. 


be  presumed  to  have  every  requisite  muniment  of  his  title 
either  in  his  custody  or  under  his  controly  so  that  he  should 
be  able  to  cause  that  to  be  done  which  is  required  by  the 
present  rule.  It  is  no  answer  that  Mr.  Munday  is  very  ill^ 
and  that  Mr.  Simpson  is  not  the  attorney  who  was  employ- 
ed in  the  cause.  It  should  appear  that  Mr.  Munday  has 
no  control  over  these  papers.  That,  however,  does  not  ap- 
pear; and  therefore  I  think  that  the  rule  should  be  made 
absolute  against  him,  but  discharged  with  costs  as  to  Mr* 
Ttndai. 


Rule  accordingly,  the  plaintiff  in  error  paying 
the  costs  of  filing  the  return. 


Severe  illness, 
under  certain 
circuBuitances, 
will  be  consi- 
dered as  an  ex- 
cuse for  not 
complying  with 
the  rule  of 
Court,  in  putting 
up  notices  in 
the  K.  B.  office, 
and  outside  the 
Court  off.  B., 
a  term  before 
applying  for  ad- 
mission as  an 
attorney. 


Ex  parte  Herbert. 

xJTODSON  moved  to  admit  an  attorney,  under  these  pe- 
culiar circumstances.  He  had  put  up  the  five  notices  at 
the  chambers  of  the  Judges  of  this  Court,  previous  to  the 
term,  according  to  the  rule  of  Court  (a),  but  had  been  pre- 
vented by  severe  illness  from  putting  up  the  notice  outside 
the  Court  of  King*s  Bench,  and  in  the  King's  Bench  ofiice* 
Those  two  latter  notices  were,  however,  put  up  on  the 
19th  q{  Aprils  which  was  only  four  days  after  the  com- 
mencement of  the  term,  and  there  they  had  remained  ever 
since.  The  affidavit  of  the  applicant  stated  that  he  ex- 
pected no  opposition  to  his  application,  and  that  it  did  not 
occur  to  his  mind,  from  the  severity  of  his  illness,  that  he 
might  have  employed  another  person  to  put  up  those  no- 
tices. 


Taunton,  J. — I  think  he  has  given  a  sufficient  excuse 


(a)  See  1  Tidd's  Prac.  p.  69,  ed.  9. 
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for  not  complying  with  all  the  requisites  of  the  rule  of  Court.         lBd3. 

Let  him  therefore  be  admitted.  js*  parte 

Rule  granted.  Herbert. 


can- 


WiMALL  V.  Cook  and  Another^  Bail  of  Cook. 

JlETERSDORFF  applied  to  be  permitted  to  sign  judg^  Judgment 
ment  on  a  set.  fa.  against  bail.  The  affidavit  on  which  ascj./aui^^ 
he  moved  stated  regular  proceedings  on  the  sci.fa.,  which  o"ih7count  *^of 
had  been  returned  "  nihil,*^  but  it  omitted  to  state  that  Middlesex,  un- 

IpM  tnPV  llftTC 

any  notice  had  been  given  to  the  defendants  of  the  pro-  receired  notice 
ceedings  against  them,  or  that  any  attempt  had  been  made  fnm  onittempts 
to  give  them  such  a  notice.    The  bail  resided  in  Warces^  ^*^®  *^"*  ™»^* 

to  gire  such  a 

iersAire,  notice. 

Patteson,  J. — As  it  appears  that  the  bail  are  resident 
out  of  the  county  of  Middlesex,  it  is  necessary  either  that 
they  should  have  notice  of  the  proceedings,  or  that  an  at- 
tempt should  be  made  to  give  such  notice  to  the  bail  by 
sending  a  letter  to  them^  or  by  some  other  means*  That 
was  the  intention  of  1  Reg.  Gen.  H.  T.  2  W.  4,  s.  81  (a); 
I  cannot  therefore  grant  your  rule. 

Rule  refused. 

(a)  Sec  ante,  Vol.  1,  p.  194  5  Higgins  7.  Wilkes,  ante,  Vol.  1,  p.  447. 


Rex  v.  Mellor. 
\jr RE AV E S  ohi?LmeA  a  rule  nisi  why  a  habeas  corpus  In  a  conviction 

111.  •  ei  Tn^fi  '  *       ^^^  ^  trespass  in 

should  not  issue  to  remove  Samuel  Mellor,  a  prisoner  in  the  day-time 
the  county  gaol  oi Stafford,  on  a  commitment  under  1  &2  ^^""l^^Xl^J 

30,  the  Game 
Act,  the  words 
"  enter  and  be"  constitute  only  one  offence. 
In  a  conviction  under  the  same  section  of  the  same  act,  the  place  of  committing  the  trespass 
may  be  described  as  '*  certain  land,"  without  giving  it  a  name,  or  setting  it  out  with  abuttals. 

As,  by  section  45  of  that  act,  the  conviction  itself  cannot  be  removed  out  of  the  inferior  court,  a 
verified  copy  may  be  used,  to  ascertain  whether  the  conriction  is  valid. 
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1833.        W.  4f,  c.  32,  s.  30  (a),  for  an  alleged  trespass  in  pursuit  of 
game,  into  this  Court,  in  order  that  he  might  be  discharg- 
ed, ou  the  ground  of  certain  defects  in  the  commitment  and 
conyiction*     The  commitment  stated  that  the  defendant 
''  did,  on  the  7th  day  of  February,  in  the  year  of  our  Lord, 
1833,  at  the  parish  of  Sioke-upon-Trent,  in  the  said  coun- 
ty, ufdawftdly  commit  a  trespass  by  entering  and  being,  in 
the  day-iime  of  the  same  day,  upon  a  common  piece  of 
land  called  Witley  Moor,  lying  within  the  manor  of  Buck- 
wall,  in  the  said  county,  in  the  possession  or  occupation  of 
Daniel  Bird  Baddeley  there,  in  search  of  gameJ*    The 
conviction  stated  that  the  defendant  **  did,  on  the  7th 
day  of  February  last  past,  unlawfulbf  enter  in  the  day* 
time,  upon  certain  lands  in  the  parish  of  Stoke-upon-Trent, 
in  the  county  aforesaid,  in  the  possession  and  occupation 
of  Daniel  Bird  Baddeley,  and  there  unlawfully  was  in  the 
day-time,  upon  the  said  land  there,  in  pursuit  of  game, 
and  did  then  and  there,  by  so  entering  and  being  on  the 
said  land  aforesaid,  commit  a  trespass  in  search  qfgameJ'* 
On  moving  for  the  rule,  he  produced  affidavits  verifying 
a  copy  of  the  commitment,  and  also  a  copy  of  the  convic- 
tion, which  had  been  given  by  the  clerk  of  the  Justice  of 
the  Peace  to  the  attorney  of  Mellor,  in  the  presence  and 
by  the  direction  of  the  Justice  of  the  Peace.    There  was 
an  affidavit  also,  which  stated  that  the  trespass  was  in  fact 
committed  upon  a  common  or  waste,  over  which  there 
were  common  rights,  and  which  was  not  in  the  exclusive 
occupation  of  Baddeley,  or  of  any  other  person,  and  that 
Baddeley  was  not  lord  of  the  manor.     It  was  therefore  con- 
tended—;/?r«/,  that  the  commitment  was  bad,  as,  although 
it  alleged  the  trespass  to  have  been  committed  on  a  waste, 
it  did  not  aver  that  Baddeley  was  the  lord  of  the  manor, 
which  it  ought  to  have  done,  because  the  occupation  of 
commons  and  wastes  was  a  special  occupation  expressly 

(a)  See  2  Dowl.  Stat.  239. 
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giYen  to  the  lord  by  s.  10  of  the  act— secondly,  assuming        1833. 
that  that  defect  could  be  cured  by  a  valid  conviction,  that 
the  conviction  in  this  case  was  for  a  separate  and  distinct 
oflence,  and  therefore  did  not  support  the  commitment. 

Shuii,  on  behalf  of  the  magistrate,  was  proceeding  to 
shew  cause,  when — 

Plaitf  on  behalf  of  Baddete;/,  submitted,  that,  under 
8. 45,  the  conviction  could  not  in  any  way,  or  for  any  pur- 
pose, be  brought  within  the  cognizance  of  the  Court; 
whereon — 

Taunton,  J,,  called  upon — 

Greaves  to  support  his  rule. — He  contended,  that  the 
only  object  of  that  section  was  to  prevent  the  conviction 
itself  from  being  removed  and  quashed  for  any  defects 
contained  in  it.  Here  that  was  not  sought  to  be  done. 
All  that  was  attempted  was,  to  give  evidence  of  what  the 
conviction  really  was,  in  order  to  ascertain  whether  it  jus- 
tified the  commitment  It  was  clear  from  the  very  words 
of  the  section,  that  the  legislature  contemplated  that  evi- 
dence of  the  conviction  might  be  given,  otherwise  it  was 
impossible  that  it  should  appear  that  there  was  **  a  good 
and  valid  conviction**  to  support  a  commitment.  If  no 
evidence  was  admissible  of  what  the  conviction  was, 
wherever  the  commitment  was  bad  on  the  face  of  it,  a  party 
would  be  entitled  to  be  discharged,  although  there  might 
be  a  valid  conviction  duly  made  to  support  the  commit- 
ment. So,  on  the  other  hand,  if  the  commitment  on  the 
face  of  it  were  valid,  although  there  were  no  conviction  at 
all,  or  one  manifestly  illegal,  the  party  would  be  compelled 
to  lie  in  prison  without  the  power  of  getting  discharged. 

Taunton,  J. — I  think  we  can,   under  the  circum- 
stances, look  at  the  conviction. 


Mellor. 
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183<3.  Greaves. — The  first  objection  to  the  conyiction,  and  it 

p  18  equally  applicable  to  the  commitment,  is,  that  it  charges 

V-  the  defendant  with  two  distinct  and  separate  oflences, 

namely, '' entering*'  and  ''being"  on  land,  but  only  con- 
victs him  of  one  ofience.  ''  Entering "  is  one  offence, 
''  being  "  on  land  is  another  offence.  In  every  case  in  the 
same  section,  where  the  disjunctive  **  or"  is  used,  a  distinc- 
tion is  clearly  marked. 

Taunton,  J. — How  can  a  man  enter  upon  land,  without 
being  upon  it? 

Greaves. — That  may  be  so.  But  a  man  may  enter  a 
close  without  any  intention,  at  the  time  he  enters,  to  pur- 
sue game,  and  such  intention  may  aftenoards  come  upon 
him.  An  ''  entry,"  therefore,  in  pursuit  of  game,  and 
''  being  in  "  a  close  in  pursuit  of  game,  are  not  necessarily 
the  same  thing. 

Taunton,  J. — I  am  of  opinion  that  the  words  **  enter 
or  be"  constitute  but  one  offence. 

Greaves. — Then  the  conviction  is  bad,  as  being  too  ge« 
neral  in  its  terms.  The  description  of  the  offence  ought 
to  be  so  precise  and  accurate  as  to  convey  clear  and  dis- 
tinct information  of  the  particular  charge  against  the  de- 
fendant, as  it  must  be  pursuant  to  the  information :  it  ought 
to  be  such  as  would  give  ample  notice  of  the  charge  which 
the  defendant  had  to  meet;  and  it  ought  also  to  be  such 
that  the  Court  of  King*s  Bench  might  see  that  the  offence 
came  within  the  meaning  of  the  statute.  It  was  clear,  from 
many  authorities,  that  it  was  not  sufficient,  where  a  statute 
used  general  terms,  to  insert  those  terms  in  a  conviction, 
but  there  must  be  some  specification  of  the  particular  case 
or  thing  applicable  to  each  particular  instance.  Thus, 
where  a  conviction  on  the  4&  Eliz.  c.  7,  which  enacts,  that. 
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if  any  person  shall  rob  an  orchard,  not  being  felony  by  the  1833. 
laws  of  this  realm,  he  shall  be  liable  to  be  convicted,  &c., 
stated  that  "  M.  Chapman  did  rob  the  orchard  of  J.  Whit- 
by**  The  robbery  not  being  felony  by  the  laws  of  this 
realnoj  the  conviction  was  quashed;  and  by  ryder  C,  it 
is  laid  down  in  8  Inst.  41,  that,  although  the  words  of  a 
statute  by  which  an  offence  is  described,  are  general,  the 
description  of  an  offence  in  an  indictment  must  be  particu- 
lar; for,  that  otherwise,  the  party  indicted  will  not  know  what 
charge  he  is  to  defend  himself  against.  The  description 
of  an  offence  in  a  conviction  ought  to  be  quite  as  particu- 
lar, or  perhaps  more  so,  than  in  an  indictment,  because  a 
convicfion  is  a  summary  proceeding.  These  words  in  the 
present  conviction  are  not  a  sufficiently  particular  descrip- 
tion of  the  offence  (a).  The  same  law  is  laid  down  1  Chitt. 
C.  Lt.  275,  and  the  cases  of  false  tokens  and  false  pretences 
referred  to,  where  it  has  been  held,  that  the  false  pretence 
or  token  made  use  of  must  be  minutely  described  in  the 
indictment.  So  here,  the  place  ought  to  have  been  de- 
scribed with  such  particularity,  as  to  enable  the  Court  to 
see  that  a  trespass  might  be  committed  upon  it  within  the 
meaning  of  the  act.  In  Rex  v.  Chalkley  (6),  it  was  held, 
that,  although  the  9  Geo.  \,c.  S2,  only  mentions  '^ cattle," 
yet  it  is  necessary  to  specify  the  particular  animal  wound- 
ed. So  here,  the  particular  land  trespassed  upon  ought 
to  be  specified.  But  this  case  is  still  stronger,  for  sec- 
tion 30  itself  points  out  the  distinction  between  commons 
and  wastes,  and  other  land ;  and  therefure  it  falls  within 
the  reason  of  those  cases,  where  it  has  been  held,  that  if 
the  statute  makes  a  distinction  between  things  belonging 
to  the  same  class,  or  commonly  comprehended  within  one 
general  term,  it  is  essentially  necessary  to  indicate  the  par- 

(a)  Rex  V.  Chapman^  Sayer,  203.  from  the  MSS.  of  Lord  Ashhurton, 

This  case  was  recognised  and  act-  per  DenUon,  J. 
ed  opoD  in  Rex  v.  Jarvis,  1  Burr.  (6)  R.  &  R.  C.  C.  R.  258. 

168,  better  reported,  1  East,  647, 

VOL.  II.  .  N  D.  p.  c. 
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1833.  ticular  thing,  and  the  general  term  will  not  be  8uflScient(a). 
Again,  the  uniform  course  of  all  the  precedents  in  similar 
cases  has  been  to  give  a  specific  local  description,  although 
the  words  of  the  statute  were  general.  Thus  in  S  Chili. 
C.  L.  11 3S,  although  the  9  Oeo.  1,  c.  22,  has  only  ''  head 
or  mound  of  any  fish  pond,"  yet  the  precedent  is  of  "  a  cer- 
tain fish  pond  in  a  certain  orchard  belonging  to  J.  Z>. 
there." 

Taumton,  J. — How  would  you  describe  it? 

Greaves. — By  its  name,  if  it  had  one,  which  appears  to 
be  the  case  here,  by  the  commitment;  if  it  had  no  name, 
by  its  locality  with  reference  to  other  places,  which  had 
names.  It  ought  also  to  be  shewn  whether  it  was  inclosed 
or  common.  The  description  here  is  more  vague  than  in 
a  declaration  in  trespass.  It  is  not  even  called  the  close 
of  any  one. 

Taunton,  J. — "Close"  is  as  vague  as  "land." 

Oreaves. — The  actibn  of  trespass  affords  a  very  strong 
argument.  There,  if  the  plaintiff  does  not  describe  the 
locus  in  quo  with  sufficient  certainty  in  his  declaration,  the 
defendant  can  compel  him  to  do  so  by  pleading  liberum  te- 
nementum;  and  he  is  then  under  the  necessity  of  describing 
the  close  with  complete  certainty;  afortiori^  in  a  con- 
viction, ought  the  same  accuracy  of  description  to  be  pur- 
sued. This  action  also  furnishes  a  complete  answer  to 
the  objection  on  the  ground  of  difficulty  in  the  description, 
for  what  may  always  be  done  in  a  civil,  may  surely  be  rea- 
sonably  expected  in  a  criminal,  proceeding.     Lastly,  unless 

(a)  See  Rex  v.  M'Dermot,  R.  M.  C.  C.  R.247;  Rex  r.  Loom, 
&  R.  G.C.  R.356;  Rexv.Dtffin,  Ibid. 160;  JRexv.i?iriteM,4C.&P. 
Ibid.  365 ;  Rex  v.  Fuddifoot,  R.  &      160. 


Mellor. 
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ihe  offence  ia  the  conviction  be  the  same  as  that  alleged         1833. 
in  the  commitment,  the  conviction  is  no  justification  of  the       ^TT"^     ^ 
commitment.     Rogers  v.  Jones  (a).     Now,  how  can  it  be       ^^  v. 
said  that  the  offence  described  in  the  commitment  here  is 
the  same  as  that  in  the  conviction?     Unless  it  be  decided 
that  'Mand"  and  ^' common "  within  this  statute  are  the 
same  thing.     That  is  impossible. 

Taunton,  J.— ^I  have  no  hesitation  in  saying  that  this 
conviction  is  a  good  one.  By  section  45,  it  is  provided, 
''  that  no  summary  conviction  in  pursuance  of  this  act,  or 
adjudication  made  on  appeal  therefrom,  shall  be  quashed 
for  want  of  form,  or  be  removed  by  certiorari  or  otherwise, 
into  any  of  his  Majesty's  superior  Courts  of  record,  and 
that  no  warrant  of  commitment  shall  be  held  void  by  reason 
of  any  defect  therein,  provided  it  be  therein  alleged  that 
it  is  founded  on  a  conviction,  and  there  be  a  good  and  va- 
lid conviction  to  sustain  the  same."  If  in  this  instance  the 
warrant  of  commitment  be  bad,  the  party  would  not  be 
entitled  to  be  discharged,  if  it  be  alleged  that  it  is  found- 
ed on  a  conviction,  and  that  there  is,  in  point  of  fact,  a 
good  and  valid  conviction  to  sustain  the  same.  We  must 
see,  therefore,  whether  there  has  been  in  fact  a  conviction. 
It  could  not  have  been  brought  up  by  certiorari^  on  ac- 
count of  the  provision  in  the  first  part  of  the  section.  A 
verified  copy  of  it,  however,  has  been  produced,  and  we 
are  at  liberty  to  look  at  that.  One  objection  is,  that  it 
does  not  identify  the  land,  whereon  the  offence  was  com- 
mitted, with  sufficient  certainty.  But  I  do  not  know  what 
additional  description  would  be  sufficient,  if  this  be  insuffi- 
cient. It  has  been  said  that  it  should  have  been  called 
"  a  close,"  and  that  it  should  have  had  a  name  given  to  it; 
but  it  does  so  happen,  that  there  are  many  closes  in  a 
county  which  have  never  had  any  name  given  to  them. 

(a)  9  D.  &  R.  878;  S.  C.  3  B.  &  C.  409. 
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1833. 


Giving  a  name,  therefore,  in  such  a  case,  would  not  at  aH 
improve  the  description.  If  you  give  a  name  to  it,  there 
is  no  security  against  other  closes  having  the  same  name. 
As  to  the  case  in  Sayer^  it  is  perfectly  distinguishable. 
There,  summary  jurisdiction  was  given  to  magistrates  in 
cases  not  amounting  to  felony.  There,  if  the  offence 
amounted  to  felony,  the  magistrates  had  no  jurisdiction^; 
there,  it  was  necessary  to  shew  that  the  particular  taking 
of  apples  was  not  such  as  would  have  amounted  to  felony. 
That  case  appears  to  me  to  have  been  rightly  decided,  but 
the  present  case  is  perfectly  different  from  it.  The  pre- 
sent rule  must,  therefore,  be  discharged,  but  without  costs. 


Rule  discharged,  without  costs. 


Whert  a  land- 
lord applies  to 
the  Court  to 
compel  his  ten- 
ant to  give  the 
securities  re- 
quired by  the  1 
Geo.  4,  c  87,  it 
may  also  be 
made  part  of 
the  rule,  that 
the  Uncord 
shall  be  at  liber- 
ty to  sign  judg- 
ment against 
the  casual  ejec- 
tor in  case  of  a 
default  on  the 
part  of  the  ten- 
ant to  give  the 
required  securi- 
ties. 


Doe  r.  Roe. 

Addison  moved  for  a  rule  to  shew  cause  why  the  ten- 
ant in  possession  should  not  enter  into  the  recognizance 
required  by  the  1  Geo,  4,  c.  87,  in  actions  of  ejectment 
brought  by  landlords  against  their  tenatits,  and  also  ap- 
plied to  make  it  part  of  the  rule,  that  the  plaintiff^  should 
be  at  liberty  to  sign  judgment  against  the  casual  ejector, 
if  the  tenant  should  make  default  in  entering  into  the  re- 
quired recognizances.  The  object  of  his  application  was, 
that  the  plaintiff^  might  not  be  delayed  in  his  remedy 
against  the  tenant,  if  he  made  default  in  giving  the  re«> 
quired  security. 

Taunton,  J.— (After  consulting  the  Master.)— It  ap- 
peared to  be  the  practice  of  the  Court  to  grant  such  ap- 
plications as  the  present,  and  therefore  you  may  take  your 
rule. 

Rule  granted. 
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Parsloe  V,  FoY. 

rV IGHTMAN  shewed  cause  against  a  rule  for  review-  Where  a  Zon- 
ing the  Master's  taxation,  on  the  ground  that  he  had  im-  beeiTempioyed 
properly  disallowed  certain  costs  to  the  plaintiff.  The  ac-  l^*"*" ^^a^ 
tion  was  brought  by  an  attorney  resident  in  the  country,  it  is  a  matter 

,  .  111.         within  tlie  dis- 

and  the  cause  tried  m  town.     It  was  sworn  that  the  plain*  cretion  of  the 
tiff  employed  di  London  agent  to  attend  to  the  conduct  of  JJ^^SJeMrts 
the  cause,  but  that  the  plaintiff,  being  acquainted  with   ofajoamey> 
many  important  matters  connected  with  the  cause,  which  country  attor- 
were  not  within  the  knowledge  of  the  agent,  and  which  thJ trial  of  the 

cause  shf 
allowed. 


could  not  conveniently  form  a  part  of  his  instructions,  "*"*  *^^  ^ 


had  come  to  town  to  attend  the  trial.  The  expense  of 
this  journey  the  Master  disallowed,  and  the  present  rule 
was  obtained  on  the  ground  that  the  disallowance  was  im- 
proper. He  contended,  that,  as  the  attorney  had  employed 
an  agent  to  conduct  the  cause,  and  the  cost  of  his  attend- 
ance at  the  trial  had  been  allowed,  there  was  no  pretence 
for  saying  that  the  costs  of  the  journey  of  the  attorney  in 
the  country  ought  to  be  allowed,  merely  because  he  was 
plaintiff  in  the  action. 

John  Jervis  in  support  of  the  rule,  contended  that  the 
attendance  of  the  attorney  himself  having  been  sworn  to 
be  necessary,  the  expense  of  his  coming  to  London  ought 
to  have  been  allowed. 

Taunton,  J. — This  is  a  matter  peculiarly  fit  for  the 
consideration  of  the  Master.  Considering  that  he  has  ex- 
ercised a  due  diligence  and  proper  attention  on  the  sub- 
ject, that  be  has  arrived  at  a  conclusion  as  to  the  proprie- 
ty of  which  he  has  no  doubt,  I  see  no  reason  for  disturb- 
ing his  taxation.  The  present  rule  must  therefore  be  dis- 
charged with  costs. 

Rule  discharged,  with  costs» 
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The  ominion  of 
the  name  of  the 
chief  clerk  of 
the  King't 
Bencht  on  a 
writ  of  sum- 
raonsy  if  not  an 
irregnlarity. 


Wilson  v.  Joy. 

TVORDS WORTH moYed  for  a  rule  nisi,  to  set  aside  a 
writ  of  summonsi  on  the  ground^  that  the  name  of  the 
chief  clerk  of  the  King's  Bench  did  not  appear  upon  it.  He 
admitted  that  the  writ  was  perfectly  conformable  with  the 
form  given  in  the  schedule  to  the  S  &  3  Will.  4,  c.  39,  the 
Uniformity  of  Process  Act. 


Taunton,  J.— I  think  it  is  sufficient  if  the  writ  of  sum* 
mons  is  conformable  to  the  form  given  in  the  schedule  of 
the  act. 

Rule  refused. 


A  conditional 
order  for  pay- 
ment of  costs 
cannot  be  en- 
forced by  at- 
tachment, al- 
though the  step 
to  be  allowed 
on  payment  of 
costs  has  been 
taken  without 
such  payment. 


Rese  V,  Fenn. 

t^HILTON  shey/ved  cause  against  a  rule  nisi,  for  an  at- 
tachment for  non-payment  of  costs  pursuant  to  a  Judge's 
order.  The  order  had  been  obtained  by  the  defendant, 
for  striking  out  a  plea  on  payment  of  costs  to  the  plaintiff. 
The  plea  was  struck  out,  but  the  costs  not  paid.  This  was 
a  conditional  order,  and  no  attachment  could  be  obtained 
for  the  non-performance  of  a  conditional  order.  No  right 
to  attach  could  have  accrued  to  the  plaintiff,  since  the  ad- 
vantage which  the  defendant  seeks  to  obtain  is  only  con- 
sequent on  payment  of  costs.  If  there  were  any  express 
undertaking  on  the  part  of  the  defendant  to  pay  these  costs, 
an  attachment  might  have  been  obtained.  But  no  such 
undertaking  had  been  given,  and  no  benefit  had  accrued 
to  the  defendant.  Until  the  proposed  benefit  had  accrued 
to  the  defendant,  the  plaintiff  could  have  no  right  to  at- 
tach the  defendant. 


Channell  supported  the  rule,  and  contended,  that  great 
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injustice  would  be  done  to  the  plaintiff  unless  he  was  al-        1833. 

lowed  to  proceed  by  attachment^  as  the  defendant  had  taken      ''^'' 

the  plea  off  the  file  without  paying  the  costs  ordered  to  v- 

,  . ,  Fenn. 

be  paid. 

TauntoNj  J. — The  order  here  was  conditional,  that  the 
defendant  should  be  allowed  to  withdraw  his  plea  on  pay- 
ment of  costs.  That  is  strictly  analogous  to  the  granting 
a  new  trial  on  payment  of  costs.  I  cannot,  however,  find 
any  instance  of  an  attachment  being  moved  for  in  the  one 
case  or  the  other,  where  a  party  has  not  paid  the  costs, 
and  has  yet  been  permitted  to  do  the  thing,  which  was  the 
consideration  of  the  payment  of  costs.  If  a  party  permits 
a  new  trial  to  be  had  without  payment  of  costs,  I  do  not 
think  he  is  at  liberty  to  come  forward,  and  obtain  an  at- 
tachment for  the  non-payment  of  those  costs.  An  attach- 
ment cannot  issue  for  a  mere  breach  of  promise,  but  only 
for  a  contempt  I  do  not  think  that  this  is  a  case,  in  which 
the  non-payment  of  costs  can  be  considered  as  a  contempt; 
and  therefore  I  do  not  think  that  payment  can  be  enforced 
by  attachment.  The  present  rule  must  therefore  be  dis- 
charged, but  without  costs. 

Rule  discharged,  without  costs. 


cess. 


RiDGWAY  f?.  BaYNTON. 

JRlSING  moved  for  a  rule  nisi  to  compute  principal  and  Semce  of  pro- 
interest  on  a  bill  of  exchange,  and  proposed  that  the  seryice 
of  the  rule  should  be  on  the  porter  of  the  Junior  United 
Service  Club.  The  affidavit  on  which  he  moved,  stated 
that  the  deponent  believed  the  defendant  to  be  a  member 
of  the  club;  that  the  bill  had  been  accepted  payable  at 
that  Club  House;    that  the  process  had  originally  been 
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18dS.         served  there  on  MaUby  the  porter,  who  stated,  that  the 

serTant  of  the  defendant  called  there  every  day  to  receive 

V.  messages  or  letters  which  might  have  been  left  for  the  de- 

Baynton.        -      , 

fendant. 

Taunton^  J. — You  may  take  a  rule  to  shew  cause,  and 
let  the  service  of  the  process  be  as  it  was. 

Rule  nisi  granted. 


The  rule  was  afterwards  made  absolute  on  a  similar 
service. 


inent. 


Doe  v.  Roe. 

Service  in  eject-  JCdRLE  applied  for  a  rule  ftiM,  for  judgment  against  the 

casual  ejector,  on  the  following  service: — The  person  at- 
tempting to  serve  the  process  stated  that  be  had  called  at 
the  premises,  and  delivered  the  declaration,  with  a  proper 
explanation,  to  the  servant  of  the  tenant  in  possession,  who 
promised  to  give  it  to  the  tenant.  The  deponent  after- 
wards saw  the  declaration,  on  the  same  day,  in  the  bands 
of  the  attorney  of  the  tenant  in  possession. 

Taunton,  J. — You  may  take  a  rule  to  sh^w  cause. 

Rule  nisi  granted. 


SUTCLIFFE  r.  ElDRED. 

If  a  defendant  JjAANSEL  obtained  a  rule  nisi  for  setting  aside  ^fi^fa^^ 

erroraniTputs  ^"   ^^  ground  that  the  plaintiff  had  issued  9kfi.fa.  not* 

u  '^u™  dff^  withstanding  bail  in  error  had  been  put  in ;  to  which  the 

may  treat  them  plaintiff  had  excepted,  but  had  not  entered  the  exception, 

aa  a  nullityi  and 
issue  execution. 
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nor  gifen  a  rule  for  better  bail,  as  by  the  practice  of  the         1833. 
Court  he  was  required.     He  cited  Gibbon  v.  Dove  (a)  as      ^ 
an  authority  upon  the  point.  v. 

Eldrbd. 

Cowling  shewed  cause  against  the  rule,  and  produced 
an  affidavit,  which  stated,  that  the  bail  put  in  were  mere 
sham  bail,  who  attended  at  Serjeants'  Inn ;  and  that  one  of 
the  bail  had  told  the  person  making  the  affidavit^  that  he 
did  not  intend  to  justify,  as  he  had  only  been  put  in  for 
time, 

Manuel,  coniri,  submitted  that  the  plaintiff  had  waived 
the  right  to  treat  the  bail  as  a  nullity  by  excepting  to 
them. 

Taunton,{J. — I  believe  the  practice  is,  that  there  should 
be  a  notice  of  exception,  and  a  rule  for  better  bail  served; 
but  I  do  not  think  this  case  depends  upon  that  point.  It 
appears,  from  the  affidavit  on  the  part  of  the  defendant  in 
error,  that  these  bail,  or  at  least  one  of  them,  were  sham 
bail.  On  the  authority  of  the  cases  of  Ward  v.  Levi  (6), 
and  Crum  v.  Kitchen  (c),  I  think  that  the  defendant  in  er- 
ror was  justified  in  treating  the  bail  as  a  nullity,  and  issuing 
execution.  In  this  case,  it  is  not  suggested  that  there  was 
any  real  error  on  the  face  of  the  record.  The  present  rule 
must  therefore  be  discharged,  and  with  costs. 

Rule  discharged,  with  costs. 

{a)  6 Mod.  230.  {h)  1  B.  &  C.  268;  S.  C.  2  D.  &  R.  42 1 . 

(c)  2  D.  &  R.  421  \;S,  C.  1  B.  &  C.  269. 
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1833. 

Doe  v.  Roe. 

If  a  declaration  jUOGGINS  moved  for  judgment  against  the  casual  ejec- 
intiiied'of r  "  ^^^'  ^^^  pecuKarity  in  the  case  was,  that  the  declaration 
term  which  has  y^as  intitled  "  Easter  Term,  4  fTUL  4,"  no  such  term  hav- 

not  yet  am?ea, 

the  error  Is  im-  ing  as  yet  arrived.     This  was,  however,  held  to  be  an  im- 

material  error  in  an  Anonymous  case,  in  2  Chiit.  Rep.  17^. 

Taunton,  J. — That  is  sufficient. 

Rule  granted. 


Barnett  v.  Harris,  Clerk. 

Where  a  defen-  jUOGGINS  shewed  cause  against  a  rule  for  setting  aside 
fn  "hi'cu^^^^^^^^  a  declaration,  on  the  ground  of  its  alleging  that  the  defen- 
of  the  warden     jant  was  in  the  custody  of  the  warden  of  the  Fleet,  the 

on  process  is-  ,        ^ 

suing  out  of  the  process  issuing  out  of  the  Court  of  King's  Bench.     This^ 

ration  should  he  Contended,  was  perfectly  regular^  as  the  defendant  was 

[^[he'cuslody""  ^ctually  in  the  custody  of  the  warden,  under  a  writ  of  de- 

of  the  warden,  tainer.     By  the  2  &  3  W.  4,  c.  39,  s.  8,  it  is  provided,  that, 

and  it  is  not  ne-  ,  .  .  .        , 

cessary  to  bting  where  proccss  issucs  agamst  a  prisoner  m  the  custody 
cwy "to  charge  either  of  the  marshal  or  the  warden,  "th^  declaration 
him  with  a  de-    thereupon  shall  and  may  allege  the  prisoner  to  be  in  the 

custody  of  the  said  marshal  or  warden^  as  the  fact  may  he, 
and  the  proceedings  shall  be  as  against  prisoners  in  the 
custody  of  the  sherifT,  unless  otherwise  ordered  by  some 
rules  to  be  made  by  the  Judges  of  the  said  Courts.'*  It 
was  therefore  competent  for  the  plaintiff  to  declare  against 
the  defendant  as  being  in  the  custody  of  the  warden  of  the 
Fleet  since  the  statute. 

Taunton,  J. — Before  this  act  passed,  if  a  defendant  was 
detained  in  the  custody  of  the  warden,  and  he  was  declar- 
ed against  in  the  King's  Bench  in  another  action,  it  was  ne- 
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eessary  to  bring  the  defencUiiit  up  by  habeas  corpus,  in  or->        1833. 
der  to  charge  him  with  a  declaration.     Where  he  was  in      barnett 
the  custody  of  the  sheriff,  it  was  not  necessary  to  do  so.  *- 

Since  the  2  &  3  IV.  4,  c,  39,  s.  8,  it  is  directed  that  pro- 
ceedings against  prisoners  in  the  custody  of  the  marshal  or 
the  warden  shall  be  as  against  prisoners  in  the  custody  of 
the  sheriff.  It  is  not  necessary  to  bring  up  a  prisoner  in  the 
custody  of  the  warden  by  habeas  corpus,  in  order  to  charge 
him  with  a  declaration,  the  same  section  directing  that  the 
defendant  is  to  be  alleged  to  be  in  the  custody  of  the  marshal 
or  the  warden,  as  the  fact  may  be.  I  am  therefore  of 
opinion  that  the  present  rule  should  be  discharged  with 
costs. 

Rule  discharged,  with  costs. 


TOMKINS  V.  ChTLCOTE. 

Addison  shewed  cause  against  a  rule  nisi  for  setting  2  Reg.  Gen.  H. 

aside  the  service  of  process  on  an  attorney,  on  the  ground  t^'e  indorsement 

that  the  amount  of  debt  and  costs  demanded  by  the  plain-  ofd^bt^anT"^ 

tiff  had  not  been  indorsed  upon  it^  pursuant  to  2  Reg,  costs  demanded 

Gen«  H.  T.  2  W.4i  (a).     He  contended  that  the  words  of  applies  topro- 

the  rule  were  merely  directory,  and  not  compulsory.    In  ^isu^fornies 

the  construction  of  a  rule  similar  in  terms  to  the  one  in  under2&3W. 

4,  c.  39. 

question,  which  required  the  indorsement  of  the  day  of 
the  month  and  year  on  process,  the  Court  of  Exchequer 
held  that  it  was  directory,  and  not  compulsory  (6). 

Taunton,  J. — I  shall  offer  no  opinion  as  to  the  construc- 
tion which  the  Court  of  Exchequer  may  have  put  upon  a 
different  rule ;  but  it  appears  to  me,  that  this  rule  must  be 
considered  as  compulsory,  or  it  will  be  perfectly  useless. 


(a)  Ante,  Vol.  1,  p.  198.         (6)  MiUar  v.  Bowden,  1  C.  &  J.  663. 
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1833.  Addison. — Although  the  rule  might  be  considered  as 

ToMKiNs      compulsory  in  the  case  of  an  ordinary  person,  yet  this  is 

^'  the  case  of  a  defendant  who  is  an  attorney:  and,  in  Ze- 

Chilcote.  ,  ^ »  » 

weliin  v.  Norton  (a),  it  was  held,  that  a  bill  against  an  at* 

tomey  was  not  ^*  process"  within  the  meaning  of  the  rule 
of  Hilary  TenUi  and  therefore  did  not  require  the  in* 
dorsement  directed  by  that  rule.  Now,  by  the  Uniformity 
of  Process  Act,  S  &  3  FF.  4,  c.  39,  s.  1  (A),  it  is  provided, 
that  attornies  shall  be  sued  by  the  same  process  as  other 
persons;  and,  by  5  Reg.  Gen.  M.  T.  3  W.^  (c),  the  rule 
of  Hilary  Term  is  made  applicable  to  all  process  issued 
under  the  authority  of  that  act  Consequently,  as  before 
that  act  it  was  not  necessary  to  make  the  indorsement  in 
question  on  a  bill  against  an  attorney,  it  is  not  now  neces- 
sary to  make  it  on  process  issued  under  the  authority  of 
that  act. 

Taunton,  J.— The  case  of  Lewellin  v.  Norton  is  quite 
different  from  the  present.  The  question  there  was,  whe- 
ther a  bill  against  an  attorney  was  process.  A  bill  against 
an  attorney  is  not  process,  for  it  is  in  the  nature  of  a  decla- 
ration. This  case,  therefore,  comes  within  the  principle 
of  Ryley  v.  Boissomas  (d),  in  which  it  was  held  by  the 
Court  that  this  rule  is  compulsory.  This  rule  must,  there- 
fore, be  made  absolute  with  costs. 

Rule  absolute,  with  costs. 


(a)  jIfUe,  Vol.  J,  p.  416.  (c)  Ante,  Vol.  1,  p.  471. 

(b)  See  3  Dowl.  Stat.  137-  (<0  Ante,  Vol.  1,  p.  383. 
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1833. 

Best  i^.Prior. 

lliRLE  moved  for  judgment  in  favour  of  the  defendant  ifa  plaintiff  in 
in  error*     The  plaintiff  in  error  had  not  delivered  his  paper  ddiiverhispapcr 
books  in  due  time,  but  the  defendant  in  error  had  deliver-  ^^  *"  ^"J® 

'  time,  and  the 

ed  them  alL  defendant  in  er- 

ror delivers 
them  all,  the 

Mansel  opposed  the  application.  toT«^t'** 

Taunton,  J. — It  is  clear,  from  the  practice  of  the  Court, 
that,  if  the  plaintiff  in  error  does  not  deliver  his  paper 
books,  and  the  defendant  does,  the  latter  is  entitled  to 
judgment  (a). 

Judgment  for  the  defendant  in  error. 

(a)  See  2  Tidd^s  Prac.  1 176,  ed.  9. 


Gethin  v.  Wilks. 
Gale  v.  Wilks. 

Jl.  HIS  was  an  application  by  the  sheriff  for  relief  under  In  order  to  en^ 
the  1  &  2  W.  4,  c.  58,  s.  6,  the  Interpleader  Act.     It  ap-  claim  for  rent 
peared  that  the  sheriff  had  made  a  seizure  under  writs  of  "^^^"'■^g- 
fi'  fa.  on  judgments  entered  up  on  warrants  of  attorney.  «>««»»  »fter  a 
The  landlord  gave  notice  before  sale,  under  the  8th  of  a/./a.,hemuit 
Anne,  c.  14,  s.  1,  of  rent  in  arrear.     Afterwards,  notice     """' 
was  given  of  a  fiat  of  bankruptcy  issued  against  the  defen- 
dant.    Under  these  circumstances,  the  sheriff  applied  to 
the  Court  for  relief.     On  shewing  cause,  no  one  appeared 
for  the  execution  creditors,  it  being  admitted  that  the  exe- 
cutions were  void  under  the  6  Geo.  4,  c.  16,  s.  108.     The 
only  question,  therefore,  was,  whether  the  assignees  were 
entitled  to  the  proceeds  of  the  sale,  without  deducting  the 
half-year's  rent  claimed  by  the  landlord. 
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1833.  Chilion  appeared  on  behalf  of  the  sherifF. 

Addison  appeared  on  behalf  of  the  assignees.  He  con- 
tended, that,  as  the  landlord  had  not  made  a  distress,  and 
thus  legally  enforced  his  rights,  and  as  the  fiat  of  bank- 
ruptcy had  preceded  the  sale,  the  assignees  were  entitled 
to  the  proceeds  of  the  sale.  In  order  to  entitle  the  land- 
lord to  receive  any  part  of  those  proceeds  under  the  6 
Geo.  4,  c.  16,  s.  74,  he  ought  to  have  enforced  his  claim  by 
distress. 

Cur,  adv.  vuU. 

Taunton,  J. — I  think  it  is  perfectly  clear,  that,  in  order  to 
entitle  the  landlord  to  apy  part  of  the  proceeds  of  this  sale, 
under  the  6  Geo*  4,  c.  16,  s.  74,  he  ought  to  have  enforced 
his  rights  by  legal  process.  I  have  consulted  the  other 
Judges,  and  the  conclusion  at  which  we  have  arrived,  is, 
that  the  assignees  are  entitled  to  the  full  proceeds  of  the 
sale.  If  the  sheriff  had  paid  over  the  amount  of  the  land- 
lord's claim  to  him,  before  he  received  notice  of  the  fiat, 
the  case  might  have  been  different;  but,  in  the  present 
state  of  facts,  it  is  impossible  to  say  that  the  landlord  is 
entitled  to  his  rent,  to  the  prejudice  of  the  claim  set  up  by 
the  assignees.  The  landlord  not  having  enforced  his 
claim  by  legal  process,  he  cannot  now  enforce  it  against 
the  assignees.  In  the  case  of  Lee  v.  Lopes  (a),  where  the 
rent  was  actually  paid  over  to  the  landlord,  the  Court  held 
that  the  sheriff  was  liable  to  an  action  at  the  suit  of  the 
assignees,  to  recover  back  the  amount  so  paid,  as  it  did 
not  appear  that  he  had  not  received  notice  of  the  commis- 
sion having  issued,  at  the  time  he  paid  it  over.  The  Court 
also  held  there,  that  the  statute  of  8  Anne^  c.  14,  s.  1,  did 
not  apply  to  commissions  of  bankrupt,  as  they  could  not  be 
considered  executions  within  the  meaning  of  that  act.     It 

(a)  16  East,  230. 
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therefore  appears  to  me,  that  the  assignees  are  entitled  to        J833. 
the  whole  proceeds  of  the  sale.    The  sheriff^  therefore, 
must  pay  over  the  proceeds  of  the  goods  sold  to  the  as- 
signees^ and  retire  from  the  possession  of  those  which  are 
unsold.     Each  party  will  pay  his  own  costs. 

Rule  discharged  accordingly. 


Green  v,  Foster  (a  Prisoner). 

XN  this  case,  a  writ  of  fi.Ja.  had  been  issued  in  pursu-  Where  a  part  of 
ance  of  a  judgment  in  an  action  of  debt  against  the  defen-  levied,  and  the 
dant,  indorsed  "  Levy  S*/.— besides,"  &c.     The  sheriff  ^^^^^onB^X. 
levied  9/.  as  appeared  by  his  return  to  the  writ,  which  corp.adtatisfac. 

for  the  residue, 

had  been  filed.     For  the  residue  of  the  debt,  the  plaintiff  it  is  not  neces- 
issued  a  writ  of  habeas  corpus  ad  satisfaciendum ;  at  the  th7iatte7writ^" 
end  of  which  was  a  memorandum—"  Levy  80/."  to  the  amount 

•^  of  the  levy 

made. 

Mansel  obtained  a  rule  nisi  to  set  aside  the  habeas  cor-  q^q,  ^x.  2^^ 
pus  ad  saii^aciendunif  on  the  ground  that  it  did  not  refer  ^^  tddUion  of** 
on  its  face  to  the  writ  of  Ji.  fa.  and  the  levy  made  un-  deponents,  need 

.  not  be  strictly 

der  it.  complied  vritli. 

Sewell  shewed  cause,  and  objected,  that  as  the  only 
mode  in  which  the  habeas  corpus  came  before  the  Court 
was  by  the  affidavit  of  a  clerk  to  the  defendant's  attorney; 
and  as  such  affidavit  did  not  comply  with  the  rule  of  M. 
T.  15  Car.  2,  1663  (a),  and  1  Reg.  Gen.  H.  T.  2  Will.  4, 
8.  5  (6),  in  stating  the  address  and  addition  of  the  depo- 
nent, the  rule  must  be  discharged. 

{a)  The  words  of  the  rule  are,  davit  in  Court  here,  shall  be  in- 

*'ii\8  ordered,  that  the  true  place  serted  in  such  affidavit." 

of  abode,   and  true  addition  of  (6)  See  ante.  Vol.  1,  p.  184. 
every  person  who  shall  make  affi- 
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1833.  Manself  in  support  of  the  affidavit,  contended,  that  as 

the  address  and  addition  of  the  deponent  were  inserted  at 
the  end  of  the  examined  copy  of  the  habeas  carpus  and 
return,  which  was  an  exhibit  to  the  affidavit,  it  was  suffi- 
cient; and  that  the  fact  of  its  being  an  examined  copy  ap- 
peared from  the  affidavit  of  the  defendant,  which  stated 
that  it  was  an  examined  copy,  although  it  did  not  state 
that  it  was  examined  by  the  defendant;  but  that  statement 
was  not  necessary. 

Taunton,  J.— (After  referring  to  the  original  affidavit 
and  exhibit,  which  were  in  Court) — I  think  it  will  be  bet- 
ter to  proceed  to  the  merits  of  the  motion. 

Sewell  then  shewed  cause,  and  contended,  that  it  was 
not  necessary  that  there  should  be  any  re  Terence  on  the 
face  of  the  habeas  corpus  ad  satisfaciendum  to  the  writ 
of/. /a. 

Mansely  in  support  of  the  rule,  admitted  that  there  was 
no  direct  authority  on  this  point;  but  he  contended,  that, 
as  the  action  was  in  debt,  there  ought,  upon  principle,  to 
have  been  a  memorandum  at  the  end  of  the  writ  of  habeas 
corpus^  referring  to  the/. yb.,  and  the  levy  which  had 
been  made  under  it;  in  order  to  shew  for  what  sum  the 
defendant  was  to  be  charged  and  detained  in  custody. 
He  cited  Oviai  v.  Vi/ner{a),  in  which  it  was  decided,  that 
if  on  2iji.fa,  all  the  money  is  not  levied,  the  writ  muiit  be 
returned  before  a  second  execution  is  taken  out,  for  that 
must  be  grounded  upon  the  first  writ,  and  recite  that  all  the 
money  was  not  levied  upon  the  first  writ.  In  Miller  v. 
Parnell{b)i  it  was  laid  down,  that  if  the  plaintiff  does  exe- 
cute his Ji.  fa.,  he  cannot  have  a  writ  of  ca.  sa.  till  the/. 
fa.  is  completely  executed  and  returned.     If  the  f.  fa.  is 

(a)  1  Salk.  318.  (6)  6  Taunt.  370. 
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returned,  there  is  something  to  bind  the  plaintiff,  and  to         1833. 

Smit  for  how  much  he  should  have  the  body,  by  shewing 

how  much  he  has  already  gotten.    In  Wilson  v.  King- 

sion  {a)y  a  defendant  was  discharged  out  of  custody  on  a 

ca.  sa.,  which  recited  a  prior^./a.  and  levy,  but  omitted 

the  sheriff^s  return. 

Taunton,  J. — There  appears  to  be  no  decision  on  this 
point;  and,  in  the  absence  of  such  a  decision^  I  think  that 
the  memorandum  to  detain  the  defendant  for  80/.,  which 
is  the  undisputed  amount  of  the  residue,  is  sufficient,  and 
that  the  rule  must  be  discharged.  That  memorandum 
clearly  shews  the  sum  for  which  the  defendant  is  to  be  de- 
tained ;  and,  consequently,  gives  all  the  information  which 
is  necessary  to  the  person  in  whose  custody  he  is. 

Rule  discharged,  with  costs. 

(a)  1  Chitt.  Rep.  134,  n.  (a). 


Englehbart  r.  Eyre  and  Another. 

X  HIS  was  an  action  on  the  recognizance  of  the  defen-  An  order  to 
dants,  who  had  become  bail  for  a  person  named  Dunbar,  though  general 
who  had  been  sued  by  the  pkmtiff  in  an  action  of  assump-  i';;;,X^;^" 
sit.    In  that  action  the  defendant  pleaded,  first,  the  ge-  the  amendment 

with  reference 

nenu  issue;  and,  secondly,  a  set-off.  Issue  was  joined  on  to  which  it  is 
both  these  pleas.  A  verdict  was  found  by  the  jury  in  fa- 
vour of  the  plaintiff.  The  bail  not  having  rendered  their 
principal,  the  plaintiff  brought  an  action  on  the  recogni- 
zance. The  plaintiff  having  declared,  the  defendant 
pleaded  nul  iiel  record,  and,  on  inspection  of  the  record,  it 
was  discovered  that  there  was  a  variance  between  it  and 
the  declaration.  The  declaration  stated  that  the  judgment 
against  the  principal  was  obtained  on  the  15th  March, 
VOL.  II.  o  D.  p.  V. 


I 
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1833.         but  the  judgment  appeared  by  the  record  to  be  of  Easier 
S     "  Term,  1833.     The  Court  gave  leave  firenerally  to  amend 

Enoleheart  '  °  r^  J 

V.  the  original  record  according  to  the  fact,  as  the  judgment 

had  been  recovered  on  the  15th  March.  The  original  re- 
cord, however^  only  contained  a  finding  of  the  jury  on  the 
general  issue^  and  no  finding  on  the  plea  of  set-off.  The 
attorney  for  the  bail  applied  to  the  plaintiff  to  be  allowed 
to  inspect  the posiea,  in  order  to  see  whether  it  agreed  with 
the  original  record,  as,  if  it  did,  the  bail  would  be  at  liberty 
to  avail  themselves  of  the  defect.  This  however  was  re- 
fused. It  was  suggested  that  the  plaintiff  had  inserted  in 
the  posiea  a  finding  of  the  jury  on  the  plea  of  set-off,  which 
did  not  exist  in  the  original  record,  and  had  thus  exceeded 
the  authority  to  amend  granted  by  the  order,  which,  al- 
though general,  only  applied  and  was  only  intended  to  ap- 
ply to  the  amendment  of  the  date  of  the  judgment.  A 
rule  nisi  was  therefore  obtained  to  set  aside  such  amend- 
ment if  any  such  had  been  made,  and  to  allow  the  attor- 
ney for  the  bail  to  inspect  the  postea. 

Thesiger  shewed  cause. 

Mansel  supported  the  rule. 

Pattesom,  J. — ^The  principal  has  a  right  to  inspect 
the  postea,  but  the  bail  has  no  such  right  except  with  re- 
ference to  the  order  to  amend  the  record.  The  amend- 
ment suggested  in  the  finding  of  the  jury  on  the  plea  of 
set-off,  was  not  authorized  by  the  order  to  unend  the  re- 
cord. The  bail  have  therefore  a  right  to  inspect  the  posiea^ 
in  order  to  see  whether  the  declaration  was  conform- 
able with  the  record  in  the  original  action.  If  these  er- 
rors have  been  committed  they  must  be  amended^  but  they 
cannot  be  amended  without  leave  of  the  Court.  I  think 
the  attorney  for  the  bail  ought  to  be  allowed  to  inspect  the 
postea. 

Rule  absolute. 
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1833. 

TooMEB  V.  Fuller. 

(Before  the  Four  Judges.) 

JSALL  obtained  a  role  niri  for  rescinding  a  Jodge's  or-  where  anattor- 
der,  which  required  the  plainaff's  attorney  to  pay  the  actiontTer^er 
costs  of  taxing  his  bill^  on  the  ground  that  more  than  a  ^^^  amount  of 

his  billy  and  af- 

sixth  bad  been  taken  off  by  the  master.     It  appeared  ler  action 
that  the  bill  of  costs  was  delivered  to  the  plaintiff  on  the  ]l^^l\  he  is 
18th  February,  1833.    The  summons  to  tax  the  bill  was  "ot  bound  to 

*'  pay  the  costs  of 

served  on  the  attorney  on  the  ^Ist  March,  more  than  a  taxation,  unless 
month  after  the  bill  had  been  delivered.     The  order  for  the^ction  was 
taxation  was  made  on  the  25th  March.    In  the  mean  time,  fhw^^^r^''"^ 
vis.  on  the  ^th  of  March,  a  writ  had  been  issued  by  tlie 
attorney  against  bis  client  the  plaintiff,  but  the  writ  had 
not  been  executed  in  consequence  of  the  service  of  the 
summons  OB  the  SI  St  of  3f«rcA.  He  cited  Ja^  v.  Coats{d), 
in  which  it  was  d<ecided«  that,  where  a  Judge's  order 
for  taxing  an  attorney's  bill  is  not  obtwned  until  after  he 
has  commenced  an  action  for  the  amount,  the  defendant 
is  not  entitled  to  the  costs  of  taxation^  although  more  than 
one  sixth  is  taken  off  by  the  master.    He  also  oited  Har^ 
bin  V.  Miles  {b). 

Piatt  shewed  causcj  and  contended  that  it  must  be  in- 
ferred from  the  affidavits,  that  the  attorney  knew  of  a 
summons  having  been  taken  out  before  the  writ  issued^ 
and  that  the  object  of  the  writ,  therefore,  was  to  avoid  the 
costs  of  taxation. 

The  Court  referred  the  rule  to  the  master^  to  ascertain 
whether  the  writ  had  been  issued  merely  for  the  purpose 
of  avoiding  the  costs  of  taxing  the  bill.     If  he  should  be 

(«)  8  B.  &  G.  636.  (6)  9  B.  &  C.  765. 

og 
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1833.  of  opinion  that  the  writ  was  issued  for  that  purpose,  the 
rule  was  to  be  discharged:  if  not,  to  be  made  absolute; 
and  the  costs  of  the  application  and  the  reference  to  be 
in  the  discretion  of  the  Master. 

The  Master  heard  the  parties^  and  being  of  opinion  that 
the  writ  was  not  issued  in  order  to  avoid  the  costs  of  taxa- 
tion, the  rule  was  therefore  made 

Absolute. 


Doe  r.  Roe. 
If  the  term  in     l^TEER  moTcd  for  judgment  against  the  casual  ejector. 

which  a  declara-   rni.  •  •      rvi  ^«  i 

tion  in  eject-  J-hc  Bcrvice  was  in  Hilary  vacation,  and  an  appearance 
ment  requires     ^^  required  in  Easier  Term.     No  application  was  made 

an  appearance  *  *^* 

to  be  made  is  in  that  term  for  judgment,  and  the  motion  now  was  in 
eiapsejudgment  TrifUtt/  Term  to  be  allowed  to  sign  judgment  against  the 
sSejertor  may  c^sual  ejcctor.  He  cited  Doe  V.  Roe  (a),  in  which  Mr. 
be  obtained  in     Justice  LiUledale,  on  a  similar  application,  observed,  "If 

thefoUowmg  ,        „  ,         -^         ,  -        w 

term  on  the        you  Only  allow  onc  term  to  go  by  after  the  service,  I  can 

grant  the  rule ;  but  if  you  permit  two  terms  to  elapse,  I 
cannot  grant  it.  It  is  contrary  to  the  practice  of  this 
Court" 

Taunton,  J. — On  the  authority  of  that  case  you  may 
take  your  rule. 

Rule  granted. 

(a)  Ante,  Vol.  I,  p.  494. 


same  senrice. 
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1833. 

Rogers*  Bail. 

iui^/iT/Y  applied  for  time  to  justify  bail  in  error,  on  in  order  to  ob- 
the  ground  of  the  bail  having  been  forced  suddenly  to  t^^ulnVr^' 
leave  town  on  particular  business*  ror,  on  account 

'^  of  the  bail  sud- 

denly leaving 
m  T       T  1  1*1  11  •  town,  it  must  be 

J.  AUNTON,  J. — 1  do  not  think  you  ought  to  have  time  to  swom  that  the 
justify.      You  have  no  statement  in  your  affidavit  that  the  partu^  wm  a^** 
fact  of  the  bail  leaving  town  was  a  surprise  upon  you.  For  aarprise  on  the 
any  thing  that  appears,  this  may  be  a  mere  contrivance 
between  the  bail  and  the  defendant. 

Time  refused. 


Jenkins  v.  Charity. 
rrORTLE  Y  shewed  cause  against  a  rule  for  judgment  if  notice  of  trial 

•  A  •      t»  1*  •  t  becountermand'- 

as  m  case  of  a  nonsuit,  for  not  proceeding  to  trial  pursu-  ed  at  the  request 
ant  to  notice.     The  affidavit  in  opposition  to  the  rule  p^the defendant, 

*^  *  he  cannot  ob- 

stated   that  the  notice  of  trial  had  been  countermanded  tain  judgment 

,  t»    ^       1    t*      t      .  AS  in  case  of  a 

at  the  request  of  the  defendant.  nonsuit,  on  the 

ground  of  not 
proceeding  to 

R.  V.  Richards^  in  support  of  the  rule,  contended  that  trfai  pursuant 

•  ^       •  •  to  notice. 

moving  for  judgment  as  in  case  of  a  nonsuit  was  only  a 
proceeding  for  the  purpose  of  pressing  on  the  plaintiff; 
and,  therefore,  although  the  defendant  might  have  re- 
quested the  plaintiff  on  one  occasion  to  countermand  his 
notice  of  trial,  he  had  not  thereby  waived  his  right  to 
press  on  the  plaintiff  to  trial. 

Taunton,  J. — The  reason  why  the  plaintiff  did  not 
proceed  to  trial  was,  that  the  defendant  requested  him  to 
countermand  his  notice.  There  was  therefore  no  default 
on  the  part  of  the  plaintiff.    No  default  existing  on  the 
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1833.        part  of  the  plaintiff,  the  defendant  can  hare  no  right  to 
Jenkins      ^ove  for  judgment  as  in  case  of  a  nonsuit     The  motion 
v-  ought  in  fact  never  to  hare  been  made.    The  rule  must 

therefore  be  discharged,  with  costs. 

Rule  discharged,  with  costs. 


menC. 


Doe  v.  Rob. 

Service  in  eject-  J\.  C.  ROWE  moved  for  judgment  against  the  casual 

ejector.  The  affidavit  on  which  he  founded  his  motion 
was  jointly  made  by-  the  person  serving  the  declaration 
and  the  housekeeper  of  the  tenant  in  possession.  The 
former  deponent  stated  a  service,  with  the  proper  expla- 
nation, on  the  housekeeper  on  the  premises;  the  latter 
stated  that  she  had  delivered  the  declaration  to  the  tenant 
in  possession. 

Taunton,  J. — ^You  may  take  a  rule  to  shew  cause. 

Riile  nisi  granted. 


Harrison's  Bail. 
The  affidavit  of  MaNSEL  opposed  the  justification  of  country  bail,  on 

sufficiency  made  » *  w  ^  9 

by  bail  pursu-     the  ground  that  the  affidavit  of  sufficiency  only  stated  the 

of  rwiii^TeiTO,  ^^^^  *^  ^^  "  possessed  of"  the  required  amount,  instead  of 

bUfto bl!*"  ^^     "  ^^^^^  **^  amount.    He  cited  Iluichinson's  bail  (a), 
«  worth,"  and     and  SimpsotCs  bail  (6). 

not "  possessed 
of"  the  required 

sum.  Taunton,  J.— That  will  not  do.     The  property  de- 

scribed might  have  been  delivered  over  to  the  bail  tem- 
porarily, merely  to  enable  him  to  swear  to  his  possession 

(a)  Ante,  Vol.  1,  p.  571.  {h)  Ante,  Vol.  1,  p.  606. 
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of  it,  and  thus  avoid  an  indictipent  for  perjury^  while  the         tB33. 

plaintiff  would  be  left  without  aubstantial  bail.  Harrison's 

Bail  rejected.  ^*»i« 


Ex  parte  Jones. 

rV,  H.  WATSON  applied  to  re-admit  a  country  at-  where  an  atior- 

torney,  on  an  affidavit  which  stated  that  his  agent  having  ridem^mitted' 

by  mistake  supposed  that  he  had  been  on  the  roll  for  a  ^^  p^7  ^^  p'°' 

period  less  than  three  yearSi  had,  tor  some  time,  only  paid  certificate  duty 

4/.  a  year  duty  instead  of  81.:  the  agent  had  also  omitted^  M^t/^e 

by  aocideqt,  to  take  out  his  certificate  for  the  current  ^^  **]"  *if''*^' 

'  '  Gate  dunng  an- 

year.     The  affidavit  admitted  that  Mr.  Jones  bad  prac-  other  period, 
tised  during  this  time,  but  was  not  aw^re  of  the  defects  tUed  during  that 
stated  as  to  his  certificate.    The  consent  of  the  Stamp  wur^-rdSar" 

Office  had  also  been  obtained.  J"™  on  pay- 

ment of  the  ar- 
rears of  duty 

Patteson,  J. — Let  him  be  re-admitted  on  payment  of  and  a  nominal 
the  arrears  of  duty»  and  taking  out  his  certificate  for  the 
present  year,  and  paying  a  fine  of  20^.  to  the  king. 

Rule  accordingly. 


Dog  V,  Roe. 

JMLANSEL  moved  for  judgment  against  the  casual  ejec-  Service  of  the 
tor.     His  affidavit  of  service  stated  a  service  on  the  wife,  ejectment  on  the 
pn  the  premises,  and  that  the  person  serving  it  had  read  miiy^aid^Md- 

oyer  the  notice,  but  did  not  go  on  to  state  that  he  had  ex-  »ng  over  the  no- 

/  \  .      1  •  1    *'^®  without  ex- 
plained it.     He  cited  the  case  of  Doe  v.  Roe  (a),  m  which  plaining  it,  is 

Mr.  «/.  Paiieeon  bad  decided,  that  reading  over  the  de-  '" 

claration  without  explanation  would  suffice. 

Patteson,  J. — I  think  I  went  too  far  in  the  case  cited, 

(rt)  Antey  Vol  I,  p.  428. 
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1833.  because  the  declaration  conveys  no  information  to  the  te- 
nant in  possession.  But  in  this  case  I  think  you  may  have 
your  rule,  because  reading  over  the  notice  without  ez« 
planation  has  been  held  sufficient. 

Rule  granted. 


ant. 


Doe  d.  Thompson  v.  Mirehouse. 
Where  a  she-      AdDISON  moved  for  a  fresh  writ  of  possession  in  this 

riff's  officer  *  . 

taking  posses-  case.  The  sheriti  s  officer  who  took  possession  of  the 
fac!^pMs!\B^^'  premises  under  the  authority  of  the  first  writ,  had  been 
dispossessed  be-  tumcd  out  of  possession  before  he  could  deliver  it  to  the 

fore  he  dehvers  *  ^     ^ 

possession  to  the  lessor  of  the  plaintifi;  The  affidavit  on  which  he  moved 
plaintiff,  it  is  Stated  that  the  deponent  believed  the  parties  committing 
necessary  that  It  ^y^^  violence  wcrc  combining  with  the  defendant,  in  order 

should  appear  o  ' 

that  the  persons  to  prevent  possession  being  delivered.  As  possession  had 
acting  in  concert  never  been  delivered,  the  lessor  of  the  plaintiff,  he  con- 
with  the  defend-  tended,  was  entitled  to  a  fresh  writ  of  possession.     Mr. 

Ttdd,  in  Vol.  2,  p.  1247,  ed.  9,  of  his  Practice,  laid  it 
down,  that,  where,  a  defendant  turned  out  the  plaintiff 
'immediately,  or  soon  after  the  possession  is  delivered, 
the  plaintiff,  it  seems,  may  have  a  new  writ  of  habere 
facias  before  the  former  writ  is  returned;  because  the 
defendant  himself  shall  never,  by  his  own  act,  keep  the 
possession  which  the  plaintiff  had  recovered  from  him  by 
due  course  of  law." 

Taunton,  J. — It  is  indispensably  necessary  that  you 
should  connect  the  defendant  with  this  dispossession  of 
the  lessor  of  the  plaintiff. 

Rule  nm  granted. 
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1833. 

Hillary  v.  Rowles  and  his  Bail. 
[Before  ilie/our  Judges.} 

JlLATT  obtained  a  rule  nUi  for  setting  aside  proceed-  if  a  defendant 
ings  on  the  bail-bond,  on  the  ground  of  their  having  been  Bpedaiban wi^- 
teken  too  soon.    The  defendant  was  arrested  on  the  7th  >»  eight  days 

after  the  execu- 

of  Matfi  and  the  bail-bond  given  was  put  in  suit  on  the  tionof  the^- 
15th.     This,  he  contended,  was  too  soon;  for,  by  1  Reg.  of  the  day  of 
Gen.  H.  T.  2  Will.  4,  s.  24  (a),  it  was  directed,  that  pj^^^f^'^lay'' 
"no  bail-bond  taken  in  London  or  Middlesex  shall  be  proceed  on  the 

bail-bond  imme« 

put  in  suit  until  after  the  expiration  of  four  days,  nor,  if  diateiy* 
taken  elsewhere,  till  aflter  the  expiration  of  eight  days, 
exclusive  from  the  appearance  day  of  the  process.**  Here, 
the  bail-bond  was  taken  in  the  county  of  Middlesex.  By 
the  exigency  of  the  capias^  the  defendant  is  required  to 
put  in  special  bail  within  eight  days  after  the  execution  of 
the  writ,  inclusive  of  the  day  of  such  execution.  The 
time  for  putting  in  bail,  therefore,  expired  on  the  14th, 
and  four  days  being  to  elapse  before  the  bail-bond  could 
be  put  in  suit,  it  could  not  properly  be  put  in  suit  until 
the.  19th.  It  was,  however,  put  in  suit  on  the  15th;  and, 
therefore,  the  action  was  brought  four  days  too  soon. 

Archbold  shewed  cause  against  this  rule,  and  contended 
that  the  rule  of  H.  T.  2  W.  4,  was  no  longer  in  force, 
for  it  had  been  superseded  by  the  Uniformity  of  Process 
Act,  2  &  3  W.  4.  c.  39.  The  warning  at  the  end  of  the 
writ  of  capitis  contained  these  words,  '*  if  a  defendant,  hav- 
ing given  bail  on  the  arrest,  shall  omit  to  put  in  special 
bail  as  required,  the  plaintiff  may  proceed  against  the 
sheriff,  or  on  the  bail-bond."  How  the  bail  was  required 
to  be  put  in,  appeared  from  the  language  of  the  writ  itself, 

(a)  Ante,  Vol.  1,  p.  186. 


9. 
ROWLES. 
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1833.  which  was  *^  within  eight  days  after  execution^  inclusive  of 
Hillary  ^^®  ^^^  ^^  °"^^  execution."  Here,  the  bail  had  not  been 
put  in  as  required  by  the  writ,  and  therefore  the  plaintiff 
was  at  liberty  to  put  the  bail-bond  in  suit  at  the  expiration 
of  the  eight  days.  They  had  expired  on  the  15th,  and 
therefore  proceedings  on  that  day  were  regular. 

Per  Curiam.^-^We  think  that  the  operation  of  the  2  & 
S  fftU.  4,  c.  39,  has  been  to  supersede  the  rule  of  H.  T. 
2  W.  4.  The  action,  therefore,  was  properly  brought  on 
the  l£fth. 

Rule  discharged,  without  costs. 


Enouhart  v.  Dumber- 

If  a  ca,  to,  18  XN  this  case,  ^  verdict  was  given  against  the  defendant 
previous  to  ihT  ^^  Hilary  vacation;  and  the  learned  Judge  who  tried  the 
judgment,  or  causc,  in  pursuancc  of  the  1  Will.  4,  c.  7,  s.  2,  granted 
under  the  8ta-  speedy  execution.  Judgment  was  signed  on  the  15th  of 
c.  7, 8. 13,  if '    March,  and  execution  immediately  issued.  The  ca,  sa,  was 

d^y\tiMuc°?itb  *^^*^^  ^°  *^^  ^*^^  ^^y  ^^  Hilary  Term.  An  action  of 
irreguiar,butthe  debt  OH  the  recognizanco  of  bail  was  afterwards  brought 

Court  will  per-  ,  *..  .  .• 

mit  the  teste  to  against  them.  A  rule  nisi  was  obtained,  at  their  instance, 
payment'of  *^  ^^*  aside  the  ca.  sa.  for  irregularity,  on  the  ground  that 
costs)  even  as    ^  ^a*  sa.  Cannot  be  tested  of  a  term  prior  to  that  in  which 

against  the  bail.  "^ 

judgment  is  signed;  and  secondly,  that  sections  of  the 
act  under  the  authority  of  which  the  speedy  execution 
had  been  granted,  directs,  that  ''every  execution  issued 
by  virtue  of  this  act  shall  and  may  bear  teste  on  the  day 
of  issuing  thereof  (a)."  In  support  of  the  first  point, 
Mansel,  who  obtained  the  rule,  cited  the  case  of  Gawler 
V,  JoUey  (6),  in  which  the  Court  set  aside  proceedings 


(a)  See  2  Dowl.  Stat.  16.  (6)  1  H.Bl.  74. 
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against  bail»  on  the  ground  of  the  ca.  sa.  being  tested  of        1832. 
a  term  prior  to  that  in  which  judgment  was  signed  against    ^       ^ 
the  principal*    In  support  of  the  second  pointy  he  cited  v. 

Rex  V.  CommUnoners  of  the  Ftackwold  Inclosure  (a),  in      ^""^"• 
which  it  was  held,  that  the  words  '^  shall  and  may"  are 
imperative^  when  the  clause  is  for  the  public  good  or 
benefit. 

netiger  shewed  cause  against  the  rule,  and  contended, 
that,  although  the  ea.  sa.  was  irregular  by  the  improper 
teste,  yet  such  an  irregularity  the  Court  would  permit  to 
be  amended  on  payment  of  costs* 

Manmelf  contra,  contended,  that,  as  this  application  was 
made  at  the  instance  of  the  bail,  the  Court  would  not 
allow  such  an  amendment  to  be  made  as  against  them, 
particularly  after  the  decision  in  the  case  of  Gawler  v. 
JoUey- 

Pattkson,  J. — I  think,  that,  even  as  against  the  bail, 
this  amendment  ought  to  be  allowed  on  payment  of  costs. 

Rule  accordingly. 
(c)  2  Chitt.  Rep.  251. 


Ex  parte  Pilkins. 

rr  ATSON  vaoy^&  to  re-admit  an  attorney.     The  rule  An  attorney 
with  respect  to  the  notice  of  his  intention  to  apply  for  ^-ad'^Stted*^ 
re-admisaion  had  been  obeyed,  with  the  exception  that  «ufficientiycom- 

^  ^  plies  with  the 

the  notice  in  the  King's  Bench  Office,  had  not  been  stuck  rule  as  to  a 
up  until  the  opening  of  the  office  on  the  first  day  of  this  pre'Tiou" to  his 
term.    The  reason  given  for  this  omission  was,  that  he  did  ^PPfv^at*?"!  by 

^  '  sticking  It  up  in 

i\ieKing'sBench 
OflBce  on  the  morning  of  the  first  day  of  the  term  in  which  he  applies,  at  the  opening  of 
the  office. 
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1833.  not  go  to  the  office  on  the  prerious  day  until  it  was  closed. 
Ex  parte  ^^  Submitted,  however,  that  the  notice  having  been  stuck 
PiLKiNs.  up  on  the  morning  of  the  first  day  of  the  term,  at  the  opening 
of  the  office  on  the  first  day  of  the  term  in  which  he  applied 
for  re-admission,  was  sufficient.  He  cited  the  case  of  Ex 
parte  Senior  (a),  in  which  a  similar  application  was  made 
under  similar  circumstances,  the  day  previous  to  the  first 
day  of  term  being  a  holiday  at  the  King's  Bench  Office. 
That  case  was  decided  on  the  authority  of  Ex  parte 
Davey  (6),  in  which  a  similar  application  was  made,  and 
the  attorney  affixed  his  notice  outside  the  Court  in  the 
morning  before  it  sat  on  the  first  day  of  the  term  of  which 
notice  was  intended  to  be  given.  The  Court,  in  both  those 
cases,  allowed  the  attorney  to  be  re-admitted,  as  it  was  of 
opinion  that  such  a  proceeding  was  a  sufficient  compli- 
ance with  the  rule  of  Trinity  Term,  S3  Geo.  8. 

Taunton,  J. — ^The  present  case  differs  from  that  of 
Ex  parte  Senior,  because  there  the  day  previous  to  the 
first  day  of  the  term  was  a  holiday.  Here  it  was  not ; 
but  the  reason  of  the  notice  not  being  affixed  in  the 
King's  Bench  Office  previous  to  the  term  was,  the  neglect 
of  the  party  himself  in  not  applying  sufficiently  early. 
But  the  case  of  Ex  parte  Davey  is  an  authority  in  your 
favour,  because  there  the  attorney  affixed  his  notice  out- 
side the  Court,  on  the  morning  before  it  sat.  That  case 
must  therefore  have  proceeded  on  the  principle  that  the 
term's  notice  required  by  the  rule  is  inclusive  of  the  day 
on  which  it  is  stuck  up.  In  that  case,  Mr.  Justice  Little- 
dale,  who  was  sitting  alone  when  the  application  was 
made,  was  at  first  of  opinion  that  the  rule  was  peremptory, 
that  a  full  term's  notice  was  necessary,  and  that  the  affix- 
ing the  notice  even  before  a  single  Judge  had  sat  on  the 
first  day  of  the  term,  would  not  satisfy  the  meaning  of  the 

{a)  Ante,  Vol.  1,  p.  617.  (b)  4  D.  &  R.  646. 
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rule.  On  consulting  the  other  Judges,  however,  the  Qourt         1833. 
was  unanimously  of  opinion,  "  that  a  notice  affixed  before       ex  parte 
the  sitting  of  the  full  Court,  on  the  first  day  of  term,  was      Pilkins. 
sufficient,  and  therefore  granted  the  application."    That 
case,  therefore,  is  a  precedent  for  your  application.    The 
attorney  may  be  re-admitted. 

C.  CreuweUy  amicus  curtuBy  mentioned  a  similar  applica- 
tion, which  he  lately  successfully  made,  under  similar  cir- 
cumstances, to  the  full  Court. 

Re-admitted. 


END  OF  TRINITY  TERM. 
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IN  THE  THIRD  YEAR  OF  THE  REIGN  OF  WiLUAM  IV. 


1833.  GooDBURNE  v»  Bowman. 

If  the  Jury  find    \^  this  case,  a  rule  nin  for  reviewing  the  Prothonotary  s 

immaterial  is-  .  i       .       i  »  i  .         .  » 

sues  in  favour  of  taxation  was  obtained,  and  cause  shewn  against  it.  it  ap- 
thtViaim^'hM  peared,  that,  at  the  trial,  several  issues  were  raised,  and  a 
aftcrwardsjudg-  number  of  them  found  for  the  defendant.     On  application 

ment  non  ob-  ,  ^    ^  *  * 

stante  veredicto,  subsequently  to  the  Court,  it  was  of  opinion  that  those 

neither  party  is.  .  ^.-i  i»i  ^  •  i»       ^.x. 

enuued  to  the  issues  were  immaterial,  and  judgment  was  given  for  the 
guct"^^^**'^*'"  plaintiff,  non  obstante  veredicto.  On  taxation,  the  Pro- 
thonotary refused  to  allow  either  the  plaintiff  or  the  de- 
fendant any  costs  upon  these  immaterial  issues,  according 
to  the  construction  which  he  put  on  1  Reg.  Gen.  H.  T. 
2W.4,8.74(fl). 

Per  Curiam, — We  are  of  opinion,  that,  in  this  case,  nei- 
ther the  plaintiff  nor  the  defendant  is  entitled  to  costs  on 
these  issues.  The  words  of  the  rule  are — '*  No  costs  shall 
be  allowed  on  taxation  to  a  plaintiff  upon  any  counts  or 
issues,  upon  which  he  has  not  succeeded;  and  the  costs  of 
all  issues  found  for  the  defendant,  shall  be  deducted  from 
the  plaintiff's  costs."  First,  as  to  the  plaintiff— he  can- 
not be  said  to  have  succeeded  on  these  issues,  as  they  were 
found  against  him ;  and  the  judgment  of  non  obstante  ve- 
redicto  has  only  put  the  finding  of  the  jury  out  of  the  way, 
without  constituting  his  success.  Secondly,  as  to  the  de- 
Co)  Ante,  Vol.  1,  p.  193. 
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fendant — issues  found  in  his  favour  must  of  course  mean      ^^^^' 
such  issues  as  in  point  of  law  be  can  ultimately  succeed     goodburke 
upon.     But  the  Court  has  decided  that  the  defendant  is       bowitaw 
not  to  have  judgment  upon  those  issues.     The  present  is 
a  casus  omissus;  and  it  is  therefore  better  to  decide  that 
neither  party  shall  have  his  costs. 

Rule  discharged. 


B0WY£aR  t?.  BOWYEAR. 

X  HE  demandant  m  this  case^  which  was  a  writ  of  right  Where  a  writ  of 

for  the  recovery  of  land  in  the  county  of  Middlesex,  had  to  recover  land 

brought  two  actions  of  ejectment  in  the  Court  of  King's  JJ^e  subject^o?" 

Bench,  for  the  same  land.     In  both,  he  had  failed.     A  »«  unauccessfui 

•       1         11  111  1  action  of  eject- 

nile  nisi  was  obtamed,  calling  on  the  demandant  to  shew  ment,  the  Court 
cause  why  the  proceedings  in  the  writ  of  right  should  not  proceedingJin* 
be  stayed  until  the  costs  of  the  two  ejectments  were  paid.    Jj*  hr"nta  th 

costs  of  the 

Ludlow,  Serjt.y  shewed  cause,  and  cited  Chaifieldr.  p^^*°**'* 
Sauler^a),  in  which  case  the  Court  had  refused  a  similar 
application. 

Wilde,  Serjt,  in  support  of  tlie  rule^  endeavoured  to 
distinguish  the  case  cited  from  the  present. 

Per  Curiam. — We  cannot  distinguish  the  present  case 
from  that  of  Chaifield  v.  SotUer.  The  present  proceeding 
is  quite  diflerent  from  that  of  an  ejectment  We  do  not 
know  why  the  ejectments  have  failed.  Their  failure  may 
have  been  caused  by  something  quite  consistent  with  the 
demandant's  present  right  to  recover.  His  right  of  entry 
might  have  been  tolled,  or  the  action  may  have  been 
brought  after  the  twenty  years  had  elapsed.   For  any  thing 

(a)  3  Bing.  167. 
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1833.        therefore  that  appears,  the  present  writ  of  right  may  have 
BowYBAR      ^^^"^  rendered  necessary  from  the  inefficacy  of  the  pre- 
V.  yious  ejectments. 

Rule  discharged. 


Marshall  and  Another  v.  Thomas. 

If  the  form  of  A.SSUMPSIT  On  a  bill  of  exchange.    The  declaration 

scribed  at  the  Commenced  by  alleging  the  defendant  to  have  been  sum- 

STd^S^D,  raoned  to  answer  the  plaintiff  "  of  a  plea  of  trespass  on  the 

it  u  an  irregtt-  case/'  and  then  proceeded  to  allege  the  cause  of  action. 

lanty,  and  not  ^  ®       . 

a  ground  of  ape-  To  this  the  defendant  demurred  specially^  on  the  ground 
^^^'     that  the  plaintiff  had  misdescribed  the  form  of  action. 

Wilde t  Serjt.f  in  support  of  the  demurrer^  contended 
that  the  declaration  was  bad  on  special  demurrer^  as,  ac- 
cording to  the  rule  of  Court,  M.  1654,  s.  16,  the  form  of 
action  must  be  correctly  described. 

Per  Curiam. — The  misdescription  of  the  form  of  action 
only  amounts  to  an  irregularity,  as  it  is  only  a  non-com- 
pliance with  a  rule  of  Court.  Nothing  illegal  appears  on 
the  face  of  the  record. 

Judgment  for  the  plaintiff. 


WooLLEY,  Executor,  v.  Sloper,  Executor. 

If  Judgment  as  X  HIS  was  an  actiou  of  coTcnant  by  an  executor,  on  a 
•aiuTobULined*  breach  committed  since  the  testator's  death.  Three  no- 
in  an  action  by    ^|^^g  ^f  ^^^  y^^  heexk  ffiven,  and  each  of  them  counter- 

an  executor,  ^         ' 

he  will  beUabie  mandcd.  After  the  third,  a  rule  for  judgment  as  in  case 
casioned  by  his  of  a  uousuit  was  made  absolute.  The  wilful  negligence 
ge»w,  and  not  ®^  ^^  plaintiff  appeared  to  be  the  only  cause  of  his  not 
to  the  costs  of     proceeding  to  trial;  and  the  consequence  was,  great  and 

unnecessary  expense  to  the  defendant.    The  Prothonotary, 
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on  taxation^  allowed  the  defendant  the  costs  of  the  cause.        1838. 
A  rule  nisi  was  obtained  for  reviewinff  the  taxation.  1^   ' 

WOOLLET 


Wilde,  Seijtj  shewed  cause,  and  contended,  that  al- 
though, in  general,  an  executor  might  not  be  liable  to 
pay  co8t8>  the  wilful  negligence  of  the  plaintiff  in  the  pre- 
sent instance  deprived  him  of  that  privilege.  He  cited 
Shaw  V.  Mansfield  {a),  and  Nunez  v.  ModigUani{b). 

BompaSf  Seijt.,  supported  the  rule,  and  cited  Booth 
and  Others  v.  Wood{c),  Hawes  v.  Saunders  (d),  and  Har- 
ris V.  Janes  {e). 

TiNDAL,  C.  J. — As  the  pliuntiff  in  this  case  could  only 
sue  on  the  contract  made  with  the  testator,  he  would  not 
have  been  liable  to  pay  costs]  if  he  were  nonsuited  at  the 
trial.  The  statute  of  the  14  Geo.  S,  c.  17,  provides, 
"  that  all  judgments  given  by  virtue  of  that  act  shall  be  of 
the  like  force  and  effect  as  judgments  upon  nonsuit,  and 
of  no  other  force  and  effect  J^  and  then  it  proceeds, ''  that 
the  defendant  or  defendants  shall,  upon  such  judgment,  be 
awarded  his  or  their  costs,  in  any  action  or  suit  where  he, 
she,  or  they  would,  upon  nonsuit,  be  entitled  to  the  same, 
and  in  no  other  action  or  suit  whatever.**  By  the  clear  lan- 
guage of  the  act,  therefore,  the  defendant  cannot  be  enti- 
tled to  his  costs  of  the  cause.  The  present  rule  must 
be  made  absolute  for  the  review  of  the  Master's  taxation, 
such  costs  being  allowed  to  the  defendant  as'  the  wilful 
negligence  of  the  plaintiff  in  not  proceeding  to  trial  has 
occasioned. 

Rule  absolute  accordingly. 

(a)  7  Price,  709.  (d)  3  Burr.  1684. 

(b)  1  H.  Black.  217.  (0  3  Burr.  1451. 

(c)  3  H.  Black.  277. 

BMn  OF  BASTSa  TERM. 
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Keys  r.  Smith. 

The  Conrt  will  JLN  this  case  the  defendant  had  been  arrested  on  a  bill 
niaeiuto^change  of  exchange.  The  cause  stood  for  trial  at  the  last  7Vi«ft- 
o( venue  in  &-    fQf^  Assizcs.  and  was  made  a  special  jury  cause  at  the  in- 

▼our  of  liberty.  '  r  ^t     j 

stance  of  the  defendant  When  it  was  called  on,  a  suffi- 
cient number  of  special  jurors  did  not  appear,  and  neither 
party  would  pray  a  tales.  It  accordingly  stood  over.  Af- 
terwards, the  defendant  was  rendered  by  his  bail,  and  re- 
mained a  prisoner  in  the  Fleet,  On  an  affidavit  of  these 
facts,  a  rule  nui  was  obtained  for  changing  the  venue  from 
Somersetshire  to  Middlesex,  on  the  terms  of  the  defendant 
paying  to  the  plaintiff  the  extra  expense  consequent  on 
trying  in  Middlesex  instead  of  Somersetshire,  as  all  the 
plaintiff's  witnesses  resided  in  the  latter  county. 

Wildef  Serjt.,  shewed  cause,  and  submitted  that  the 
facts  disclosed  furnished  no  sufficient  ground  for  departing 
from  the  general  rule,  with  respect  to  changing  venue. 

Coleridge,  Serjt.,  in  support  of  the  rule,  contended  that 
it  would  be  exceedingly  hard  upon  the  defendant  to  be  de- 
tained until  the  next  Taunton  Assizes,  on  a  demand  which 
might  turn  out  to  be  unfounded,  when  no  disadvantage 
could  accrue  to  the  plaintiff  from  the  present  rule  being 
made  absolute,  since  all  the  extraordinary  expenses  to 
which  he  could  be  put  would  be  defrayed  by  the  defen- 
dant. 

The  Court  was  of  opinion,  that,  under  the  peculiar  cir- 
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ctanstances  of  the  case,  they  might  deviate  froth  the  strict         1833. 
practice  of  the  Court,  and  grant  the  present  application. 

Rule  absolute  accordingly. 


Isaac  f  •  Spilsbury. 

X HIS  was  a  sheriff's  rule  under  the  Interpleader  Act,  in  order  torn- 
(1  &  2  W.  4,  c.  68,  s.  6).    It  appeared  that  the  sheriff  t^^^^. 
seized  goods  under  a^./o.,  and  the  defendant's  wife  laid  ^*'  ^  ^^^ 
daim  to  them,  on  the  ground  that  they  were  vested  in  cer-  fiivour  of  the 
tain  trustees  to  her  separate  use.    Soon  after  the  defen-  tuaicUimtothe 
dant  petitioned  the  Insolvent  Court  for  his  discharge.    On  ^^^^^^ 
the  appearance-day  to  the  rule,  the  trustees  of  the  defen- 
dants wife  disclaimed  any  intention  to  interfere,  and  no 
one  appeared  on  the  part  of  the  provisional  assignee. 

Per  Curiam. — The  facts  of  this  case  do  not  bring  it 
within  the  1  &  2  W.  4,  c.  58.  In  order  to  bring  it  within 
that  act,  a  claim  must  be  made  to  the  property.  Here, 
however,  no  claim  is  really  made;  but  the  sheriff,  being 
alarmed,  calls  upon  persons  to  come  before  the  Court  and 
make  claims.  Such  a  case  is  not  within  the  act,  and, 
therefore,  all  we  can  do  is  to  discharge  the  rule. 

Rule  discharged. 


A  week's  time  was  given  to  the  sheriff,  in  order  to  sell  the 
goods  and  return  the  proceeds. 


REGULiS  GENERALES. 

JLT  is  declared  and  ordered,  Tiiat,  in  all  cases  in  which 
a  defendant  shall  have  been  or  shall  be  detained  in  prison 
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18^  on  anj  writ  of  capias  or  detainer^  under  Ae  itatute  2  W. 
Rsa.  Oen.  ^«  ^*  ^'  ^'  being  arfetted  thereon^  shall  go  to  prison  for 
want  of  bailj  and  in  all  cases  in  which  he  shall  have  been 
or  shall  be  rendered  to  prison  before  declaration  on  any 
such  process^  the  plaintiff  in  such  process  shall  declare 
against  such  defendant  before  the  end  of  the  next  term 
after  such  arrest  or  detainer,  or  renderi  and  notice  thereof j 
otherwise  such  defendant  shall  be  entitled  to  be  discharged 
from  such  arrest  or  detainer,  upon  entering  an  appearance 
according  to  the  form  set  forth  ui  the  aforesaid  statute, 
2  W.  4,  c.  39,  schedule  No.  2;  unless  further  time  to  de- 
clare shall  have  been  given  to  such  plaintiff  by  rule  of 
Court,  or  order  of  a  Judge. 

T.  DSNMAN.  J.  PaEK& 

N.  C.  TlNDAL.  W.  BOLLAND. 

LYNDttUBST*  J.  B.  BOSANQUST. 

J.  Bayley.  W.  E.  Taunton. 

J.  A.  Park.  E.  H.  Alderson. 

J.  LiTTLEDALE.  J.  PaTTBSON. 

S.  GaSELEB.  J.  GURNBY. 

J.  Vaughaw. 


xT  IS  ORDERED,  That,  from  the  present  day,  in  all  actions 
against  prisoners  in  the  custody  of  the  Marshal  of  the 
Marshalsea,  or  of  the  Warden  of  the  Fleet,  or  of  the  She- 
riff, the  defendant  shall  plead  to  the  declaration  at  the 
same  time,  in  the  same  manner,  and  under  the  same  nile^ 
as  in  actions  against  defendants  who  are  not  in  custody. 

{Signed  by  all  the  Judges). 


END  OF  TRINITY  TERM. 
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BowEN  V.  Bramidoe.  1833. 

X  HIS  was  an  issue  (arising  out  of  the  motion  in  Bram-  Where  an  issue 
idge  V.  Adshead)  (a),  which  was  directed  by  the  Court  to  J.^"o„  J^y^^ 
be  tried  to  determine  the  right  to  certain  goods  taken  in  Court, under  the 

^  ^  **  Interpleader 

execution  by  Bramidge.    A  verdict  having  been  found  in  Act,  the  unsuc- 
favour  of  Bowen^  R.  V.  Richards  obtained  a  rule  nisi  uabiefo'the 
calHng  on  the  defendant  to  shew  cause  why  the  sum  of  ^^jj^'p^rty  who 
\lLis.  should  not  be  paid  out  of  Court  to  the  plaintifT,  applies  to  the 

Court  by  mo- 

and  why  he  should  not  have  his  costs  of  the  action  of  tro-  tion,  without 
ver  and  of  this  application.  pficltioirtolhr 

opposite  party  to 

Talfourd,  Serjt.,  shewed  cause. — He  said,  that,  if  the  ^^^  ^^  himTo* 
Court  put  such  a  construction  upon  the  act  that  the  party  '*<'' "  ^^}^  ^'^^' 

^  *■  f       J    tigd  to  the  costs 

of  the  rule,  if 
the  opposite  party,  on  shewing  cause,  confines  himself  to  the  question  of  costs. 

(a)  Ante,  p.  59. 
VOL.  II.  Q  D.  P.  C. 
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who  fails  is  to  pay  all  the  costs^  it  would  bear  very  hard 
BowEN  upon  his  client,  but  he  could  not  oppose  the  present  mo- 
tion:  he  objected  also  to  the  payment  of  the  costs  of  this 
rule,  because  there  had  been  no  previous  application  to 
the  defendant. 

/2.  V.  Richards,  conirdf  contended  that  he  was  entitled 
to  the  costs  of  the  rule,  as  he  could  not  have  got  the 
money  out  of  Court  without  a  motion ;  and  that,  unless  it 
was  to  be  an  universal  rule  that  no  party  can  have  costs 
unless  there  has  been  a  previous  application,  he  was  en- 
titled to  have  this  rule  made  absolute  with  costs. 

Bayley,  B. — I  think  the  party  who  succeeds  is  entitled 
to  the  costs  of  the  action,  and  that  the  party  who  fails 
must  pay  them ;  but,  as  to  the  costs  of  this  rule,  I  think 
the  plaintiff  is  not  entitled  to  them,  no  previous  application 
having  been  made  to  the  defendant.  If  he  had  been  ap- 
plied to  by  Bowen  to  pay  him  the  costs  of  the  action,  this 
application  would  probably  have  been  unnecessary.  No 
opposition  has  been  made,  except  to  that  part  of  the  rule 
which  prayed  for  costs.  ^ 

Vauohan,  B.— All  the  costs  ought  naturally  to  fall  on 
the  party  who  faik.^  The  Interpleader  Act  was*  intended 
to  be  in  aid  of  sheriffs  f  and  it  is  not  because  a  particular 
case  of  hardship  happens  that  the  act  is  to  be  called  a  bad 
act.  •  •  , 

*    '        Rule  absolute,  without  costs. 
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Watson  v.  Abbott. 

XHIS  was  an  action  for  running  down  a  ship.  The  The  act  author- 
issue  in  this  action  was  tried  in  the  sheriiF's  court  by  Jo^tfy^ues*"^ 
virtue  of  a  writ  of  trial  issued  under  the  3  &  4  Will.  4,  ^*»f' « **>«  d«*»* 

or  demand  does 

c.  42^  s.  17.     Upon  the  trial  the  plaintiff  was  nonsuited,  not  exceed  20/. 

A  rule  nisi  for  setting  aside  the  nonsuit  having  been  ob-  debts^Ind  pecu- 

tained  by  Hill,  on  the  ground  of  misdirection  by  the  |Jj,*7„^^7ortL 

learned  secondary^  Sembie,  that 

the  sheriff  or  hit 
deputy  has  the 

Petersdorff  shewed  cause. — The  secondary  has  the  guu.*''^"^"" 
power  to  nonsuit. 

Bayley,  B. — I  have  no  doubt  that  the  secondary  had 
power  to  nonsuit,  for  he  is  put  in  the  situation  of  a  Judge 
at  Nisi  Prius{a);  but  had  he  power  to  try  such  a  question 
as  this? 

Petersdorff. — The  order  was  obtained  by  the  plaintiff. 

Bayley,  B. — ^You  cannot  insist  that  this  is  within  the 
act.  The  proceedings  are  coram  non  judice.  The  act 
only  extends  to  debts  and  pecuniary  demands. 

Vaughan,  B.— The  words  of  the^iptare,  "  any  debt 
or  demand  where  the  sum  soiight  to.be  recovered  and  in- 
dorsed on  the  writ  of  summons  shall  not  exceed  SO/./*  &c. 
There  could  have  been  no  debt  here  incTorsed  on  the 


I  wnt. 


Rule  absolute  for  setting  aside  the  nonsuit. 


(a)  This  point  was  made  by  Lyndhwnt  and  the  rest  of  the 
BiU  in  moving  for  the  rule  nin,  Court  appearing  to  be  against 
bat    abandoned    by   him.    Lord      him. 
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Warren  v.  Smith* 

Senriceofarule  jilOLLETT,  in  moving  tO  make  absolute  a  rule  to  corn- 
on  the  moTher  of  pute,  said  that  there  was  some  doubt  about  the  sufficiency 
the  defendant,     ^f  ^jj^  service.     The  affidavit  merely  stated  that  the  rule 

at  his  residence,  "^ 

held  suffldent.     nisi  was  served  by  leaving  it  with  the  mother  of  the  defen- 
dant^ at  his  residence. 

Per  curiam. — That  is  sufficient* 

Rule  absolute. 


PrEEDY  V,  M ACFARLANE. 

Judgment  as  in  JlRICE  moved  for  judgment  as  in  case  of  a  nonsuit^  issue 
«iU  cannot^be  having  been  joined  last  term,  and  notice  of  trial  given  for 
moved  for  in  the  j|^g  fi^gj.  Sittings  in  this  term;  but  the  cause  had  not  been 

term  for  which  ^ 

nodce  of  trial        set  down. 
had  been  given. 

Vaughan^  B. — ^You  cannot  move  in  the  same  term  in 
which  default  was  made. 

Batley,  B. — I  am  of  the  same  opinion. 

Rule  refused. 


Platt  v.  Greene. 

It  is  a  question  JmILNER  shewed  causc  against  a  rule  which  had  been 
[?oV of  th^  Mas-  obtained  by  JFightman  for  referring  a  bill  of  costs  back  to 
ter,  whether  a     the  Master.     The  cause  was  tried  at  the  last  Lancaster 

witness  ought  to 

be  allowed  for     Assizes :  the  commission-day  being  Monday ^  and  business 

the  whole  time 
of  his  attend- 
ance at  the  assises,  or  only  a  portion  of  it;  but,  where  the  Master  has  decided  upon  it,  the  Court 
wlU  not  review  his  decision. 
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beginning  on  Tuesday  morning.  This  cause  stood  70  in  1833. 
ihe  third  list,  and  was  not  tried  till  Saturday  eveningi 
when  the  plaintiiFgot  a  verdict.  The  objection  was  to  the 
allowance  which  had  been  made  to  the  witnesses  for  their 
time.  One  was  an  attorney^  and  a  material  witness ;  he 
had  been  allowed  eight  days;  others  had  been  allowed 
nine  days;  some  not  so  much.  Wightman  objected  to 
this  allowancCi  as  the  attorney  must  have  known  he 
would  not  be  wanted  at  the  beginning  of  the  week.  It  ap- 
pearedy  however,  that  the  objection  had  been  taken  before 
the  Master,  and  he  had  decided  upon  it;  and  that  the 
attorney  had  been  written  to  by  the  plaijntifF's  agent  on 
Saturday 9  directing  him  to  be  at  Lancaster  on  the  Mon- 
day morning,  and  that  the  defendant's  witnesses  were  also 
in  attendance  on  the  Monday y  and  that  the  first  list  of 
causes  had  gone  off  very  rapidly  :  these  circumstances  had 
been  taken  into  consideration  by  the  Master. 

Lord  Lyndhurst,  C.  B. — If  the  parties  acted  bQudfide, 
there  is  no  ground  fur  reviewing  the  discretion  of  the 
Master,  though  it  may  be  true  that  other  persqna  niigitt 
have  formed  a  different  opinion  as  to  the  necessity  of  the 
witnesses  attending  so  early. 

Bayley,  B. — It  is  a  question  for  the  Master,  whether 
the  witnesses  ought  to  have  attended  on  the  first  day  ;  and 
be  has  decided  upon  it. 

Rule  discharged  without  costs. 


Doe  d. v.  Barker. 

JoLUMFREY  moved  for  an  attachment  against  the  de-  An  attachment 
fendant,  Sarah  Barker,  for  non-payment  of  costs.     The  ^',,u,tiJU^^^^ 
costs  were  taxed  upon  the  rule  for  not  confessing  lease,  out  first  issuing 
entry,  &c.,  and  there  was  an  affidavit  of  the  Master's  a/- 
hcatur,  and  of  a  personal  service  on  the  defendant,  and 
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9. 

Barker. 


a  demand  of  the  costs ;  but  there  was  a  doubt,  whether, 
in  this  Court,  it  was  still  necessary  to  issue  a  subpoena  for 
the  costs,  and  have  an  affidavit  of  the  personal  service  of 

it  (a). 

Bayley,  B. — The  old  course  certainly  was,  to  take  out 
a  subpasna;  but  it  does  not  appear  to  be  necessary  now. 
There  must  be  a  demand  of  the  costs  in  every  case;  but 
hitherto  that  has  been  accompanied  by  a  subpoena.  I 
think  we  may  consider  it  unnecessary. 

Rule  granted. 

(a)  See  the  form  and  practice,  Burton's  Exch.  Vol.2,  p. 522. 


Interlocutory 
judgment  can- 
not be  set  aside 
because  the  no- 
tice of  declara- 
tion it  irregular. 
Where  a  rule 
is  drawn  up  for 
setting  aside  a 
judgment  for 
irregularity,  an 
objection  that  it 
was  signed 
against  good 
faith  cannot  be 
entertained, 
(though  the  rule 
was  moved  on 
that  ground), 
that  Dot  being 
an  irregularity. 


Smith  r.  Clarke. 

ARCHBOLD  shewed  cause  against  a  rule  which  had 
been  obtained  by  Miller,  for  setting  aside  the  interlocutory 
judgment,  (which  had  been  signed  in  this  action),  with 
costs,  for  irregularity.  The  notice  of  declaration  was  headed 
**  In  the  King's  Bench/'  and  gave  notice  of  a  declaration 
filed  in  the  office  of  Pleas.  He  contended  that  the  de- 
fendant could  not  be  misled  by  it ;  and  that  he  should 
have  moved  to  set  aside  the  notice,  and  not  wait  till  judg- 
ment was  signed.  The  notice  was  given  on  October  30th, 
and  the  motion  was  made  on  the  10th  o(  November. 

Lord  Lyndhurst,  C.  B.— I  think  they  were  bound  to 
move  to  set  aside  the  notice. 

Miller,  in  support  of  the  rule,  said,  there  was  another 
ground  on  which  he  had  moved — that  the  judgment  had 
been  signed  against  good  faith. 

Lord  Lyndhurst,  C.  B. — That  is  not  an  irregularity. 
The  rule  is,  to  set  aside  on  the  ground  of  irregularity; 
you  are  bound  by  the  rule. 

Rule  discharged,  without  costs. 
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BiDDELL  r.  Smith.  "^    "^     ' 

X  HE  Tenue  in  this  action  having  been  changed,  on  the  it  is  notof  itieif 
usual  affidavit  that  the  plaintiff's  cause  of  action^  if  any,  jecdon  to  an  af- 
arose  in  Staffordshire^  and  not  elsewhere,  Humfrey  moved  JhaDsrinrthe 
to  discharge  the  rule  for  changing  the  venue,  on  the  ground  ^^i^u^i  ^^^^  i^ " 

,  _  .  .  madebyUicat- 

that  the  affidavit  was  made  by  the  attorney  in  the  cause,  toroey  in  the 
and  not  by  the  defendant  himself.     He  contended,  that  "^^^  defen-^^ 
an  attorney  had  no  power  to  make  such  an  affidavit;  he  ^\  *"*V»'**" 
said,  the  Masters  knew  of  no  instance  of  its  having  been  fendantisintiie 
done. 


country,  it 
ought  to  be 
made  by  him. 


Bayley,  B. — ^There  is  no  rule  that  such  an  affidavit 
must  be  made  by  the  defendant  in  the  cause,  and  not 
by  the  attorney;  perhaps  the  defendant  is  not  in  the 
country.  If  it  is  found,  however,  that  the  defendant  is  in 
the  country,  you  may  take  a  rule  (a), 

(a)  See  King  y.  Turner ,  1  Chit.  Rep.  68,  and  cases  in  note  (a);  and 
Brmon  v.  Davu,  Id.  161. 


KiRBY  V.  Ellison. 

XHIS  action  having  been  commenced  for  a  debt  of  a  Judge  at 
&L  16«.,   BoUandf  B.,  on  the  application  of  the  defen-  stayTpr^eed-^ 
dant's  attorney,  made  an  order,  on  the  9th  of  July,  that  l^j®'**?*^! 
proceedings  should  be  stayed  on   payment  of  debt  and  and  ootts,  can- 
costs  by  the  defendant,  by  monthly  instalments  of  1/.  The  piaintir 8  con- 
plaintiff's  attorney  however  objected,  and  the  order  being  Jefckdllnriing- 
made  without  his  consent,   he   treated  it  as  a  nullity,  er  time  for  the 

,  payment  than 

and  delivered  a  declaration;  but,  upon  application  to  he  would  be  en- 
VaughaUf  B.,  on  July  18th,  he  made  an  order  for  setting  *  ^  ^  ^  ^' 
aside  the  declaration,  with  costs.    The  defendant's  attorney 
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1833.  paid  the  instalments  regularly  (out  of  his  own  pocket,  as  it 
was  sworn)  till  the  present  term,  the  plaintiff  receiying  them, 
subject  to  his  right  to  apply  to  the  Court  to  set  aside  the 
above  orders.  The  defendant's  attorney  then  applied  for 
the  costs  on  Mr.  Baron  VaugJiarCs  order,  amounting  to 
10/.,  but  which  were  afterwards  taxed  at  5/.  3«.  To  get 
rid  of  these  costs,  Chilton^  on  behalf  of  the  plaintiff,  ob- 
tained a  rule  nisi  to  set  aside  the  above  orders,  contending 
that  the  learned  Baron  had  no  authority  to  make  the  first 
order,  and  that  the  plaintiff  was  therefore  justified  in  pro- 
ceeding. 

Plait  shewed  cause. — He  contended,  that  if  a  Judge 
bad  power  to  stay  proceedings  on  payment  of  debt  and 
costs,  he  could  also  order  in  what  way  they  should  be 
'  paid.  An  order  to  pay  on  the  Saturday  following  would 
have  been  clearly  good ;  and  he  had  as  much  authority  to 
allow  a  month  as  a  day.  Here,  money  was  paid  to  the 
plaintiff  at  an  earlier  period  than  if  he  bad  gone  on  in  the 
regular  way  to  judgment;  and  if  there  was  any  default, 
execution  was  to  issue  for  the  whole ;  but — 

Bayley,  B.,  expressing  his  opinion,  that,  though  a 
Judge  might  have  power  to  give  the  time  allowed  by  law, 
he  could  not  allow  a  longer  time,  and  recommending  the 
defendant  to  forego  the  costs  of  the  order  of  Vaughan^  B., 
the  parties  agreed  to  those  terms,  and  that  a  $tet  proces- 
sus should  be  entered. 
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King  v.  Monkhovse.  '     ^'"^ 

X  HIS  was  a  motion  to  set  aside  a  ^-rit  of  capias,  on  ac-  »  Gray'*  inn 
count  of  the  indorsement  not  complying  with  the  terms  of  ^^^^m^I^ 
the  Unifoimity  of  Process  Act.     The  writ  was  indorsed  good  dcscnp- 

•'  ^  tion  m  a  wnt  of 

thus — "  This  writ  was  issued  in  person  by  FF.  H,  King,  the  rcadence  of 

who  resides  at  7,  Grays  Inn  Square,  London^    In  the  attoniey, within 

aiBdavit  of  debt  it  was  called  Gray's  Inn  Square,  Middle-  ^^^r^tZ 

sex,    Mansel  contended  that  the  description  of  the  place  though  it  was 

_,_  __.  i-irf^i.i  sworn  that 

of  abode  was  not  correct.     He  produced  an  aindavit  that  Gray'*  inn  was 

Grays  Inn  Square  was  not  in  London  but  in  Middlesex:  "^^*° 

the  description  should  have  been  Gray's  Inn  Square, 

Gray^s  Inn,  that  being  the  larger  district ;  and  he  referred 

to  Engleheart  v.  Eyre  (a),  ^herePaiieson  intimated  that 

"  Graffs  Inn,  London,'^  put  as  the  residence  of  an  indi- 

▼idual  (not  an  attorney)  would  not  be  sufficient. 

Hutchinson,  contrd, — Gray's  Inn  is  an  extra-parochial 
district,  and  the  description  we  have  given  is  the  best 
that  can  be  given.  Letters  are  always  addressed  to 
Gray's  Inn,  London. 

BayleYj  B. — The  act  (6)  directs,  that  when  the  writ  is 
sued  out  by  the  plaintiff  in  person,  there  must  be  a  memo- 
randum expressing  that  it  is  so  sued  out;  and  it  must  also 
mention  the  city,  town,  or  parish,  and  also  the  name  of 
the  hamlet,  street,  and  number  of  the  house  of  such  plain- 
tiff *s  residence,  if  any  such  there  be.  The  plaintiff  now 
resides  in  a  place  which  is  not  within  any  city,  town, 
parish,  or  hamlet,  and  he  has  given  as  good  a  description 
of  his  residence  as  he  could.  The  rule  must  therefore  be 
discharged. 

Rule  discharged. 

(fl)  Ante,  146.  (b)  2  WiU.  4,  c.  39,  8.  12. 
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Where  a  cUim 
is  made  by  one 
on  behalf  of 
•MCher  to 
goods  seiied  by 
the  sheriff  in  ex- 
ecution, aody 
upon  a  rule  be- 
iog  obtained  un- 
der the  Inter- 
pleader Act, 
neither  party 
appears  to  shew 
cause,  the 
plaintiff  is  not 
entitled  to  re- 
ceive his  costs 
from  the  sher- 
iff, but  the  sher- 
iff and  plaintiff 
are  both  enti- 
tled to  their 
costs  from  the 
claimant  or  his 
agent,  upon  a 
rule  to  shew 
cause. 


Philby  v.  Charles  Ikey. 

jhLN  execution  having  issued  against  the  goods  of  the 
defendant^  the  sheriff,  on  executing  the  writ>  received 
from  the  defendant  a  written  notice,  that  the  goods  seized 
were  the  property  of  fFilliam  Ikey^  and  not  of  the  defen- 
dant. The  sheriff  thereupon  obtained  a  rule  jimi,  under 
the  Interpleader  Act  (a),  and  served  it  upon  William  Ikey 
and  the  defendant;  but  neither  Charles  nor  fFilliam  Ikey 
appeared  to  shew  cause. 

Clarkson,  for  the  sheriff,  asked  for  a  rule  to  bar  the 
claim  of  William  Ikey;  and  that  Charles  might  pay  the 
costs  of  this  application. 

HutchinsoHf  for  the  plaintiff,  contended  that  his  costs 
ought  to  be  paid  by  the  sheriff. 

Bayley,  B. — The  plaintiff  is  not  in  fault,  nor  is  the 
sheriff.  He  was  forced  to  come  here;  and  I  think  he  has 
been  brought  here  improperly.  The  rule  must  be  abso- 
lute as  to  barring  all  claim  of  William  Ikey;  and^  as 
to  the  rest,  it  must  be  enlarged,  and  made  part  of  the  en- 
larged rule  why  Charles  or  William  Ikey  should  not  pay 
the  sheriff  his  costs,  and  also  the  plaintiff  his  costs.  I 
think  the  plaintiff  cannot  throw  his  costs  on  the  sheriff. 

Rule  accordingly;  and  sheriff  to  have  six  days 
to  sell  and  make  a  return. 


(a)  1  &  2  WUl.  4,  c.  58,  8.  6. 
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Pitt  v.  £vans.  "* — ^""^ 

M.  HE  plaintiff  was  taken  in  execution  for  costs  as  he  where  a  party 
was  coming  to  attend  the  trial  of  this  cause  at  Nisi  Prius,  *4'Jd  upon  *'" 
and  after  being  in  custody  some  days  he  deposited  the  v^oc^n  out  of 

TT  f    •»    f  f    A  «     1  ■        ^  another  Court, 

money.     He  now  apphed  for  rehef,  and  that  the  Court  while  attending 
would  order  the  money  to  be  returned.    The  process  was  in  ex^ecti^'n 
issued  from  the  Kind's  Bench.  of  its  coming  on, 

^  he  must  apply 

for  relief  to  the 

Lord  Lyndhurst,  C.  B.— The  application  must  be  /vtM,  ortothe 
mule  to  the  Court  of  King'*  Bench.  ^^^^  to- 

cets  inues,  and 
not  to  the 

Bayley.  B. — It  is  the  privilege  of  the  Court  at  Nisi  Court  in  which 
Prius  to  protect  its  suitors.  The  plaintiff  should  have  ap-     *  ^""^  "' 
plied  either  to  the  Judge  at  Nisi  Prius,  or  to  the  Court 
out  of  which  the  process  issued. 

Rule  refused  (a). 

(a)  Jacob  y..  lUde,  ante^VoV  I,  p. 349. 


Smith  v.  Curtis. 

JlISH  moved  to  stay  the  proceedings  in  this  action,  and  The  Court  will 

that  the  plaintiff  should  pay  the  costs,  under  these  circum-  ^'ng^^rLi 

stances: — The  plaintiff  some  time  since  had  been  indebted  S^5?"though  it 

to  the  defendant  in  10/.;  the  latter,  beinir  unable  to  obtain  clearly  appean 

.  l>y  affidayit  that 

payment,  purchased  from  the  plaintiff  coals  to  the  amount  there  la  no  debt 
of50«.,  and  afterwards  summoned  the  plaintiff  to  a  40«. 
local  court  for  the  residue  of  the  debt :  both  parties  at- 
tended, and  the  plaintiff  said  he  had  a  cross-demand  for 
50s.  for  the  coals;  the  commissioners  awarded,  that,  on  the 
balance  of  accounts,  there  was  a  debt  due  from  the  plain- 
tiff to  the  defendant,  of  II.  I9s.  Hid.    The  present  ac- 
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1833.        tion  was  commenced  for  the  same  50«.  which  had  been 
allowed  to  the  plaintiff  in  account. 

Bayley,  B.— This  is  a  case  in  which  we  would  inter- 
fere if  we  could;  but  we  cannot  do  so. 

Rule  refused. 


Summers  r.  Grqsvenor. 

Where  the  tain  M.  ALFOURD^  Seijt.,  obtained  a  rule  nisi^  calling  on 

defendam law-  *®  plaintiff  to  shew  cause  why  the  defendant  should  not 

rested  bears  no  have  his  costs  of  suit  under  the  43  Geo.  3,  c.  46,  s.  3, 

the  sum  which  having  been  arrested  for  33/.  8«.  9d.,  and  the  arbitrator 

being  reduced 
by  a  set-off,  it 

shews  suqh  a  Ludlow^  Serjt.,  shewed  cause. — He  contended  that  there 

M^ant^re^  ^^s  no  ground  laid  for  the  application ;  and  that  it  had 
sonabie  or  pro-    never  been  decided  that  the  mere  recovery  of  a  less  sum, 

bable  cause  for  ^  ^  ^  ' 

the  arrest  as  is    without  Other  circumstanccs,  entitled  the  defendant   to 

sufficient  to  call  .        .  rr*\       3^3         1  ii»i 

on  the  plaintiff  move  Under  that  act.  The  defendant  kept  a  pubhc-house, 
had^a^reason-^*  ^^^  ^^^  *^®^  *  driver  of  a  stagc-coach,  and  the  action  was 
able  or  probable  brought  for  the  amount'of  goods  sold  and  delivered,  and 

caus^;  other-  , 

wiie,  the  defen-  for  work  and  labour,  of  which  an  account  had  been  de- 
entitiri  to  his  U^cred.  The  defendant  was  applied  to  for  his  account, 
cMts  under  the    jj^  refused  to  give  it.  If  any  balance  had  been  struck  be- 

43  Geo.  3,  c.  46.  &  J 

tween  them,  the  arrest  would  have  been  improper;  but 
the  plaintiff  swears  he  did  not  know  that  the  defendant 
had  any  claim  against  him. 

Talfourd,  Serjt. — The  defendant  swears  he  always  con- 
sidered that  the  plaintiff  was  indebted  to  him.  The  cause 
was  to  have  been  tried  at  Shrewsbury^  but  was  referred  to 
a  barrister,  who  found  that  only  3/.  9^.  was  due  to  the 
plaintiff. 


Summers 


Batley^  B. — It  is  not  shewn  that  the  SSI.  was  reduced         Jd33. 
by  a  set-o£P^  under  the  plea  of  set-off.     The  defendant 
swears  that  the  plaintiff  said  he  would  arrest  the  defendant,  v, 

and  that  he  believes  the  plaintiff  had  no  reasonable  or 
probable  cause  for  the  arrest.     The  defendant  must  shew 

« 

that  there  was  a  want  of  reasonable  or  probable  cause. 
He  was  arrested  here  for  SSL;  the  sum  recovered  was  only 
3^  9s.  The  plaintiff  must  have  known  on  what  grounds 
he  arrested  the  defendant;  he  does  not  shew  how  the  de- 
fendant was  indebted  to  him  in  SSL  He  neither  states  the 
items  of  the  account  nor  the  evidence  he  adduced ;  he  does 
not  shew  whether  he  had  reasonable  or  probable  cause. 

The  other  Barons  concurred. 

Rule  absolute. 


Smith  and  Others  «.  Hill. 
JlRENDERGAST  moved  for  a  distringas. — The  an-  if,  upon  caiUng 

111/.1  4*  »^o  serve  a  writ 

swers  given  were^  that  the  defendant  was  out  of  town ;  and,  of  summons,  the 
on  one  occasion,  the  woman  who  answered  the  door,  who  Jhat^the^efen" 
was  sworn  to  be  either  the  wife  or  servant  of  the  defen-  ^^^ »  ^"^  ©^ 

1       .  It  town,  It  must 

dant,  said,  that  she  was  authorized  to  say  that  the  de-  be  shewn  to  the 

fendant  was  out  of  town.  f^  inquiries 

made,  there  is 
reason  to  be- 

Bayley,  B. — When  the  answer  given  is  that  the  de-  Ueve  that  the 
fendant  is  out  of  town,  inquiries  ought  to  be  made  in  the 
neighbourhood  to  learn  whether  any  persons  have  seen 
hnn  about.  In  the  present  instance  I  think  it  may  be  col- 
lected, from  the  answer  given  by  the  woman,  that  the 
defendant  bad  been  in  town. 

Rule  granted. 
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A  motion  on 
behalf  of  the 
same  plaintiff  in 
two  different 
actions,  upon  the 
same  ground  of 
application,  may 
be  made  upon 
one  affidavit  in- 
titled  in  both 
actions. 

A  plaintiff 
who  was  under 
a  peremptory 
undertaking  to 
pay,  but  was 
prevented  at- 
tending in  per- 
son to  pay,  by 
being  arrested, 
was  allowed  to 
set  aside  the  pe- 
remptory rule 
for  Judgment  as 
in  case  of  a 
nonsuit,  on 
payment  of 
costs. 


PrTT  V.  Eyans.    Same  v.  Jervis. 

X  HE  plaintiff  Piit  obtained  a  rule  nisi  for  discharging 
a  rule  for  judgment  as  in  case  of  a  nonsuit.  He  had  be- 
fore given  a  peremptory  undertaking  to  try^  and,  having 
again  made  a  default,  the  rule  for  judgment  as  in  case  of 
a  nonsuit  had  been  made  absolute  in  the  first  instance. 
The  ground  of  the  motion  was,  that  he  had  been  arrested 
after  he  had  attended  the  Court  for  several  days,  and  in 
consequence  of  his  not  having  been  in  attendance  when 
the  cause  was  called  on  it  was  struck  out  of  the  paper. 

Kelly  shewed  cause  in  the  first  action. — He  objected, 
in  the  first  instance,  to  the  aflSdavit  on  which  the  rule  was 
moved  being  improperly  intitled  in  both  causes,  instead 
of  there  being  two  affidavits  intitled  in  each. 

Bayley,  B. — I  think  where  there  are  several  causes  it 
is  usual  to  have  one  affidavit :  there  is  the  same  ground  of 
application  in  both. 


Kelly. — There  is  no  ground  laid  for  this  application. 
The  cause  was  struck  out  because  no  one  was  in  attend- 
ance. It  does  not  appear  that  either  counsel  or  attorney 
was  instructed.  The  cause  has  now  existed  two  years;  it 
was  not  set  down  till  Easier  Term,  and  a  peremptory  un- 
dertaking was  given  in  Trinity  Term. 

Bayley,  B. — ^He  meant  to  conduct  the  cause  in  person, 
and  was  prevented  doing  so;  but  the  rule  can  only  be 
granted  on  payment  of  all  the  costs  of  the  day,  as  well  as 
such  subsequent  costs,  as  the  Master  shall  direct. 


Rule  absolute. 
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1833. 
Ex  parte . 


ISARSTOW^  four  days  before  the  end  of  the  term,  A  rule  calling 
moved  for  a  rule  to  shew  cause  why  an  attorney  should  to  answer^Oi? 
not  deliver  his  bill  of  costs  to  be  taxed  as  between  party  n>»tter8of  anaf. 

'^       *'    ndaTit  cannot  be 

and  party,  and  why  he  should  not  answer  the  matters  of  moTed  for  four 
ana£Sdavit     Eight  writs  had  been  sued  out  against  the  end'of  the  term; 
defendant  by  different  persons,  who  all  employed  the  same  ^J^*^^ewn 
attorney:    a  Judge  had  made   an  order  that  he  should  against luch a 

,  rule  on  the  last 

shew  his  retainer,  but  he  had  not  done  so.  day  of  term. 

Lord  Lykdhurst,  C.  B. — It  is  too  late  now  to  have  a 
rule  calling  on  the  attorney  to  answer  the  matters  of  the 
affidavit:  cause  cannot  be  shewn  on  the  last  day  of  term. 
You  may  move  on  the  first  day  of  next  termi  if  you  think 
fit,  and  you  may  now  have  a  rule  nisi  as  to  the  other  part 
of  your  application. 


Clarke  v.  Lord. 

X  HC  Court,  in  this  case,  having  ordered  certain  rent  to  The  sheriff  hay- 
be  paid  over  by  the  sheriff  to  Hodges^  the  landlord,  upon  |n*execudon 
hb  giving  security,  the  question  was,  whether  the  sheriff  whii  there  wm 
was  liable  to  pay  the  costs  of  the  security  (a).  landlord,  which 

he  claimed  of 
the  sheriff,  the 

Cresswell  contended,  that,  Hodges  having  been  allowed  ^^^^Y^SJofJ** 
his  costs,  because  he  had  been  brought  into  Court  impro-  ^^^^  o<^«'. 

claimants,  into 

perly,  he  ought  to  be  allowed  the  expense  of  giving  se-  Court  under 
curity,  as  part  of  the  costs.  Artf "thPcouiT 

ordered  the 
sheriff  to  pay 

the  rent,  upon  the  landlord's  giving  security,  and  also  to  pay  his  costs: — Held,  that  the  sheriff  was 

liable  to  pay  the  expense  of  the  security. 


{a)  See  anUy  p.  bb,  S.  C. 


2g8 


CASES  ON  POINTS  OP  PRAOTICS,  EXCII. 


i8a8. 


Plati,  contrd. 

Bayley^   B. — The  sheriff  comes  to  ask  a  favour ;   I 
think  he  must  pay  these  costs. 


Issue  was  join- 
ed in  7W»i/y 
Term,  and  no- 
tice of  trial 
giyen  for  the 
second  Sittings 
in  Michaelmas 
Temoi  but 
countermanded 
in  proper  time; 
the  defendant 
then  moved  for 
judgment  as  in 
case  of  a  non- 
suit, there  being 
time  in  the 
term  to  give  no- 
tice for  the  Sit- 
tings after 
term: — Held, 
too  soon. 


Marshal  v.  Forster. 

JMLANSEL  moved  for  judgment  as  m  case  of  a  nonsuit, 
issue  having  been  joined  last  term,  and  notice  of  trial 
given  for  the  second  Sittings  in  this  term,  (which  would  be 
to-morrow):  it  had,  however,  been  countermanded  in  pro- 
per time ;  the  record  had  not  been  entered.  The  venue 
was  laid  in  London^  and  the  defendant  was  in  time  to  give 
notice  of  trial  for  the  Sittings  after  term.  He  cited  Isaac 
V.  Goodman  {a). 


Bayley,  B. — I  think  you  are  too  soon. 


Rule  refused. 


(a)  AnU^  p.  34. 


A  plea,  being 
delivered  after 
nine  o'doek  in 
the  eTening, 
cannot  be  treat* 
ed  as  a  nullity ; 
and  a  judgment 
signed  on  that 
ground,  and  no 
notice  having 
been  g^ven  of 
the  objection  to 
the  defendant, 
was  set  aside. 


Horsley  and  Others,  Executors,  v.  Purdon. 

X  HIS  was  a  rule  calling  upon  the  defendant  to.  shew 
cause  why  an  order  of  Vaughan^  B.,  for  setting  aside  the 
interlocutory  judgment  which  had  been  signed  by  the 
plaintiffs,  should  not  be  discharged.  The  declaration  in 
this  action  was  delivered  on  the  S4th  of  June^  indorsed  to 
plead  in  eight  days.  On  the  ^5th  the  defendant  demanded 
oyer  of  the  bond  on  which  the  action  was  brought.  On 
the  2nd  of  July^  oyer  was  granted.  The  next  day  {July 
3rd)  was  the  last  day  for  giving  notice  for  the  assizes ;  and 
in  the  evening,  at  half  past  nine^  a  plea  of  non  est  factum 
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was  delivered.     The  plea  was  left  at  the  plaintiff's  attor-         1833. 
ne}  s  office,  and  received  and  hot  returned  ;  nor  was  any      HomtEY 
notice  given  that  there  was  an  objection  to  the  plea  on   .        «• 
account  of  the  time  at  which  it  was  delivered*    The  plain- 
tiff waited  till  the  16th  of  July^  and  then  signed  judg- 
ment    Wightman  now  contended,  that,  by  the  rule  of  Aft- 
cAaelmas  Term,  1  Will.  4,  reg.  9,  requiring  all  proceedings 
to  be  served  before  nine  o'clock,  the  plaintiff  was  at  liberty 
to  treat  the  plea  which  was  delivered  after  that  hour  as  a 
nallity ;  and  that  he  had  so  treated  it  and  signed  judgment. 

Per  Curiam. — We  think  in  this  case  there  ought  to  be 
no  rule.  The  conduct  of  the  plaintiff's  attorney  is  calcu- 
lated to  delude  the  defendant.  The  attorney's  office  is 
open,  and  the  plea  is  delivered  there  at  half  past  nine,  and 
no  objection  made.  The  defendant  had  the  same  time 
for  pleading  after  oyer  had  been  granted  as  he  had  before 
it  was  demanded.  There  was  time,  therefore,  for  the  de- 
fendant to  have  delivered  the  plea  afresh  if  be  had  been 
aware  of  the  objection,  and  the  plaintiff  was  not  entitled 
to  treat  it  as  a  nullity. 

Rule  refused. 


Frith's  Bail. 

XUE  notice  of  bail  (which  was  to  put  in  and  justify  at  hit  sufficient 
the  same  time)  was  given  on  the  5th  for  the  8th.     John  bail  given  by  a 
Jervis  objected,  that  it  should  have  been  a  four  days'  no-  I'^^^yZm  « "" 
tice;  and  if,  on  account  of  the  defendant's  beinfirin  prison,  ^i"S  'Mncus- 

.  .  m.  1  .  ,.  «ody,"  though  it 

two  days  were  sumcient,  the  notice  ought  to  nave  ex-  does  not  state  in 
pressed  that  he  was  a  prisoner.  He  cited  CreightotCs^  that^hcVs  aVri- 
Bail  (a),  as  expressly  in  point.  «»°«'' 

Ball^  eontr&f  said,  that  the  notice  was  signed — 'Mefen- 

(a)  *1  Dowl.  P.  C.  609. 
VOL.   II.  R  P.P.  C. 
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1833.        d&nt  in  person,  in  custody f**  and  contended,  therefore,  that 
Fkith's  BftiL  '^  Bufficiently  appeared  that  the  defendant  was  a  prisoner. 

Gurnet,  B.— The  proper  way  is  to  state  it  In  the  body 
'  of  (he  notice ;  but  I  think  it  sufficiently  appears  from  the 
whole  of  the  affidavit  that  the  defendant  is  a  prisoner. 


Where  a  client 
obtained  an  or- 
der  that  hia  at- 
tornies  should 
deliyer  him  an 
account  of  all 
monies  received 
on  his  behalf, 
and  they  ac- 
cordingly deli- 
Ter  an  account, 
the  Court  re- 
fused to  grant 
an  attachment 
against  them 
upon  affidavits 
impeaching  the 
correctness  of 
the  account 


Ex  parte  Laurence. 

ix  JUDGE*S  order  had  been  obtained  that  certain  at- 
tomies  should  deliver  to  their  client,  Laurence^  an  account 
of  all  monies  received  on  his  behalf  in  respect  of  a  certain 
action  and  otherwise.  The  order  had  been  made  a  rule 
of  Court.  The  defendant  accordingly  delivered  an  ac- 
count. 

Heat  on  now  moved  for  an  attachment  against  the  attor- 
niesfor  not  obeying  the  rule  of  Court,  and  also  for  the 
costs  of  making  the  Judge's  order  a  rule  of  Court.  His 
affidavit  stated  that  they  had  received  a  sum  of  13/.  8#. 
for  costs  on  one  occasion,  for  which  they  had  not  given 
credit,  and  also  that  they  had  had  some  goods  at  a  certain 

price  which  were  to  be  taken  as  money. 

« 

Baylev,  B. — Can  you  mention  any  instance  where  an  at- 
tachment has  been  obtained  for  not  delivering  an  account, 
where  the  account  has  been  in  part  given,  but  some  items 
are  not  included  ?  An  attachment  can  only  be  on  the 
ground  of  wilful  contempt.  The  rule  is  not  so  framed  as 
to  call  on  them  to  give  credit  for  the  goods,  which  you  say 
they  have  received  on  account. 

Heatoiu — We  say  that  they  have  not  complied  with  the 
order :  they  have  not  given  us  a  full  account.  It  is  not 
treating  the  order  with  proper  respect. 
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Baylby,  B. — A  party  cannot  apply  for  an  attachment        1S33. 
for  disobedience  of  a  Judge  s  order  without  making  it  a  ^ 

rule  of  Court.    The  party  who  does  so  ought  to  pay  the     Laurrnce. 
costs  of  it;  and  he  is  not  entitled  to  throw  that  expense 
on  the  other  side.     You  cannot  have  an  attacfaaient  for 
not  treating  a  Judge's  order  with  proper  respect. 

Rule  refused. 

Smith  r.  Spurr. 

JMLANNING  moved  to  make  a  rule  absolute  on  affidavit  Service  of  a  rule 
of  service.  The  defendant  was  an  attorney,  and  the  alti-  fjce  of  an  attor- 
davit  shewed  the  service  to  be  by  leaving  it  with  a  nxale  H^J^iih^^i"''*"^ 
servant  in  the  employ  of  the  lauiidress  at  the  office  of  the  laundress's  ser- 

*       .  vant,  held  in- 

defeodant.  sufficient. 

Bayley,  B. — That  will  not  do:  on  the  laundress  it 
would  have  done^  but  not  on  the  laundress*  servant :  we 
may  fritter  away  all  rules. 

Rule  refused. 


RtoE  V.  Huxley. 
X  HIS  was  a  rule  which  had  been  obtained  by  Humfrey  K  the  place  of 

f.  .  •<ai  •/•  -  ri  I'lij        residence  of  the 

for  setting  aside  the  wnt  of  capias,  (under  wnicb  the  ae-  defendant  is  not 
iendant  had  been  arrested),  with  costs,  for  iiregularity.  '^^^^^j^p^^^ 
There  were  several  grounds  of  objection,  one  of  which  »f  ™ay  *>«  ««f 

*=*  "  ^  aside  at  the  in- 

was,  that  the  residence  of  the  defendant  was  not  inserted  stance  of  the 

.       1  .  defendant, 

in  tbe  writ,  tliough  his  resi- 

dence is  stated 
in  the  copy  of 

Knoftles  shewed  cause.-^On  the  copy  of  the  process  the  the  wnu 
defendant's  residence  is  given— '*  Thomas  Huxley  j  White- 
hall-yard.^    It  is  sufficient  for  all  purposes  if  it  is  in  (he 
coj^  without  being  also  in  the  original :  it  cannot  be  of 
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1^^.  any  advantage  to  the  defendant:  it  is  only  for  the  guid- 
ance of  the  sheriff,,  who  has  succeeded  in  taking  the 
right  individual.  There  was  a  former  rule  (a),  which  re- 
quired the  defendant's  place  of  abode  to  be  inserted  in 
the  writ;  but,  in  the  case  of  Clarke  v.  Palmer  (6),  Lord 
Tenterden  observed  that  the  rule  contained  no  words  of 
avoidance;  and  that  he  would  by  no  means  lay  it  down  as 
a  general  proposition,  that  where  a  writ  has  been  lodged 
by  the  sheriff  without  the  indorsement  required  by  the 
rule  of  Court,  and  the  sheriff  has  received  the  writ  with- 
out objection,  the  Court  will  interfere  and  set  aside 
the  writ."  That  was  a  motion  on  behalf  of  the  sheriff; 
but  no  case  has  decided  that  such  an  objection  may  be 
taken  by  the  defendant.  By  the  rule  of  Court  of  Michael- 
mas Term,  3  Will.  4(c),  it  is  ordered,  that,  if  there  is  an 
omission  in  the  writ  of  any  matter  required  by  the  act,  the 
writ  shall  not  on  that  account  be  held  void,  but  may  be  set 
aside  as  irregular  upon  motion.  It  is  discretionary  in  the 
Court,  therefore,  whether  they  will  countenance  such  an 
objection,  and  unless  the  defendant  is  prejudiced  the  Court 
will  not  entertain  it. 

Lord  Lyndhurst,  C.  B. — There  are  certain  forms  pre- 
scribed by  the  act,  which  directs  that  they  shall  be  adopt- 
ed. It  is  a  matter  of  great  public  convenience  that  they 
should  be  adhered  to. 

Bayley,  B. — It  is  clearly  contrary  to  the  act  of  Par- 
liament ;  and  it  would  be  impossible  in  every  case  to  in- 
stitute an  inquiry  whether  the  defendant  has  sustained 
any  prejudice.  The  rule  of  Michaelmas  Term,  S  Will,  4 
was  intended  merely  to  protect  the  party  from  an  action. 

• 

Rule  absolute,  with  costs,  and  common  ap- 
pearance to  be  entered  {d). 

(a)  H.  2  &  3  G.  4.  {d)  See    Kenrick  v.  Nmnney,    1 

(6)  9  B.  &  C  153.  Dowl.  P.  C.  68. 

(c)  R.I0,M.T.3W.4. 
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The  King  v.  Price  and  Another. 

X  HE  defendants,  who  are  attornies,  having  delivered  to  wheren  judge's 
their  clients  a  bill  for  business  done  by  theni^  the  client  ed  in  vacation/ 
took  out  a  summons  for  taxing  the  bill,  and  a  Judge  made  >^<»"n«>*  ^ 

o  '  o  made  a  rule  of 

an  order  that  the  attornies  should  deliver  a  particular  of  Court  till  the 
all  sums  received  by  them  on  account  of  their  clients. 
The  order  was  made  on  the  22nd  of  July,  1833,  and  in 
August  it  was  made  a  rule  of  Court.  The  rule  of  Court 
was  dated  the  last  day  of  the  previous  Trinity  Term, 
(June  I2ih),  and  having  been  duly  served  and  disobey ed« 
Heaton,  on  the  first  day  of  this  term,  applied  for  an  attach- 
ment for  disobedience  of  the  rule  of  Court. 

The  Court  observed  that  there  was  an  apparent  incon- 
gruity in  granting  an  attachment  on  a  rule  of  Court  made 
in  Juneg  when  the  order  was  not  obtained  till  July  fal- 
lowing. 

Heatan  said  he  believed  it  had  been  customary  to  do  no. 
The  case  stood  over ;  and,  on  a  subsequent  day,  Bayley,  B. 
refused  to  grant  the  attachment:  he  said  he  had  consulted 
the  other  Judges,  and  they  were  of  opinion  that  such  a 
practice,  if  it  had  existed,  ought  not  to  be  continued. 

Rule  refused  (a), 
(a)  S«e  Reg.  Gen.  M.  T.  3  W.  4,  r.  13. 
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An  attorney  has 
no  right  .Id 
against  his  cli- 
ent to  retain 
money  in  his 
handi  which  he 
h'lB  received  as 
attorney  for  his 
client,  even 
though  it  should 
be  the  proceeds 
of  an  execution 
against  the 
goods  of  a  de- 
fendant who  ob- 
jects to  the 
amount  levied, 
and  who  has  a 
rule  then  pend- 
ing before  the 
Master,  calling 
on  the  plaintiff 
or  bis  attorney 
to  refund  part 
of  the  money. 


Sibley  v.  L&icbstbr^ 

J.N  Michaelmas  Term,  1831,  the  present  plaintiff  com- 
menced an  action  in  the  King's  Bench,  on  a  bill  of  ex*^ 
change,  against  Tippet,  who  gave  a  cognovit  for  the  debt 
In  April,  1833,  the  plaintiff  issued  execution  for  the  ba- 
lance due,  and  costs,  amounting  to  46/.  10s*  Tippet  ob- 
jected to  the  amount  levied;  and  in EasterTLerm  obtained 
a  rule,  calling  on  Sibley,  or  Leicester,  his  attorney,  to 
shew  cause  why  part  of  the  money  paid  by  the  defendant 
(Tippet)  should  not  be  refunded.  That  rule  was  enlarged 
to  Trinity  Term,  and  ultimately  referred  to  the  Master, 
but  no  appointment  had  been  made  upon  that  reference. 
The  plaintiff  claimed  from  Leicester,  the  present  de- 
fendant, and  who  was  the  attorney  for  the  plairitiff  in  the 
action  against  Tippet,  a  sum  of  18/.  10^.,  as  the  balance 
due  to  him ;  but  Leicester  refused  to  pay  it  over,  or  to 
account,  and  the  plaintiff  thereupon  commenced  the  pre- 
sent action  in  this  Court. 


Wordsworth,  on  behalf  of  the  defendant  Leicester, 
moved  that  the  proceedings  in  this  action  might  be  stayed 
until  the  rule  in  the  King's  Bench  was  disposed  of,  or 
for  a  rule  nisi  under  the  Interpleader  Act.  Itppei, 
the  original  defendant,  having  since  become  bankrupt, 
he  contended,  that,  until  the  former  rule  was  disposed  of, 
it  could  not  be  said  how  much,  if  any  thing,  was  due  to  the 
plaintiff;  and  that  the  assignees  might  claim  the  money. 
But  no  claim  appearing  to  have  been  actually  made.  Char- 
ney,  B.,  granted  a  rule  nisi  to  stay  the  proceedings. 


R.  V.  Richards  shewed  cause. — This  action  is  for  18/. 
lOs.  received  by  Leicester,  as  attorney  for  the  plaintiff, 
and  was  commenced  four  months  ago,  and  therefore  the 
motion  ought  to  have  been  made  earlier. 
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Bayley,  B, — The  rale  can  only  ba  made  absolute  on         1333. 
tbe  terms  of  bringing  the  money  into  Court.  ^^  ^^^ 


Humfrey  and  TVordsfvorih,  in  support  of  the  rule^  con- 
tended that  this  action  could  not  be  maintained,  and  that 
it  was  a  contempt  of  Coqrt  to  bring  it.  The  action  is 
premature,  until  the  Master  has  decided  what  sum  ought 
to  be  repaid  to  TtppeU 

BayleYi  B. — Leicester  received  ihis  money  as  agent  for 
Sibley;  Sibley ^  therefore*  would  be  the  person  answerable 
for  the  wrongful  levy.  It  was  no  p^rt  pf  the  rule  that 
Leicester  should  pay  the  money.  The  rule,  thereforei 
can  only  be  absolute  on  Leicester  bringing  in  the  money 
in  a  week. 

Rule  absolute,  without  costs,  on  the  defendant 
bringing  in  the  money  in  a  week;  and  if 
not,  the  plaintiff  to  be  at  Hberty  to  try  after 
the  term. 


9. 
LEICBSTRft. 


Darling  r.  Ourmby. 

X  HIS  was  a  proceeding  against  bail,  and  came  on  for  it  is  not  a 

argument  on  the  last  day  of  last  term,  upon  demurrer,  when  fardemurrer"^ 

it  was  contended  that  the  plaintiff  had  improperly  sued  by  J^■^*^'®  P^*'*?" 

^  r      r      J  J  xxttf  in  an  action 

bill,  and  the  Court  gave  judgment  for  the  defendant  (a),  against  bail,  is 

rv«i       ,#-^  1        .  "11  t  •  n    1  Stated  to  have 

The  Court  having  some  doubts  as  to  the  propriety  of  the  brought  a  bin 

former  decision,  it  was  ordered  to  be  set  down  again  for  ar-  I,"Jon^the'whoic 

gument  in  this  term.  record  it  ap- 

^  pears  to  be  a 

proceeding  by 

Arehbold  accordingly  re-argued  his  former  objection,  that  ''^*'**-'*'""'* 
it  was  a  proceeding  by  bill,  and  that  the  Court  had  now 

{ji)  Sec  an/c,  p.  101. 
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1833.         no  jurisdiction  by  bill ;  and  that  there  could  be  no  bill  in 
I^  "  scire Jacias,  the  declaration  being  merely  an  entry  of  the 

V.  writs  of  sci.fa.f  and  that  the  statement  of  the  proceeding 

by  bill  could  not  be  rejected  as  surplusRge. 

Busby^  contrh,  contended  that  such  an  objection  could 
not  be  taken  on  general  demurrer. 

Baylbt,  B. — Upon  looking  at  the  whole  of  the  record, 
it  now  clearly  appears  to  me  that  the  statement  of  the  com- 
plaint by  billy  at  the  commencement  of  the  declaration,  is  im- 
pertinent. Where  the  plaintiff  says  he  brought  in  a  bill  in 
these  words^  and  the  Court  see,  from  reading  it,  that  it  is 
not  a  billy  they  may  hold  it  to  be  surplusage;  and  if  that 
passage  is  omitted,  the  declaration  is  then  free  from  ob- 
jection. I  do  not  say  that  it  might  not  have  been  taken 
advantage  of  on  special  demurrer.  Looking  at  the  com- 
mencement of  the  declaration,  it  appeared  to  me  to  be  to- 
tally at  variance  with  the  subsequent  statement;  but  upon 
the  whole  there  appears  sufficient  to  shew  that  it  is  a  pro- 
ceeding in  scire  facias^  and  not  by  bill. 

Lord  Lyndhurst,  C.  B. — The  averment  as  to  the  bill 
is  impertinent,  and  might  perhaps  have  been  made  a 
ground  of  special  demurrer;  but  the  time  for  thus  im- 
peaching the  declaration  has  gone  by. 

The  other  Barons  concurred. 

Judgment  for  the  plaintiff. 
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1833. 

SoPBR  f?.  Curtis.  ^''"^ 

X  HIS  was  an  action  of  trespass  for  pulling  down  a  house.  Where  three 
The  declaration  was  delivered  on  July  the  £Snd.     The  piead  are  gWen 
plaintiff  was  too  late  to  try  at  the  last  Hampshire  Assizes;  f^g*'*"^'  ^^V 
and  the  defendant,  wanting  time  to  pleads  had  three  months*  oned  by  lunar 
time  given  him  by  the  plaintiff!     It  was  sworn  by  the  de-  calendar 
fendant's  attorney,  that  he  thought  they  were  to  be  reck-  "**"*•• 
oned  as  calendar  months ;  and  within  three  calendar  months, 
but  after  three  lunar  months,  he  pleaded  several  special 
pleas:  in  the  mean  time  judgment  had  been  signed.  This 
was  a  motion  to  set  aside  the  interlocutory  judgment,  on 
payment  of  costs,  under  the  above  circumstances.    The 
Court  made  the  rule  absolute  upon  the  terms  of  paying 
the  costs  occasioned  by  the  mistake. 

Coleridge 9  Serjt.,  for  the  defendant. 
Dampier,  for  the  plaintiff. 

Rule  absolute,  on  payment  of  costs. 


Bloomfield  «.  Blake,  Cohen,  and  Others. 

X  HIS  was  an  action  of  trover  against  the  four  defen-  where  an  ac- 
dants,  to  recover  a  quantity  of  jewellery,  and  a  verdict  was  UrouSi^agaiMt 
given  against  all,  subject  to  be  reduced  to  one  shilling,  ^verai  defen- 

,  dantSi  and  a 

upon  the  property  being  delivered  up.     Coleridge ,  Serjt.,  yerdict  taken 
on  behalf  of  the  defendant  Cohen,  obtained  a  rule  nisi,  ^^^  ii  had 
for  enteting  A  nolle  prosequi  SLB  to  him,  on  the  ground  that  ^^^^^^f 
Cohen  had   been  told  before  the  trial  that  no  evidence  should  be  giyen 
would  be  offered  against  him,  as  he  would  be  wanted  as  a  them,  the  Court 

ordered  a  nolU 
pnuequi  to  be 
entered  ai  to 
him,  though  the  auignee  of  the  plaintiflT,  who  had  linci  become  an  inaokent,  objected. 
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Bloomfield 
Blake. 


witness  for  the  plaintiff;  and^  in  consequencCj  he  had  at- 
tended as  a  witness^  and  had  not  deK?ered  any  brief. 

C.  Jones  shewed  cause  on  behalf  of  the  assignee  of  the 
plaintiff  who  had  since  become  insolvent.  He  stated^  that 
the  plaintiff  and  Cohen  were  now  living  together,  and  that 
it  was  a  collusion  between  them  to  keep  possession  of  the 
property,  and  deprive  the  attorney  of  his  lien. 

Coleridge^  Serjt. — The  verdict  was  by  consent.  The 
assignment  was  between  the  verdict  and  judgmentj  and 
there  is  nothing  in  the  Insolvent  Act  to  vest  the  property 
in  the  assignee. 

Per  Curiam. — The  assignee  is  bound  by  the  same  equi- 
ties as  the  plaintiff:  the  agreement  between  the  plaintiff 
and  Cohen  is  not  denied,  and  it  was  therefore  a  fraud  on 
the  part  of  the  plaintiff  to  take  a  verdict  against  him. 

Rule  absolute. 


Begbib  r.  Grenville. 

{Steer  moved  for  judgment  as  in  case  of  a  nonsuit. 
Issue  was  joined  as  of  Trinity  Term  laat;  and  by  an  or- 
der of  Crumey,  B.,  it  was  ordered  to  be  tried  by  the 
sheriff  under  the  late  act.  Notice  of  trial  was  accord- 
ingly given  for  Saturday  last,  November  16tb;  but  the. 
sheriff,  as  where  plaintiff  made  default. 

It  comes  on  at 
the  Sittings;  bat 

mL'h,  aT  ''       Baymy,  B.— I  bkve  no  doubt  that  you  C|m  apply  for 

same  term  in 
wtiich  the  de- 
fault Is,  and 
where  it  does 
not  appear  that  ^e  notice  of  trial  was  countermanded. 


The  defendant 
may  move  for 
Judgment  as  hi 
case  of  a  non> 
suit,  as  well 
where  the  issne 
is  directed  to  be 
tried  before  the 


judgment  as  in  case  o£  a  aonsuitj  as  well  where  the  issiie  is 
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tried  before  the  sherifT,  as  at  the  Sittings ;  but  I  think         1839. 
you  are  too  soon  to  apply  in  the  same  term. 


Gurnet,  B. — It  ought  to  appear  that  they  counter- 
manded their  notice. 

Rule  refused. 


Bbobii 

o. 

Gabntillb. 


Britt£n  V.  Brittem  and  Others. 

X  HIS  was  an  action  on  a  deed  for  non-payment  of  rent.  Where  the  cm- 
The  defendant  pleaded,  that  the  plaintiff  was  suing  as  Mtete  that  the 
trustee  for  Britten,  who  had  become  bankrupt,  and  that  oppodte  party 

'  "^  '  has  not  tine  iii 

the  rent  had  been  paid  to  the  assignees.    The  plaintiff  prepare  aod  4e* 
demurred.     The  joinder  in  demurrer  was  on  Monday^,  rerheekstwo 
the  18th  oi  November;  and,  on  the  same  day,  Mansel  ob-  ^^^^^^J^ 
tained  a  rule  for  a  concilium  for  Wednesday ^  the  20th  of  ™«nt,  tiM  Cooit 
November,  treatmg  the  plea  as  pleaded  for  delay,  being  the  demuner 
only  a  defence  in  equity,  and  not  being  pleaded  by  way  of  Ihough'u^stat- 
satisfaction.     On  the  20th,  Jtfaii^^/ applied  for  judgment;  ^^^^J^^, 
but  Erie,  for  the  defendant,  objected  that  he  had  not  been  lay;  and  the 

%%  t  n*   '  •  1  •*•  1*1  defendant  will 

allowed  sumcient  time,  the  conctltum  not  havmg  been  be  entitled  to 
served  till  nine  o'clock  on  Monday  night,  and  no  demur-  Jj^n^J  mike 
rer  books  had  been  delivered.     Mansel  answered,  that  the  objection. 
the  plaintiff's  deRiurrer  books  bad  been  delivered,  and 
that  the  concilium  had  been  served  as  soon  as  possible; 
and  he  submitted,  that  the  defendant  had  waived  any  ob- 
jection by  appearing.    As  the  plea  was  only  pleaded  for 
delay,  the  Court  would,  he  hoped,  name  another  day. 

Baylby,  B. — There  is  no  other  paper  day  in  this  term. 
The  demurrer  books  were  only  delivered  last  night  instead 
of  the  previous  evening;  the  defendant  had  no  oppor- 
tunity of  delivering  his  demurrer  books  on  Monday:  I 
therefore  think  the  defendant  ought  to  have  his  costs  of 
coming  here. 
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Britten 

V. 

Britten. 


Lord  Lyndhurst^  C.  B.— The  defendant  was  obliged 
to  appear  here  to  protect  himself. 


In  an  action  on 
a  bill  of  ex- 
change, the  de- 
fendant is  too 
late  to  change 
the  venue  after 
an  order  for 
time  on  the 
utoal  terms  and 
an  undertak- 
ing to  try  at  the 
Sittings,  though 
it  is  sworn  that 
all  the  witnesses 
reside  in  the 
county  to  which 
the  venue  is  re- 
quired to  be 
moved. 


Haythorn  V.  Bush. 

XHIS  was  an  action  on  a  bill  of  exchange. —  Carringion 
had  obtained  a  rule  nisi  to  change  the  venue  from  Mid- 
dlesex to  Gloucestershire,  upon  an  affidavit  that  all  the 
witnesses  resided  in  the  latter  county,  and  that  there  was 
a  good  defence  on  the  merits.  ^ 

Whitmore  shewed  cause. — He  objected  that  the  appli- 
cation came  too  late,  as  the  defendant  had  obtained  a 
week's  time  to  plead  on  the  usual  terms,  the  defendant 
undertaking  to  try  at  the  Sittings  in  or  after  Michaelmas 
Term. 

Per  Curiam. — The  motion  is  too  late  after  such  an 
order 

Rule  discharged. 


Edwards  r.  Dignam. 

PeTERSDORFF  had  obtained  a  ruleniW  for  setting 
aside  the  proceedings  for  irregularity,  on  the  ground  that 
the  declaration  varied  from  the  writ  of  summons,  the  latter 
describing  the  action  as  an  action  of  ''  trespass,**  the  for- 

dant  neglects  to  a*  c  tt  m.  •         t> 

move  to  set  it      ^^^  ^^  ^^  action  of  "  trespass  on  promises. 


Where  the  writ 
is  irregular,  as 
being  in  "  tres- 
pass," and  yet 
cUiming  a  debt, 
and  the  defen- 


aside  within 
proper  time, 
yet,  if  it  is  fol- 
lowed by  a  de- 
claration vary- 
ing from  the 
writ,  as  in  a«- 
n^nptity  the 
Court  will  set  aside  both  declaration  and  writ. 


Burney  shewed  cause. — The  objection,  if  any,  is  to  the 
writ)  which  was  served  on  the  4th  of  October,  and  was  in- 
dorsed in  the  usual  way,  with  a  claim  of  11/.  \Zs.  9d.  for 
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a  debt;  the  declaration  was  filed  on  the  ^th  of  October*         1833. 
The  objection  appeared  on  the  face  of  the  writ,  but  the       epwardi 
application  to  set  aside  proceedings  was  not  made  till  «• 

November  Snd ;  they  haye,  therefore,  waived  any  objec- 
tion to  the  writy  and  are  now  too  late  to^et  it  aside:  it 
clearly  appeared  it  was  a  money  demand,  and  a  declara- 
tion in  assumpsit  was  regular.  The  motion  ought  at  least 
to  have  been  confined  to  setting  aside  the  declaration. 

Bayley,  B. — The  writ  might  have  been  objected  to, 
but  it  was  not.  When  the  declaration  was  filed,  a  va- 
riance appeared  between  it  and  the  writ:  that  appears 
to  me  to  be  an  objection,  both  to  the  declaration  and 
writ. 

The  other  Barons  concurred. 

Rule  absolute. 


Elliston  v.  Robinson. 

tfUSTICE  obtained  a  rule  nisi  to  set  aide  the  inter-  if  the  plaintiff 
locutory  judgment  which  had  been  signed  in  this  case,  with  Jjl^t  alar*"** 
costs.     The  defendant  had  been  served  with  a  writ,  in-  d«bt  than  i« 

due,  by  which 

dorsed  for  20L  ls.6d,  (and  interest)  debt,  and  2L  I5s.  the  defendant  is 
costs,   to   which   he   appeared.      When  the  declaration  ^nted'fromset- 
was  delivered,  the   particulars  of  demand  claimed  only  *!j"V^®  *^*mj"' 
IS/.  Is,  6c/.  The  affidavit  stated,  that,  if  the  defendant  had  stay  the  pro- 
known  that  the  real  debt  was  only  121.  Is,  Gd.,  he  should  payment  of  the 
not  have  entered  an  appearance,  but  paid  the  money.  the  awt8*of  the 

writ  only;  but 

J.  Jervis  shewed  cau.«e,  upon  an  affidavit  that  tlie  plain-  must  be  made 
liff  held  two  bills  of  exchange  accepted  by  the  defendant,  fheSi^l«" 
one  for  20/.  and  another  for  1:^/.;  that  the  12/.  bill  was  the  •'«  delivered, 
one  on  which  the  plaintiff  was  suing.     But  he  contended 
that  the  application  was  too  late.   The  appearance  was  on 


n 
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1833.        Auguii  26tb^  and  the  declaration  was  delivered  on  the 

Eliiston      ^^^  ^^  October f  with  a  rule  to  plead ;  since  then,  a  plea 
V.  has  been  demanded,  judgment  signed,  and  a  rule  given  to 

oompute.  There  was  a  mistake  about  the  bills;  and,  if  the 
defendant  was  misled,  he  should  have  given  us  some  inti- 
mation of  it,  but  he  never  did  so.  This  application  was 
not  made  till  the  6th  of  November.  The  Court  has  no 
power  to  make  this  rule :  a  writ  may  be  set  aside,  if  not. 
properly  indorsed ;  but  here  the  writ  was  properly  in- 
dorsed with  all  the  necessary  particulars,  and,  if  less  was 
due,  it  might  have  been  tendered.  The  effect  of  ^is  mo- 
tion to  set  aside  all  the  proceedings  will  be  to  saddle  the 
plaintiff  with  all  the  costs. 

Justice^  in  support  of  the  rule. — Judgment  was  not 
signed  till  the  5th  of  November,  It  is  not  sworn  that  there 
was  a  mistake  about  the  bills.  It  is  not  even  sworn  that 
the  20/.  bill  is  due;  and  \s.  6d.  is  added  for  noting,  not 
being  recoverable.  That  made  the  debt  above  20/.,  and 
prevented  an  application  to  have  the  cause  tried  before  the 
sheriff.  The  real  debt  ought  to  have  been  indorsed,  other- 
wise the  defendant  may  be  misled,  as  he  swears  he  was: 
be  ought,  therefore,  to  be  relieved  firom  all  the  costs,  ex- 
cept those  of  the  writ 

Baylky,  B. — ^Wfaere  a  wrong  sum  is  indorsed  on  the 
writ,  it  does  not  give  the  party  an  opportunity  of  paying 
the  debt  within  eight  days  after  the  service ;  and,  if  the  de- 
fendant had  come  to  this  Court  in  proper  time,  he  would 
have  been  allowed  to  pay  the  debt,  with  the  costs  of  the 
writ  only ;  but  he  has  not  come  so  early  as  by  the  rules  of 
the  Court  he  ought  to  have  done.  Proceedings  now  go 
on  in  vacation.  By  one  of  the  rules  (a)  it  is  ordered,  tiiat, 
'^  if  the  plaintiff  omit  to  insert  in  the  writ  any   matter 

(a)  Reg.  Gea.  M.  T.  3  W.  4,  r.  10,  utUe,  Vol.  1,  p.  473. 
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required  by  the  act,  such  writ^  &c.   may  be  set  aside         1833. 
as  irregular,  upon  application  to  the  Court,  or  to  any      ^ 
JudgeJ^    That  rule  recognises  the  right  to  apply  to  a  «• 

Judge.  Where  proceedings  are  taken  at  the  beginning  of 
the  long  vacation,  it  might  throw  enormous  expense  on  the 
other  side  if  a  party  could  lie  by  till  term  (a).  The  de- 
fendant ought  to  have  applied  in  a  reasonable  time  after  de- 
daration ;  as  to  that  there  is  a  rule  (6),  that  no  application 
to  set  aside  proceedings  for  irregularity  shall  be  allowed, 
unlesa  made  within  a  reasonable  time,  nor  if  the  party  ap- 
plying has  taken  a  fresh  step  after  notice  of  the  irregu- 
larity. The  declaration  was  delivered  on  the  S4th  of  Oc* 
iober*  The  defendant  was  not  bound  to  make  inquiries 
before  the  declaration,  though  probably  he  would  have 
learnt  liow  it  was;  but  after  declaration,  if  he  had 
promptly  made  an  application  to  pay  die  debt  and  the 
costs  of  -the  writ,  any  Judge  would  have  granted  it.  There 
were  eight  days  before  the  term,  during  which  he  mighjt 
have  applied  to  a  Judge :  in  term,  eight  days  would  have 
been  full  time  to  apply :  the  judgment  was  regularly  signed 
on  the  5th,  and  on  the  6th  this  application  is  made,  and, 
by  that  neglect,  subsequent  costs  have  been  incurred.  The 
utmost  we  can  do  is  to  make  the  rule  absolute  for  pay- 
ing the  debt  and  costs  hitherto  incurred  in  a  week;  but 
as  to  the  costs  of  the  application,  aa  no  thistake  is  awom 
to,  I  think  the  plaintiff  should  not  have  his  costs.  If  the 
debt  and  costs  are  not  paid  within  a  week,  judgment  will 
then  be  signed,  and  this  rule  discharged,  without  costs. 

Rule  accGodingly, 

(a)  See  Cox  v.  Tulhck,  ante,         (6)  Reg.Gen.H.T.2W.4,8.33, 
p.  47:  and  Hvghes  v.  Brand,  lb.      ante.  Vol.  ],  p.  187- 
132. 
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^*"^' — '  Turner  v.  Shaw. 

A  cognovit  fi^vtn  X  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 

against  whom  a  ^^^y  ^'>®  cognovit  given  in  this  action,  and  the  interlocu- 

iMued*aiid^who  ^^^y  judgment  and  subsequent  proceedings^  should  not  be 

from  the  con-  set  aside  with  costs.     The  rule  was  obtained  by  «/•  JervU, 

tiei,  was  led  to  on  the  ground  that  the  cognovit  was  given  by  the  defen* 

underdure88*no  ^*"*  whilst  he  was  in  custody  and  no  attorney  was  present. 

attorney  being  Humftey  shewed  cause. 

present,  was  sec         xi.i  i  »    \  !••/*•■  ti 

aside,  though  it  It  was  denied,  on  the  part  of  the  plamtitf,  that  the  ue- 
d"in\\«u  he  f<snda"t  was  in  custody  when  he  gave  the  cognovit ;  and  it 
was  in  custody,   ^^g  positively  swom  that  no  warrant  had  been  ever  issued 

or  that  a  war-  tr  j 

rant  had  been  for  bis  arrest,  but  that  he  had  been  told  a  capias  was  is- 
biro.   ^^^*      sued  against  him,  which  would  be  executed  unless  the 

matter  was  settled.  On  the  other  hand,  it  was  sworn  that 
a  writ  was  producedi  and  that  some  one  had  said  to  the 
defendant  that  he  (the  defendant)  must  go  with  him,  and 
that  there  was  laid  on  the  table  a  paper  partly  written  and 
partly  printedi  which  he  believed  to  be  a  warrant:  this 
was  also  denied^  on  the  other  side,  in  this  way — that  no 
paper^  either  printed  or  written,  was  laid  on  the  table. 

BoLLAND,  B. — There  was  a  paper  on  the  table,  which 
the  defendant  asserts  was  a  warrant,  but  which  is  denied 
on  the  other  side ;  but  some  one  said  to  the  defendant, 
**  You  must  go  with  roe/'  and  the  defendant  may  have 
thought  he  was  under  duress* 

Bayley,  B  .  It  is  sworn  that  there  was  a  paper  on  the 
table,  partly  written  and  partly  printed,  which  is  not  ex- 
plained on  the  plaintiff*s  part;  but  it  is  merely  sworn  that 
there  was  no  paper  on  the  table,  either  written  or  print- 
ed. Why  should  the  writ  have  been  produced^  but  to 
get  a  cognovit? 

Rule  absolute. 


1 
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Sell  v.  Carter.  ' 

iStEER  having  obtained  a  rule  nW ,  at  the-  end  of  Trinity  A  motion  to  tet 

-  _  -  .  aside  an  awardj 

Term,  to  set  aside  an  award  made  between  these  parties,  made  under  an 
pursuant  to  an  order  of  NUi  Prius,  by  which  all  matters  p^^l^\^ 
in  difference  were  referred  on  four  grounds,  (specified  in  made  wuhin  the 

®  L      n  f  fi"t  four  days  of 

the  rule);  and  all  the  objections  appeanng  on  the  face  of  the  next  term, 

«  ,  though  it  is  for 

tne  award  objections  appa- 

rent on  the  fkce 

Plait  and  Thesiger  now  shewed  cause,  and  made  a  pre- 
liminary objection  that  the  motion  was  too  late.  The 
award  was  made  in  Easter  Term,  and  the  motion  ought 
therefore  to  have  been  made  within  the  first  four  days  of 
Trinity  Term. 

Steer,  in  support  of  the  motion,  contended,  that,  accord- 
ing to  Pedley  v.  Ooddard  (a),  and  Manser  v.  Hea/ver{b), 
the  objections  here,  being  apparent  on  the  face  of  the 
award,  could  be  taken  advantage  of  at  any  time. 

The  Court  (consisting  of  Bayley^  B.,  Bolland,  B.,  and 
Gumey,  B.)  held  that  the  lateness  of  the  application  was  a 
fatal  objection,  and  they  discharged  the  rule  with  costs. 

(a)  7  T.  R.  73.  (6)  3  Bam  &  Adol.  295. 


Doe  v.  Hare. 

£N  an  action  for  mesne  profits  the  plaintiflT  recovered  In  an  acdon  for 
only  the  taxed  costs  of  the  ejectment.     W.  H.  Watson  Sfpi'ainriffu 
moved  for  a  new  trial  on  several  grounds,  one  of  which  «n*itied  to  re- 

^  ccivc  only  the 

was,  that  he  was  entitled  to  recover  the  extra  costs.  taxed  costs  of 

the  eijectmentf 
and  not  the  ez- 

But,  j>er  Bayley,  B. — The  verdict  at  present  is  for  taxed  *"  «<**•• 
costs,  and  there  is  no  authority  to  shew  that  you  are  en- 
titled to  recover  more. 

Rule  refused. 

VOL.  II.  8  D.  p.  c. 
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^  AusT  V.  Fbnwick. 

Where  a  cause  -1-  HIS  was  an  action  on  a  bill  of  exchange  by  the  drawer 
AUw  off  was  against  the  acceptor,  and  was  tried  at  the  last  assizes  for 
taken  out  of  its    Croydofi  as  an  undefended  cause. 

turn,  as  unde- 
fended,  in  the 

absence  of  tiie  Chambers  obtained  a  rule  nisi  for  setting  aside  the  ver- 
tomey^whowas  dict,  and  having  a  new  trials  on  an  affidavit  which  stated 
^noK^^^^^  that  the  cause  stood  No.  64,  in  the  cause  list,  on  Tuesday 
uTo^frbe  toV  ^^^  ^'^  ot  August,  on  which  day  it  was  tried  as  an  undefended 
ken  as  an  un-  cause;  but  uo  noticc  had  been  given  that  it  would  be  taken 
the  Court^T^'   as  Undefended;  that  the  defendant's  attorney  had  attended 

MfdSdUnt-  ^**^y  ^^^  ^^^  ^*y®  **  *®  assizes,  until  Tuesday  at  twelve 
ed  a  new  trial,  o'clock,  when,  in  consequence  of  the  dangerous  illness  of 
abide  the  event,   a  relation,  he  returned  to  town,  leaving  the  brief  in  the 

hands  of  an  attorney,  with  instructions  to  deliver  it  to 
counsel,  if  it  should  be  necessary ;  that  the  cause  was  then 
thirty  off,  and  was  taken  out  of  its  turn ;  that  lOZ.  had 
been  paid  into  Court,  and  a  notice  of  set-off  given,  which 
was  intended  to  be  proved,  and  that  a  subpoena  had  been 
issued ;  and  he  gave  as  a  reason  for  not  delivering  his 
brief  sooner,  that  at  the  Lent  Assizes  he  had  delivered  a 
brief  to  counsel,  but  the  plaintiff  then  withdrew  the  record: 
and  there  was  also  a  good  defence  on  the  merits  sworn  to. 

Thesiger  shewed  cause,  contending  that  there  must 
have  been  gross  negligence  on  the  part  of  the  attorney  in 
not  having  delivered  his  brief  or  subpoenaed  any  witnesses 
on  the  fifth  day  of  the  assizes,  the  commission  day  having 
been  on  Thursday.  It  was  sworn  that  the  plaintiff  had 
been  waiting  with  his  witnesses  daily  from  the  commission 
day,  and  he  contended  that  the  defendant  ought  also  to 
have  been  ready.  It  was  also  ffworn  that  the  cause  was 
not  tried  till  the  afternoon  of  Tuesday ,  when  Bay  ley ,  B., 
had  intimated  that  he  would  not  take  causes  of  any  lengdi ; 
that  several  other  causes  had  been  tried  as  undefended. 
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out  of  their  turn;  and  that  in  the  present  case  it  had  been 
repeatedly  asked  whether  any  gentleman  was  instructed^ 
and,  no  one  appearing  to  know  any  thing  about  the  causae, 
it  was  taken  as  undefended.  Circumstances  were  also  sworn 
to,  to  shew  that  the  defendant  had  no  defence;  but — 
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Bayley,  B.»  said  he  could  not  go  into  that,  as  they  could 
not  try  the  cause  on  the  merits. 

Lord  Lyndhurst,  C.  B. — Where  there  is  merely  a  list 
for  the  day,  as  there  is  in  London^  every  body  is  expected 
to  be  ready;  but  that  cannot  apply  to  the  assizeSi  where 
there  is  a  list  of  eighty  or  a  hundred  causes.  It  would 
be  very  hard  if  all  parties  were  obliged  to  be  prepared  on 
the  first  day. 

Bayley,  B. — I  think  at  the  time  the  cause  was  taken 
the  defendant  was  not  bound  to  have  delivered  his  brief. 
It  is  not  negatived  that  the  defendant's  attorney  was  seen 
attending  at  the  assizes.  There  ought  to  be  a  new  trialf 
and  the  costs  will  abide  the  event. 

Rule  absolute  for  a  new  trial ;  and  if  the  parties 
do  not  agree  to  refer,  the  trial  to  be  in 
London  or  Middlesex. 


Redit  v.  Lucock. 

JdIGGS  Andrews  obtained  a  rule  nisi  for  taxing  the  Where  a  plain- 
defendant's  costs  of  the  day,  and  that  they  should  either  record  at  the 

Spring  Assizes^ 
(after  having 
glhren  notice  of  trial),  on  account  of  some  suppoaed  defence  which  it  was  intimated  would  be  set  up 
on  the  other  aide,  but  at  the  Summer  Assixes  obtained  a  verdict,  and  since  then  his  costs  had  been 
taxed: — Held,  that  a  motion  for  the  costs  of  the  day,  for  not  trying  at  the  Spring  Assises,  was  net 
too  late  in  diiehaelmat  Term  following. 

82 
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costs. 

Kelly  shewed  cause. — This  was  an  action  for  breach  of 
promise  of  marriage,  and  notice  of  trial  was  given  for  the 
Lent  Spring  Assizes  {or  Suffolk;  but,  before  the  cause  was 
called  on,  it  was  intimated  on  the  part  of  the  defendant 
that  he  intended  to  set  up  a  case  which  would  be  highly 
prejudicial  to  the  plaintiff,  and  the  record  was  withdrawn. 
The  defendant's  attorney  afterwards  proposed  to  the  plain- 
tiff  that  proceedings  should  be  stayed,  alleging  that  he 
was  in  a  condition  to  prove  a  case  which  would  be  an  an- 
swer to  the  action ;  but  when  the  cause  was  tried  at  the  last 
Summer  Assizes,  no  proof  of  the  kind  was  ofiered  by  the 
defendant,  and  the  plaintiff  got  500/.  damages.  Since  that 
time  the  plaintiff's  costs  have  been  taxed,  and  no  applica- 
tion was  ever  made  by  the  defendant  for  the  costs  of  the 
day  for  not  proceeding  to  trial  at  the  iSjprii}^  Assizes:  they 
might  have  been  moved  for  in  Easter  or  Trinity  Term; 
and  now,  after  final  judgment,  this  application  comes  too 
late.  Final  judgment  was  signed  on  the  7th  of  Novend)eri 
and  this  motion  was  not  made  till  the  11th.  \ni\\eKing^$ 
Bench  the  writ  is  ended  by  the  taxation  of  costs.  There 
ought  to  be  some  limit  as  to  time  for  such  a  motion.  Costs 
of  the  day  are  intimately  connected  with  judgment  as  in 
case  of  a  nonsuit,  and  that  must  be  moved  for  promptly. 
He  cited  Lang  v.  Webber  (a). 

Bayley,  B. — These  costs  are  unconnected  with  the 
judgment.  The  cause  must  be  in  existence;  for  it  is  not  at 
an  end  till  the  execution  is  satisfied.  At  one  time  the  de- 
fendant bad  a  clear  right  to  those  costs ;  and  I  think  the 
justice  of  the  case  requires  that  he  should  be  paid  thcro, 
or  be  allowed  to  set  them*  off* 

.The  other  Barons  concurred. 

Rule  absolute. 

(fl)  1  Price,  376. 
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David  Whatley  v.  Morland.  " 

JL  HIS  was  an  action  on  a  bill  of  exchange,  which  came   Where  a  cause 
on  to  be  tried  before  Tindal,  C,  J.,  at  the  last  Gloucester  Tnd  the^piaimiff 
Assizes,  but  was  referred,  and  the  arbitrator  had  since  made  a"^n<ff.<*  before 

the  arbitrator 

an  award  in  favour  of  the  plaintiff.     Humfrey^  having  ob-  bycounseijwiih- 
tained  a  rule  nisi  for  staying  or  setting  aside  the  certificate  tinct  notice  to 
of  the  arbitrator,  on  the  ground  that  the  plaintiff  had  at-  p^rt^tCt  ?c  in- 
tended  by  counsel  before  the  arbitrator  without  having  tended  to  do  so, 

.  ,        ,    ^      ^  .     ^    the  Court  order- 

given  notice  to  the  defendant —  ed  the  cause  to 

be  referred  back 
to  the  arbitra- 

Denman  Whatley  shewed  cause. — He  objected  that  the  tor,  and  disai- 
rule  ought  to  have  stated  the  grounds  of  the  motion;  and  ^hisccMteof^" 
cited  Watkins  v.  Philpots  {a) ^ytYiere  it  was  admitted^  that,  *^^',i„ 
on  the  plea  side  of  the  Court,  the  objections  to  the  award  that  the  rule  mM" 

1  ,  •^    1  •       1  1  in  such  a  case 

ought  to  be  specified  m  the  rule.  ought  to  have 

specified  the 
grounds  of  the 

Humfrey, — The  motion  was  made  within  the  first  four  motion. 
days  of  (be  term. 

Bayley,  B. — I  think  the  grounds  of  the  motion  ought, 
to  have  been  mentioned  in  the  rule ;  but  you  can  amend. 

D.  Whatley,  however,  waived  the  objection,  and  con- 
tended that  ther«  had  been  suflScient  notice  given  that 
counsel  would  be  employed. 

It  appeared  from  theafiidavits  on  both  sides,  that,  though 
there  had  been  some  conversation  about  the  plaintiff's  em- 
ploying counsel,  no  distinct  notice  of  that  fact  had  been 
given  to  the  other  side ;  and  that  the  defendant,  on  at- 
tending before  the  arbitrator  and  finding  that  the  plaintiff 
had  counsel,  applied  for  an  adjournment  to  give  him  time 
to  instruct  counsel,  but  the  plaintiff  had  insisted  upon  hav- 
ing the  costs  of  the  day. 

{a)  IM'Clel.&Y.  394. 
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Whatley 

MORLAND. 


Bayley,  B. — It  is  not  reasonable  that  one  party  should 
have  the  assistance  of  coansel  and  the  other  not.  Dis- 
tinct notice  ought  to  have  been  given;  and  I  think  the 
plaintiff  is  not  entitled  to  the  costs  of  the  day.  The  rule 
roust  be  absolute ;  and,  as  the  time  for  making  the  award 
has  expired,  it  may  be  enlarged. 


The  other  Barons  concurred. 

Rule  absolute,  without  costs ;  the  defendant 
consenting  to  the  time  for  making  the  award 
being  enlarged  to  the  fourth  day  of  Ecuter 
Term,  and  the  certificate  to  be  stayed,  and 
the  cause  referred  back  to  the  arbitrator. 
The  costs  not  be  costs  in  the  cause. 


The  Court  of 
Exchequer  will 
stay  proceed- 
ings on  the  bail 
bond,  (when  bail 
above  is  put  in 
and  perfected), 
on  payment  of 
costs,  if  it  ap- 
pear that  a 
trial  has  not 
been  lost,  with- 
o«t  an  affidavit 
of  merits,  and 
without  comply- 
ing with  the  rule 
of  Jf.  59  Oeo.  3, 
K,  B,,  which  is 
not  adopted  in 
the  Exchequer. 


RouRKE  V.  Bourne. 

JUUMFREY  had  obtained  a  rule  nisi  for  staying  pro- 
ceedings on  the  bail  bond,  bail  above  having  been  put  in 
and  perfected. 

Wightman  shewed  cause;  and  contended  that  there 
ought  Ip  be  some  ground  laid  for  the  application ;  and  that 
it  did  not  sufficiently  appear  on  whose  behalf  it  was  made — 
whether  on  the  part  of  the  bail,  or  the  sheriff,  or  the 
defendant ;  and  an  affidavit  of  merits  is  always  required. 

Bayley,  B.— There  is  a  rule  of  that  sort  in  K.  B.  (a), 
but  not  in  this  Court:  the  Master  has  reported  that  it  is 
not  necessary  by  the  rules  of  this  Court.     It  does  not  ap- 


(a)  See  Reg.  Gen.  M.  69  Geo.  3,  K.  B. 
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pear  that  a  trial  has  been  lost,  and  unless  there  has,  we         i833. 
never  prevent  bail  from  being  relieved.  rouure 


Rule  absolute,  on  payment  of  costs,  and  short 
notice  of  trial  to  be  taken,  if  necessary. 


V. 

Bourne. 


Fisher  v.  Nicholas. 
X  HIS  was  a  rule  which  had  been  obtained  by  Archbold,  The  rule  of  //. 

•     T  2  IV  4  s  72 

calling  on  the  plaintiff  to  shew  cause  why  the  cognovit  respecting  cog-* 
given  in  this  action  should  not  be  set  aside  and  proceed-  prfto^'netTmuYt 
ings  stayed ;  and  why  a  bill  of  exchange  deposited  with  be  strictly  com- 

°  vi*      '/vv  P^*^^  with;  and 

Fisher  (the  defendants  former  attorney,  not  the  plamtiti;  it  must  express- 
should  not  be  deUvered  up  by  him  to  the  defendant*  iL'Sttome^ 

who  attended  on 

John  WilUams  shewed  cause. — The  objection  to  the  fendantdidso 
cognovit  is,  that  it  does  not  comply  with  the  late  rule  of  anJ'^^*Jj"/^e(| 
Court  (a).    The  defendant  was  arrested  for  73/.  9s.  at  the  by  him,  other- 

.  wise  the  Court 

suit  of  the  plaintiff,  on  a  bill  of  exchange,  and  taken  to  a  win  set  it  aside. 
lock-up  house.  Having  sent  to  Cli/t  ^  Fisher ^  his  attor-  that^partW  the 
nies,  neither  of  whom  was  within,  one  Barratt,  a  clerk,  and  '"**  requiring 

the  attorney  to 
declare  himself 
to  be  attorney 

for  th«  defendant,  and  state  that  he  subscribes  as  such,  means,  that  such  declaration  and  statement 

diould  be  in  writing. 
Sembie,  also,  that  a  substantial  compliance  with  the  rule  is  not  suf^|i6nt,  if  the  express  terms  of 

the  rule  are  not  fulfilled. 


(a)  H.T.2W.4,  8.  72,  which 
directs  that  no  warrant  of  attor- 
ney to  confess  judgment  or  cog- 
novit actionem,  given  by  any  per- 
son in  custody  of  a  sheriff  or  other 
officer  upon  mesne  process,  shall 
be  of  any  force  unless  there  be 
present  some  attorney  on  behalf 
of  such  person  in  custody,  express- 
ly named  by  him,  and  attending 


at  his  request,  to  inform  him  of 
the  nature  and  effect  of  such  war- 
rant or  cognovit  before  the  same 
is  executed ;  which  attorney  shall 
subscribe  his  name  as  a  witness 
to  the  due  execution  thereof,  and 
declare  himself  to  be  attorney  for 
the  defendant^  and  state  that  he 
subscribes  as  such  attorney. 
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1833.        not  an  attorney,  attended  from  Clift  %  Fisher's  office  on 
Fisher       ^^^  defendant,  and  he,  by  the  advice  of  Barrati,  gave  a 
V.  cognovit.     It  was  signed  "  W.  W.  Mason,  attorney,  Red 

Lion  Square;  S.  Barratt,  Red  Lion  Square"  There  was 
an  affidavit  of  the  plaintiff's  attorney,  and  Barralt,  and 
Mason,  from  which  it  appeared  that  Barrait,  on  behalf  of 
CUft  %  Fisher,  went  to  Mason,  who  was  an  attorney,  and 
lived  next  door,  and  requested  him  to  attend  for  them; 
that  he  did  attend  for  them  at  the  house  where  the  de> 
fendant  was  in  custody,  and  explained  the  matter  to  the 
defendant,  and  asked  him  if  he  knew  what  he  was  going 
to  do,  and  told  him,  that,  if  he  did  not  pay  the  money  by 
the  second  day  of  term,  he  might  be  arrested.  Mason 
swore  that  the  reason  why  he  did  not  add  to  his  signature, 
''  attorney  ybr  defendant,^  was  because  he  was  not  his  re- 
gular attorney.     Clift  %  Fisher  made  no  affidavit. 

BoLLAND,  B. — Mason  did  not  declare  himself  to  be 
attorney  for  the  defendant,  or  state  that  he  subscribed 
as  such  attorney,  either  verbally  or  on  the  cognovit. 
Neither  does  it  appear  that  Mason  attended  at  the  de- 
fendant's request. 

Bayley,  B. — Or  that  he  was  expressly  named  by  him. 
Mason  did  not  sign  himself  attorney  for  defendant,  be- 
cause he  would  not  take  on  himself  the  responsibility. 

GuRNEY,  B. — There  was  a  previous  rule  of  George  the 
Second,  the  first  part  of  which  is  the  same  as  the  present, 
but  not  the- latter  part. 

Vauohan,  B. — There  was  one  case  where  the  plaintiff 
introduced  an  attorney  who  was  a  total  stranger  to  the 

(a)  Reg.  Gea.  4  Geo.  2»  K.  B. 
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defendant^  and  the  Court  would  not  set  the  warrant  of         1833. 
attorney  aside  (a). 


t/.  WUUafM. — Yes ;  they  discharged  the  rule. 

Bayley,  B. — And  a  strong  act  it  was. 

i/.  fVittiams, — Formerly,  cognovits  were  not  within  the 
rule.  In  Osborne  v.  Davis,  the  Court  said  that  it  would 
be  very  mischievous,  and  prevent  much  accommodation  to 
prisoners,  if  the  defendant  must  have  his  own  attorney 
present.  Here  Barrati,  without  any  interference  of  the 
plaintiff's  attorney,  and  because  his  masters  are  both  out, 
asks  Mason  to  attend.  All  the  forms  have  been  substan- 
tially complied  with. 

F.  Pollock  and  Archbold,  in  support  of  the  rule,  upon 
the  intimation  of  Bayley,  B.,  abandoned  that  part  of  the 
rule  which  required  Fisher  to  give  up  the  bill  of  exchange. 

Bayley,  B. — I  think  the  cognovit  ought  to  be  set  aside. 
The  Court  ought  to  act  on  the  obvious  construction 
of  the  rule,  without  considering  whether  what  is  done  is 
equivalent.  The  rule  expressly  says,  that  the  cognovit 
shall  not  be  of  any  force  unless  there  is  present  an  attor- 
ney expressly  named  by  the  prisoner,  and  attending  at  his 
request  Those  are  important  words.  The  only  person 
attending  as  an  attorney  is  Mason ;  but  there  is  nothing 
to  shew  that  he  was  expressly  named  by  the  defendant,  or 
attended  at  his  request;  and  therefore  there  is  not  a  sub- 
stantial compliance  with  the  rule.  It  has  been  argued, 
that,  according  to  Osborne  v.  Davis ,  any  attorney  being 
present  is  a  sufficient  compliance.  I  cannot  help  thinking 
that  the  Judges,  in  deciding  that  case,  did  not  look  at  the 

(a)  Otbame  v.  Davis,  4  Taunt.  797- 


PlSBZlL 
V. 

Nicholas. 
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Fisher 
Nicholas. 


language  of  the  rule,  because,  nothing  is  said  about  those 
words.  The  old  rule  contained  the  same  words  as  the 
new  one.  I  think  that  if  the  Court  had  looked  at  those 
words  they  would  not  have  decided  without  making  some 
observation  upon  them.  But  that  case  does  not  go  the  full 
length  of  this,  though  there  is  no  distinction  in  substance. 
If  Fisher  or  Clift  had  attended,  that  would  have  been  a 
compliance  with  the  rule:  I  therefore  think  this  cognovit 
is  of  no  force. 


Vauohan>  B.— I  think  there  is  neither  a  literal  nor  a 
substantial  compliance  with  the  rule.  We  shall  in  all 
cases  have  to  say  whether  a  declaration  was  or  was  not 
made  at  the  time,  and  whether  the  attorney  stated  himself 
to  be  so. 

BoLLAND,  B. — The  object  of  the  rule  was  to  protect 
persons  in  custody.  There  is  no  imputation  of  any  fraud, 
but  we  can  only  look  to  the  rule.  The  defendant  should 
have  an  attorney  present,  who  is  named  by  him,  and  who 
can  inform  him  about  the  matter.  I  threw  out  that  the 
words  *' declare,  &c."  are  equivocal:  I  should  have  said 
it  ought  to  appear  in  writing,  if  I  had  been  called  upon 
to  give  an  opinion ;  though  they  certainly  would  bear  the 
interpretation  of  a  verbal  declaration. 


GuRNEY,  B.— •The  rule  ought  to  be  strictly  complied 

with. 

Rule  absolute,  without  costs  (a). 


(a)  And  see  Walker  v.  Gard- 
ner, 4  B.  &  Adol.  371)  where  one 
debtor  being  arrested,  and  offer- 
ing a  warrant  of  attorney,  the 
plain tiff"8  attorney,  wbo  bad  also 
advised  the  defendant  in  previous 
stages  of  the  business,  came  at 
his  request  to  the  place  where  he 


was  in  custody,  and  proposed  an- 
other attorney,  whom  he  brought 
with  him,  to  read  over  the  warrant 
of  attorney  to  the  defendant,  and 
attest  it  on  his  behalf.  The  de- 
fendant acquiesced,  but  the  attor- 
ney so  introduced  was  not  known 
to  or  sent  for  by  him.    Held^  that 
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tlufl  was  not  a  compIiaDce  with  an  attorney  on  his  behalf,  to  be  1833. 

the  rule  of  Easter,  4  Geo.  2,  which  expressly  named  by  him,  and  at-  ^     ■*    "^ 

declares  *'  that  no  warrant  of  at-  tending  at  his  request  to  witness  Fisher 

tomey  executed  by  a  person  in  it;''  and  the  warrant  of  attorney  Nicholas. 

custody  of  the  sheriff,  &c.,  shall  and  the  proceedings  thereon  were 

be  valid,  unless  there  be  present  set  aside  as  irregular. 


Attorney-General  v.  Birch. 

xHIS   defendant  with  several  others,   who  had  been  a  defendant, 
served  with  process  out  of  the  Excheqtier  at  the  suit  of  pf^^L  Is  issued 
the  Attorney-General,  for  not  paying  taxes,  requiring  p^**^'**^^e 
them  to  appear,  &c.,  appeared  in  Court  in  person^  alleg-  suit  of  the  At- 

-  ,  •      .     1        1         .  toraey-General, 

ing  that  they  were  too  poor  to  obtain  legal  assistance.         u  at  libeny  to 

It  was  stated  by  the  officer  of  the  Court,  that  the  book  JJJ^J^a"JS[ve 
was  at  the  office,  and  was  never  brought  down  to  Court;  his  appearance 

entered  in  the   < 

and  that  the  defendants  must  either  appear  by  attorney,  proper  book  by 
or  get  the  leave  of  the  Court,  on  motion,  to  appear  in  oat  the  necessity 

P^"^**-  the  Court  for 


that  purpose. 


John  JerPiSf  amicus  curus,  mentioned  a  similar  case,  in 
which  be  said,  the  Court  had  ordered  the  officer  to  bring 
down  the  minute  book,  and  enter  the  appearance  of  the 
defendant  free  of  expense. 

Batley^  B.— There  is  no  occasion  for  a  personal  ap* 
pearance  here :  the  usual  course  is  to  enter  an  appearance 
in  the  book.  The  defendants  have  certainly  a  right  to  enter 
their  appearance  in  person  if  they  think  proper,  without 
an  order  of  the  Court.  Let  the  appearances  be  entered 
at  the  office. 
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^*"*''       '  WOODGATE  V.  BaLDOCK. 

In  an  action  rrATSON,  on  behalf  of  the  sheriff,  obtained  a  rule  nisi 
for  a  false  re-  to  amend  the  return  made  to  a  writ  of  venditioni  exponas, 
lxc^1*e^ki^?°  and  to  pay  a  sum  of  211.  5s.  lOd.  into  Court,  in  an  action 
and  for  not  pay-  brouffht  against  him  for  a  false  return. 

ing  over  the  re-  ^ 

sidue,  the  Court 

the"sheriffto  Hutchinson  shewed  cause,  and  contended  that  there 

w  money  into  ^^  ^^  precedent  for  such  a  motion.  A  writ  was  sent 
costs,  though  it  to  the  sheriff  on  September  8th,  1832,  to  levy  361. 1 5s. 
the  sheriff  had  On  September  1 5ih,  he  seized  goods,  as  it  is  sworn,  to  the 
bdn^'moneT  *™^*^'^^  ^^  ^''  9*-  4«rf.  An  action  was  then  brought  against 
to  pay  hop  duty  the  sheriff  for  an  excessive  levy,  and  for  misconduct  about 

to  the  Crown, 

but  which  was  the  Sale,  and  for  extortion,  and  for  not  paying  over  the 
dSs^eradto  residue;  and  (he  sheriff  has  pleaded  the  general  issue, 
have  been  paid,  j^^d  the  cause  is  at  issue.     The  affidavits  disclose  a  case 

and  had  also 

made  charges  of  gross  misconduct  on  the  part  of  the  officers  in  squan- 
and  other  dering  the  money  levied,  instead  of  satisfying  the  execu- 

charges  usually    .• 
made,  but  in         """* 
strictness  not 
allowable. 

Watson  contrh. — This  is  not  a  motion  on  behalf  of  the 
officer,  but  the  sheriff.  In  Jefferys  v.  Skeppard  {a)y  the 
Court  allowed  the  sheriff,  who  was  sued  for  the  amount  of 
the  money  levied,  to  bring  the  money  into  Court,  no  de- 
mand of  the  money  having  been  made  before  the  action 
was  commenced.  And  in  Dale  v.  Birch  (6),  Lord  EUen- 
borough  said,  that,  where  any  vexatious  proceedings  are 
instituted  against  a  sheriff,  the  Court  will  protect  him; 
and,  in  that  case,  an  action  having  been  brought  for  the 
money  levied  without  a  previous  demand,  he  said  he  thought 
the  Court  would  have  stayed  the  action,  and  that  an 
application  for  relief  might  be  made  with  effect.  No  de- 
mand has  been  here  made  of  the  residue,  as  it  ought  to 
have  been.  Part  of  the  goods  sold  was  hops,  and  the  officer 

(a)  3  B.  &  Aid.  696.  \Jb)  3  Camp.  d-i& 
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was  informed  that  a  sum  was  due  for  duty,  which  had  not         1833. 
been  paid,  and  the  sheriff  had  therefore  retained  money     woodgate 
to  pay  the  duty :  it  has  been  since  ascertained  that  the       „   ^* 
officer   was  misinformed.     There  are  also  several  sums 
charged  in  the  account,  as  for  possession  money^  &c., 
which,  though  reasonable  charges,  the  sheriff  could  not 
justify  in  an  action  for  extortion ;  and  he  is  willing  to  pay 
a  sum  of  money  into  Court,  with  the  costs  of  the  action. 

Per  Curiam. — This  is  a  motion  really  made  on  be- 
half of  the  officer,  though  ostensibly  on  behalf  of  the 
sheriffl  The  plaintiff  complains  of  misconduct  in  the 
sheriff  or  his  officers;  he  has  a  right  vested  in  him  to 
recover  damages  for  the  injury  he  has  thereby  sustained, 
and  he  ought  to  be  at  liberty  to  try  that  action.  The  of- 
ficer has  given  security  to  the  sheriff,  and  there  is  no  rea- 
son why  the  Court  should  exonerate  him  from  liability. 

Rule  discharged,  with  costs. 


Hart  v.  Dally. 

XHE  issue  in  this  action  was  made  up  in  the  old  form,  if  the  issue  is 

with  a  memorandum  that  the  plaintiff  was  a  debtor  to  the  "Zi^tnZo^ 

King,  and  brought  his  bill  into  Court,  &c.,   the  action  ^^",1^/^"' 

having  been  commenced  by  writ  of  summons.    The  de-  that  the  plaintiff 

,       ^.  .  has  brought  his 

claration  was  regular.  bill  into  Court, 

&C.,  it  is  irregu- 

Mansel  having  applied  for  a  rule  nisi  to  set  aside  the  Court  will  com- 
issueon  the  ground  of  irregularity,  the  Court  desired  him  to  ^wt  upright. 
call  on  the  other  side  to  strike  out  the  unnecessary  matter; 
but,  upon  application,  they  refused  to  do  so,  and  con- 
tended it  was  right:  the  Court,  thereupon,  granted  him  a 
rule  to  set  it  aside,  as  irregular. 

The  matter  was  afterwards  arranged. 


258 


CASES  ON  POINTS  OF  PRACTICB,  EXCH. 


1833. 


One  partner 
may  use  the 
names  of  his 
copartners  in  le- 
gal proceedings, 
and  they  cannot 
stay  proceed- 
ings; but  the 
partners  who 
object  have  a 
right  to  be  in- 
demnified 
against  the 
costs. 


Whitehead  and  Others,  Assignees^  v.  Hughes. 

fTHlTEHEAD  and  Gre«iwoorf  being  in  partnership 
together  as  lime^burners,  Greenwood  became  bankrupt. 
The  present  action  was  commenced  by  Whitehead  in  the 
names  of  the  assignees  and  himself  jointly,  without  the 
consent  of  the  assignees,  and  against  their  wish :  the  as- 
signees having  received  from  the  defendant  117/.,  and 
considering  that  the  defendant  had  paid  all  that  was  due, 
but  Whitehead  claiming  a  further  sum  from  him, 

W.  H.  Watsorif  under  these  circumstances,  obtained  a 
rule  nisi,  on  behalf  of  the  assignees,  for  staying  all  the 
proceedings,  with  costs. 

Crompton  and  Sewell  shewed  cause;  and  contended 
that  the  solvent  partner,  being  obliged  to  join  the  assignees 
in  the  action  for  conformity,  was  under  the  necessity  of 
adding  their  names  in  this  action,  which  was  for  a  joint 
cause  of  action ;  and  that  it  would  be  a  very  hard  case  if 
one  partner,  by  colluding  with  the  defendant,  could  pre- 
vent the  other  partners  recovering  joint  property:  that  if 
the  assignees  had  any  remedy,  it  was  in  equity. 

Watson,  in  support  of  the  rule. — It  is  sworn  that  the 
assignees  applied  to  the  defendant  for  the  balance  due,  and 
that  he  paid  them  before  this  action  was  commenced: 
that  the  defendant  and  the  assignees  had  proposed  to  pay 
over  the  money  to  ffhitehead,  on  an  indemnity;  but  that 
he  had  refused,  and  had  caused  the  defendant  to  be  ar- 
rested. I  can  find  no  authority  for  bringing  the  assignees 
into  Court,  under  these  circumstances,  without  their  con- 
sent. 


Lord  Lyndhurst,  C.  B. — The  defendant  by  collusion 
pays  only  a  part  of  the  sum  demanded.    The  solvent  part- 
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ner  ought  to  be  at  liberty  to  use  the  names  of  the  as-         1833. 

Signees  m  this  action.  Whitehead 


Ba YLEYj  6. — One  of  several  partners  has  a  right  to  use 
the  name  of  the  firm:  if  the  other  partner  objects^  he  has 
a  right  to  come  to  the  Court  for  security.  I  have  always 
understood  the  law  to  be  so.  The  rule  must  be  discharg- 
edy  with  costs,  as  it  was  moved  with  costs. 

Bolland,  B. — The  defendant  has  paid  IIT/.,  and 
fFhiiehead  c\a\ms  I  SOL 

Rule  discharged,  with  costs;  and  to  be  made 
part  of  the  rule,  that  the  assignees  should 
be  indemnified  against  the  action. 


V. 

Hughes. 


Gregory  q.  L  r.  Elvidqb.     Same  v.  Lambert. 

Same  v.  Willouohby. 

Mr L ATT  moved  on  behalf  of  the  defendants  in  these  The  Court  will 
actions  for  a  rule  to  shew  cause  why  the  plaintiff  should  p^^fffn^aVt 
not  give  security  for  costs.     It  was  sworn  that  those  and  'f"  ^^*^^  ^ 

ffive  security 

many  other  actions  had  been  brought  by  the  same  plain-  for  costs,  though 
tiff  and  the  same  attorney;  that  they  were  qui  tarn  actions  bea^pauper^and 
for  the   recovery  of  penalties   for  keeping  unlincensed  ''wa^^ys'e^t 

^  •'  "^  ^  \  number  of  ac- 

pkces  for  dancing,  music,  &c. ;  and  that  the  plaintiff  was  tions  by  the 
a  man  of  straw,  who  lived  in  lodgings  of  2*.  a  week,  and  ""*  *  *'™*^' 
would  not  be  able  to  satisfy  the  costs  of  the  actions  if  he 
failed  in  them. 

Batley,  B. — Many  qui  tarn  actions  have  been  brought 
by  men  worth  nothing,  but  there  is  no  instance  of  their 
being  compelled  to  give  security  for  costs.     It  might  hap- 
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1833.         pen  that  the  penalties  had  been  incurred,  but  that  their 
^]    *^^      recovery  would  be  defeated  by  requiring  such  security. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


9.  /.  V. 

Elvidoe. 


Johnson  r.  Nevison. 

In  an  action  on  J^  HIS  was  an  application  on  the  part  of  the  defendant 

a  deed,  the  ve-  ^^                       i»                . 

nue  may  be  for  leave  to  change  the  venue  from  MidcUesex  to  Stafford- 

•pedal  cinrum-  shire.     The  action  was  on  a  deed  against  the  defendant, 

J^°^»  *?•?***  as  surety  for  securing  the  payment  of  100/.  to  the  plaintiflT. 

to  try  at  the  The  aflSdavit  in  support  of  the  motion  stated  that  six  wit- 

giTen;  and  an  uesses  for  the  defendant,  necessary  and  material  to  prove 

ing  that  there'  *^®  issue,  lived  in  Staffordshire f  and  that  if  the  plaintiff 

was  a  good  de-  called  any  witnesses,  they  would  also  come  from  Stafford- 
fence  onthe  me-  .         ,         ,                       It            1      i% 
rits  was  held  shtre ;  that  the  defendant  had  a  good  defence  to  the  ac- 

positive^^^^  tion,  inasmuch  as  the  principal  had  paid  to  the  plaintiff 

▼it  that  then  sufficient  money  to  exonerate  the  defendant  from  his  cove- 
was  such  a  de-  "^ 

fence.  nant. 


TomUnson  shewed  cause  upon  an  affidavit,  which  stated 
that  an  undertaking  had  been  given  to  try  at  the  second 
Sittings  in  the  term,  and  that  it  was  believed  the  applica* 
tion  was  for  delay.  The  action  being  on  a  deed,  the 
plaintiff,  he  contended,  was  entitled  to  lay  and  retain  the 
venue  in  Middlesex;  and  that  the  affidavit  in  support  of 
the  motion  was  defective,  in  not  swearing  to  a  good  defence 
on  the  merits. 

R.  V.  Richards^  contrhf  denied  that  it  was  necessary 
that  the  affidavit  should  swear  to  merits. 

Bayley,  B. — It  is  a  general  rule,  that  where  it  is  neces' 
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sary  to  swear  to  a  good  defence,  it  should  be  stated  to  be         ISS'i. 
on  the  merits. 


Richards. — Every  case  of  this  sort  depends  on  its  own 
particular  circumstances.  It  is  not  denied  that  all  the 
witnesses  on  both  sides  reside  in  Staffordshire:  if  there 
were  only  a  preponderance  of  witnesses  in  favour  of  the 
defendant  resident  in  the  latter  county,  the  Court  would 
not  allow  the  venue  to  be  retained  in  Middlesex.  The 
defendant  is  merely  a  surety ;  and  we  shew  that  he  has  a 
good  defence  on  the  merits,  because  we  say  the  plaintiff 
has  been^paid  by  the  principal. 

Bayley,  B.— I  think  the  affidavit  is  equivalent  to  swear-  . 

ing  to  a  good  defence  on  the  merits ;  for  it  is  said  that  the 
deed  for  receiving  the  100/.  is  satisfied  by  payment. 

The  other  Barons  concurred. 

Rule  absolute:  the  costs  to  be  costs  in  the  cause. 


Worrall  V,  Deane. 

JUUMFREY  shewed  cause  again&t  a  rule  which  had  A  motion  to  set 

oeen  obtained  by  Plaii  for  setting  aside  an  award,  on  the  made  under^an 

ground  that  the  submission  had  been  revoked  before  the  jud^^ugtbe 

award  was  made.     The  application  comes  too  late.     The  made  promptly 

after  the  party 

award  was  made  on  the  8tli  of  April:  since  then  Easter  knows  of  the 
and  Trinity  Terms  have  elapsed.     In  the  last  term  we  m'Ld'c?  *^Where 
made  a  motion  for  an  attachment,  against  which  cause  was  ^^^^  *  motion 

^  ^  was  made  after 

shewn,  and  the  rule  was  discharged,  because  we  had  de-  two  terms  had, 

elapsed,  the 
Court  d^harg- 
ed  it  with  costs, 

though  it  was  alleged  by  the  party  moving,  that  he  did  not  believe  that  the  other  party  Intended 

to  proceed  upon  the  award,  as  there  had  been  a  previous  revocation. 
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1833.  manded  too  much.  It  appears  tbey  knew  of  the  award 
soon  after  it  was  made.  This  motion  was  not  made  till 
the  5th  of  November*  He  cited  the  case  of  M^ Arthur  ▼. 
Campbell,  in  the  King's  Bench  (ja\  where  the  arbitrator 
awarded  himself  100  guineas^  the  sum  awarded  being 
only  6/.y  in  consequence  of  which  neither  party  took  it  up 
— a  motion  in  Easter  Term  to  set  it  aside,  the  award 
having  been  made  in  November ^  was  held  by  Parke,  J., 
to  be  too  late ;  and  Emet  v.  Ogden  (b),  where  an  applica- 
tion in  the  next  term  was  held  too  late,  though  the  appli- 
cant  was  misled  by  being  told  by  the  other  side  that  they 
intended  to  move  to  set  aside  the  award,  and  never  did  so. 

Plaits  in  support  of  the  rule. — We  could  not  foresee 
that  they  would  proceed  to  act  on  a  void  award.     The 
motion  for  an  attachment  was  only  discharged  the  last  day 
of  last  term ;  and  until  they  moved  we  liad  no  idea  they 
would  attempt  to  put  the  law  in  motion.     The  particular 
mode  of  reference  is  material  to  be  attended  to.     There 
are  three  modes:  one  by  bond  or  agreement,  one  by  order 
of  a  Judge,  and  one  by  order  of  Nisi  Prius,     The  sub- 
mission in  this  case  was  by  order  of  a  Judge.     If  it  had 
been  by  order  of  Nisi  Prius,  that  being  equivalent  to  a 
verdict,  we  should  have  been  bound  to  move  within  four 
days.     So,  if  the  submission  had  been  by  bond,  the  appli- 
cation ought  to  have  been  made  before  the  last  day  of  the 
term  next  after  the  award.     This  being  under  a  JudgeV^ 
order,  we  are  not  tied  to  those  times,  and  the  Court  has  a 
discretion.     We  have  given  a  good  reason  why  the  appli- 
cation was  not  made  earlier;  and  it  will  be  a  case  of  great 
hardship  on  the  defendant  if  the  Court  will  not  interfere. 
The  case  of  Emet  v.  Ogden  cannot  be  law. 

Lord  Lyndhurst,  C.  B.— We  think  you  are  too  late  in 
(a)  Not  reported.  (ft)  7  Bingr.  258. 
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applying:  the  hardship  would  be  the  same  if  the  award         1833. 
had  been  within  the  statute  of  William  (a).  "     ' 


Bayley,  B. — There  is  no  suflScient  reason  stated  for 
not  applying  earlier*  You  must  come  promptly.  If  the 
award  is  void,  you  need  not  hare  applied. 

BoLLAND,  B. — It  appears  you  knew  when  the  award 
was  made,  and  you  ought  to  have  applied  earlier. 

Rule  discharged,  with  costs  (6). 

(a)  9  &  10  Will.  3,  c.  15,  s.  12.  insist  rigidly  on   a    compliance 

{b)  In  Rawsthom  t.  Arnold,  6  with  the  rule  as  to  time,  if  a  suffi- 

fi.  &  C.  629,  Lford  Tenterden  in-  cient  ground  was  stated  for  ask- 

timated  that  the  Court  would  not  ing  indulgence. 


Deanb. 


SouTBR  V.  Watts. 

t^LARKSON  had  obtained  a  rule  nisi  for  staying  the  Where  a  second 

proceedings  in  this  action  till  another  suit  between  the  brou^hrfor  the 

same  parties  for  the  same  cause  was  disposed  of.  "^^  **"!?.**/ 

*  *^  action,  whilst  a 

former  one  was 

Barslow  shewed  cause  on  an  affidavit  of  the  plaintiff^  court  discharg- 

that  he  had  never  authorized  the  former  action,  which  was  gtoying^thc'pro- 

Gommenced  so  far  back  as  the  year  18S8,  and  to  which  the  ceedings  in  the 

^  ,  ,  second  action, 

general  issue  was  pleaded^  and  nothing  further  has  been  upon  the  afflda- 

J  •     'x  vit  of  the  plain- 

wne  >n  "•  tiff  disclaiming 

the  act  of  his 

darkson,  in  support  of  the  rule,  contended  that  the  bringing  the 

pkintiff's  remedy  was  against  his  attorney ;  the  defendant  ^"^  *^^^"* 
having  no  means  of  telling  upon  what  authority  the  action 
was  bronght.     The  plaintiff  swears  he  merely  gave  his 
attorney  authority  to  write  a  letter,  but  not  to  sue. 

Bayley,  B. — The  common  course  would  have  been  to 

t2 
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1833. 


plead  in  abatement  the  pendency  of  the  former  action ; 
then  there  would  have  been  no  costs  on  either  side^  and 
the  defendant  might  have  failed,  if  it  did  not  appear  that 
the  plaintiff  brought  the  former  action.  The  defendant 
may^  perhaps,  have  a  remedy  against  the  attorney  for  hav- 
ing sued  him  improperly;  but  we  cannot  make  the  plaintiff 
discontinue  the  first  action,  for  he  has  no  power  over  it: 
the  rule  must,  therefore,  be  discharged. 


Rule  discharged,  without  costs, 


The  Court  will 
not  interfere  to 
compel  an  at- 
torney to  pay 
over  money,  the 
right  to  which 
is  dependent  on 
the  existence  of 
a  special  agree- 
ment between 
the  client  and 
the  attorney, 
which  the  lat- 
ter disputes. 


HoDsoM  V.  Terrall. 

X  HIS  was  an  application  by  the  plaintiff  against  his  at- 
torney, calling  on  him  to  shew  cause  why  he  should  not  pay 
over  to  him  the  sums  of  15/.  and  IS/.  The  15/.  was  a 
sum  which  had  been  deposited  with  the  defendant  as 
stakeholder^  on  a  game  at  cricket ;  and  the  plaintiff  had 
employed  the  attorney  to  recover  it  from  him  on  the  terms, 
as  he  swore,  of  paying  only  taxed  costs,  and  that  the 
amount  of  the  verdict  was,  at  all  events,  to  be  paid  over  to 
him.  The  IS/,  had  been  advanced  to  the  attorney  in  the 
course  of  the  action.  It  was  also  sworn  that  15/.  had 
been  recovered  and  received  by  the  attorney;  and  that  he 
had  also  received  the  full  amount  of  the  taxed  costs, 
amounting  to  106/.,  and  that  the  two  sums  of  15/.  and  12/. 
had  been  demanded  of  him. 

Knowles  shewed  cause. — His  client  denied  that  such  an 
agreement  had  been  made. 

Folleltf  in  support  of  the  rule. — There  is  the  affidavit  of 
Hodson  and  two  other  witnesses,  that  a  contract  was  made 
to  conduct  the  cause  for  taxed  costs. 
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Bayley,  B. — I  think  we  cannot  interfere.     You  must        18^3. 
go  before  a  jury,  who  will  be  competent  to  decide  whether       hodson 
there  was  such  an  agreement  *'• 

°  Terrall. 

Rule  discharged,  with  costs  (a). 
(a)  See  Beal  v.  Langstagr,  2  Wils.  371- 


Doe  c/.  Fry  v.  Fry  and  Another. 

joLDDISON  moved  for  an  attachment  against  the  lessor  The  capiat 
of  the  plaintiff  for  nonpayment  of  costs,  the  defendants  ^^ai^pi'^inaff' 
having  got  a  verdict.    There  were  two  defences,  and  two  >»  aji  ejectment 

^  ^  •  need  not  now  be 

consent  rules;  the  costs  were  taxed  on  one  rule.     The  issued previous- 

/    ^,  .^  ^1     -  •        ly  to  moving  for 

question  was,   whether  it  was  necessary  that  a  capias  an  attachment 
should  previously  issue  either  against  the  lessor  of  the  ^""f  i^e*  ia?n- 

plaintiff  or  the  nominal  plaintiff.  tiff**  for  non- 

payment of 

costs  to  the  de- 

Bayley,  B. — You  cannot  have  a  capiat  with  any  effect:  verdict. 
you  may  take  a  rule. 

Rule  granted. 


Jones  r.  Key. 

X  HIS  was  an  action  for  penalties  against  the  defendant  A  defendant, 
for  allowing  a  person  to  share  in  a  public  contract,  who  twrns^to" « re- 
was  at  the  time  a  member  of  Parliament.   The  defendant,  Jo»n  g^^iw*"  " 

'    not  bound  to 

being  under  terms  to  plead  issuably  and  rejoin  gratis,  join  in  demur- 
pleaded  a  plea  of  a  prior  action  brought  for  the  same  "'']K«  tc\:\ow 

for  penalties 
having  been 
brmight  for  the  same  offence,  and  the  defendant  having  pleaded  the  prior  action  in  bar  of  the  se- 
cond, in  which  the  declaration  contained  six  counts,  the  declaration  in  the  former  action  contain- 
ing only  four,  a  Judge  made  an  order  that  two  of  the  counts  should  be  struck  out,  as  being  unne- 
cessary;  and  the  Court  refused  to  set  aside  that  order. 
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1833.        penalties*    The  declaration  in  the  present  action  contain- 
f  ed  six  counts  for  different  penalties,  varying  the  mode  of 

V.  stating  the  offence  according  to  the  terms  of  the  act :  the 

declaration  in  the  previous  action  contained  only  four 
counts  for  four  penalties.  The  plaintiff  demurred  to  the 
plea,  and  demanded  a  joinder  in  demurrer ;  and,  without 
ruling  the  defendant  to  join  in  demurrer,  signed  judgment 
for  want  of  a  joinder.  The  defendant  then  took  out  two 
summonses,  one  for  striking  out  two  of  the  counts  in  the 
declaration  in  this  action,  to  make  it  correspond  with  the 
declaration  in  the  former  action,  and  the  other  for  setting 
aside  the  judgment  for  irregularity ;  and  Vaughan,  B,, 
made  two  orders  for  those  purposes* 

Mansel  now  moved  to  set  aside  those  orders,  and  con- 
tended, first,  that  the  learned  Baron  had  no  authority  to 
strike  out  the  two  counts. 

Vauqhan,  B. — It  appeared  to  me  that  all  the  counts 
were  not  necessary. 

Bayley,  B. — ^We  are  to  look  at  the  pleadings  and  par- 
ticulars united :  there  does  not  appear  to  me  to  be  any 
ground  of  special  demurrer. 

Mansel. — As  to  the  other  point — the  defendant,  being 
under  terms  to  rejoin  gratis,  ought  to  have  joined  in  de- 
murrer directly.  He  cited  Clarke  v.  Adams  {a)^  to  shew 
that,  by  the  terms  of  rejoining  gratis,  is  meant  that  the  de* 
fendant  must  rejoin  within  twenty-four  hours  after  demand. 

Bayley,  B. — Rejoining  gratis  certainly  means  within 
twenty-four  hours ;  but  the  Master  thinks  that  only  ap- 
plies to  joining  issue  to  the  country.  Merely  adding  "  the 
said  defendant  doth  the  like''  does  not  require  much  con- 

(«)  2  Tynvhitt,  766. 
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sideration ;  but  he  may  want  time  to  look  into  the  merits  of        1^33. 
a  demurrer.    *'  Rejoin"  is  a  term  well  known,  and  applies 
to  a  rejoinder,  and  not  to  a  joinder  in  demurrer. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


Anderdon  r.  Alexander,  Earl  of  Stirling;  sued  as 
Alexander  Humphrey,  calling  himself  Earl  of  Stir- 
lino. 

Ji^NOWLES  shewed  cause  against  a  rule  nisi  for  set-  Where  a  de- 
ting  aside  the  proceedings  to  outlawry,  which  had  been  to^et "asidep-o- 
obtained  by  Taddy,  Serjt.,  on  the  ground  of  irregularity  ^^f  X*?rrT" 
— ^the  defendant  being  a  Scotch  peer,  and  not  liable  to  a  guianty,  the  last 
capias.  The  capias  and  outlawry  described  him  as  **  Alex-  tions  being  in 
ander  Humphrey,  calling  himself  Earl  of  Stirling^  There  l^ff  being*"^ 
was  an  a£Sdavit  of  merits.    He  resisted  the  motion  on  two  ">"^e  »^  ^^« 

commencement 

grounds :   1«/,  that  the  Court  would  not  try  a  question  of  oiMUhaeimat 

peerage  upon  motion  ;  and,  2ndly,  that  the  defendant  was  too  lateTit  not 

too  late  in  his  application  to  the  Court     There  were  ^PJI^efcL^dant* 

many  cases,  he  said,  in  which  the  Court  had  refused  mo-  was  notap- 

,.     ,  «  «  1111  priiedofthe 

tions  to  discharge  out  of  custody  peers  who  had  been  ar-  first  commence- 

rested,  upon  the  ground  that  they  ought  to  plead  their  Sn^^Xfon 

privileire  in  abatement;  and  where  the  Court  interfered  it  *}*«  contrary 

*^  **  ^  ^  .  ,  .  there  bemg  rea- 

had  always  been  in  respect  of  an  undisputed  title,  with  son  to  believe 

only  one  exception,  that  of  the  present  defendant,  who  was  ^nu^  lying  on 

discharged  by  the  Court  of  Common  Pleas  from  a  capias;  **g^ew"that  he 

but  the  effect  of  that  decision  was  overturned  by  the  sub-  was  ignorant  of 
sequent  decisions  of  the  same  Court,  which  afterwards  re- 
fused to  discharge  this  defendant  from  a  ca.  sa.  under 
which  he  had  been  taken  in  execution  (a).  The  defen- 
dant had  in  more  than  one  case  unsuccessfully  pleaded  his 
peerage ;  once  in  this  Court,  in  Stirling  v.  Clayton  (6), 

(a)  8  Bbg.  65, 416;  9  Id.  412.  (b)  1  Cronip.  &  Mee.  241. 


V. 

Alexander. 
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where  be  was  plaintiff,  the  defendant  pleaded  in  abate- 
Andbkdon  nient  that  be  was  not  Earl  of  iSiirling,  to  which  the  plain* 
tiff  replied  that  he  was ;  but  the  Court  held  the  replica* 
tion  to  be  bad,  because  it  dii  not  shew  them  how  he  waa 
intitled.  He  now  came  before  the  Court,  therefore,  in 
the  character  of  a  person  who  had  twice  failed  in  his  en- 
deavours to  prove  his  peerage ;  but  at  all  events  he  was 
too  late  in  his  application,  because  the  capias^  which  was 
the  foundation  of  the  outlawry,  was  issued  as  far  back  as 
November,  188^,  and  the  plaintiff's  attorney,  shortly  be- 
fore it  was  issued,  called  at  the  defendant's  house,  saw  bis 
son,  and  told  him  he  was  about  to  bring  an. action  against 
his  father  upon  two  bills  of  exchange  of  1500^  each,  and 
the  son  said  he  would  acquaint  his  father  with  it ;  and  the 
plaintiff's  attorney  called  again  in  the  Spring  of  1833,  and 
told  two  sons  of  the  defendant  that  the  proceedings  were 
in  progress.  The  defendant,  in  his  affidavit,  did  not  swear 
precisely  that  he  was  unacquainted  with  the  proceedings 
until  lately,  however  he  might  wish  the  Court  to  infer  that 
to  be  the  fact  He  swore  that  he  had  been  informed 
within  a  few  days  past  that  the  plaintiff  had,  in  Novem- 
ber, 18SS,  made  an  affidavit  of  debt  against  him  in  S300/., 
to  bold  him  to  bail  as  a  commoner,  but  that  no  further 
proceedings  had  been  taken  for  several  months  afterwards; 
and  it  now  appears  that  the  plaintiff  had  issued  an  exigent, 
directed  to  the  sheriff  o(  MiMleseXf  against  him;  and  that 
the  last  of  the  proclamations  under  the  writ  was  made  on 
the  8th  of  August  last  past,  with  all  which  **  proceeding" 
(in  the  singular  number)  plaintiff  was  unacquainted  until 
he  was  informed  thereof  on  Saturday  last  past.  Now,  the 
word  '^  proceeding  **  only  referred  to  the  proclamation  un- 
der the  exigent,  and  the  plaintiff's  attorney  took  pains  to 
acquaint  him  with  the  proceedings  when  they  originated. 

Taddy,  Serjt.,  was  called  upon  by  the  Court,  to  answer 
the  last  point*  He  contended  that  the  construction  contend- 
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ed  for  was  too  critical ;  that  the  word  "  proceeding**  must  be        1833. 
taken  to  mean  *'  proceedings;*'  and  that  the  affidavits  must      anderdon 
be  construed  to  mean   that  the  defendant  was  not  ac«  v* 

Alexander. 

quainted  with  any  of  the  proceedings  until  the  Saturday 
before  the  motion  was  made.  The  proceedings  in  the 
outlawry  were  not  completed  till  August;  and  he  said  it 
had  never  been  decided  that  a  party  was  precluded  from 
moving  because  the  long  vacation  was  suffered  to  go  by. 

Baylby,  B. — It  has  been  so  held;  because  now  a  party 
might  be  moving  after  judgment  and  execution. 

Lord  Lynbhurst,  C.  B.^  said  he  had  no  doubt  upon  the 
point.  A  capias  was  issued  against  the  defendant  in  No* 
vember,  1832^  and  that  capias  was  the  foundation  of  the  pro- 
ceedings to  outlawry,  which  the  defendant  now  sought  to 
set  aside;  and  the  objection  was  to  this  writ  of  copta^,  which 
it  was  said  would  not  lie  against  the  defendant.  It  there* 
fore  lay  upon  the  defendant  to  shew  that  he  knew  nothing 
of  that»  writ  until  a  little  before  the  application  to  the 
Court;  but  so  far  from  satisfying  the  Court  of  that  fact, 
it  neither  appeared  to  the  Court  that  he  did  not  know  of 
it,  but  it  rather  appeared  from  the  whole  of  the  affidavits^ 
that  he  did  know  of  it.  The  rule  must  therefore  be  dis- 
charged, with  costs. 

Rule  discharged,  with  costs. 


Dann  r.  Crease. 

MiiRLE  moved  for  a  rule  nisi,  for  reviewing  the  Master's  In  an  icUon  of 
taxation,  under  these  circumstances : — This  was  an  action  J/gtve  5oV"" 

damage!  on  the 
first  count,  and 
loot  damages  on  the  other  nine  counts,  one  of  which  latter  counts  was  held  bad  in  error;  and  the 
pleiDtiff  agreed  to  remit  the  lOOt  damages :-*/re/<tf,  that  he  thereby  gave  up  all  the  costs  on  the 
last  nine  counts. 
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1833.  of  slander — there  were  ten  counts  in  the  declaration.  The 
jury  gaTC  a  verdict  on  the  first  count,  with  50/.  damages, 
and  on  the  other  counts,  lOOL  A  writ  of  error  was  after- 
wards brought  in  the  Exchequer  Chamber^  on  the  fifth, 
vsixth,  and  seventh  counts.  The  costs  had  been  taxed  ge- 
nerally on  all  the  counts  at  104^.  The  Court  of  Exchequer 
Chamber  was  of  opinion  that  the  seventh  count  could  not 
be  sustained,  and  a  venire  de  novo  was  about  to  be  award- 
ed, when  it  was  agreed,  by  leave  of  the  Court,  that  the 
plaintiff  should  enter  a  renUititur  as  to  all  the  counts  ex- 
cept the  first,  and  keep  his  verdict  upon  that  for  the  SOL 
It  was  contended  by  Erie,  that,  as  the  whole  judgment 
would  have  been  reversed,  and  a  venire  de  novo  awarded, 
unless  the  plaintiff  had  remitted  bis  damages  as  to  the  last 
nine  counts,  and  as  the  costs  were  entire  on  the  whole 
record,  the  plaintiff  could  not  be  entitled  to  costs  on  the 
last  nine  counts,  and  that  the  Master's  taxation  which 
gave  him  the  costs  of  three  counts  was  erroneous.  The 
order  of  the  Court  of  Exchequer  Chamber  was,  that  the 
judgment  on  the  first  count  should  be  affirmed  and  enter- 
ed up  for  50/.,  and  the  judgment  reversed  as  to  ail  the 
other  counts,  and  a  remittitur  entered.  The  Court  granted 
a  rule  nisi  for  reviewing  the  taxation,  and  for  deducting  the 
costs  of  the  nine  counts  on  which  judgment  was  reversed. 

BompaSj  Serjt,  shewed  cause. — The  permission  given 
to  the  plaintiff  was,  instead  of  having  a  venire  de  novo, 
to  keep  his  verdict  on  the  first  count. 

Bayley,  B. — If  an  arrangement  was  made  out  of  the 
usual  course,  we  should  be  bound  by  it.  The  costs  become 
parcel  of  the  damages.  Have  you  any  affidavit  that  you 
were  misled  ? 

Bompas,  Serjt. — The  jury  gave  some  damages  on  all  the 
counts.  We  were  entitled  to  the  general  costs  of  the  de- 
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ciaration ;  only  one  count  was  bad,  and  we  were  entitled  to  1833. 
nomiiial  damages  on  all  the  good  counts.  Upon  the  face  of 
the  record  there  could  be  no  error  in  claiming  costs.  The 
bargain  was  made  in  the  Exchequer  Chamber;  how  can  an 
application  be  made  here  about  it?  Assuming  that  the 
jury  did  right,  the  defendant  would  have  had  to  pay  the 
costs  of  the  second  trial.  They  should  have  expressly  sti- 
pulated about  the  costs  as  well  as  the  damages.  He  cited 
Adams  v.  Meredew  (a). 

Batlet,  B. — If  the  Court  had  set  aside  the  verdict  as 
to  the  nine  counts,  would  not  the  whole  cause  have  gone 
to  trial?     The  bargain  about  the  damages  means  the 
damages  and  every  thing  connected  with  them.  You  can- 
not be  entitled  to  have  costs  taxed  upon  counts  on  which 
you  are  not  entitled  to  any.    You  ought  to  have  no  costs 
of  the  issue.    Upon  a  second  trial  you  would  not  have  the 
costs  of  the  first  trial  as  you  have  now.  We  cannot  specu- 
late that  you  would  have  the  same  verdict  on  the  second 
trial.     The  whole  judgment  must  be  reversed  as  to  the 
costs,  because  they  are  taxed  entire.    The  case  cited  is 
an  authority  against  the  plaintiff:  it  shews  that  a  party 
ought  to  be  restored  to  all  that  he  has  lost ;  here  he  has  not 
been.    Here,  the  verdict  on  the  nine  counts  cannot  be  sus- 
tained as  to  any  of  them,  because,  the  damages  being  en- 
tire, there  must  be  a  venire  de  novo  on  those  nine  counts. 
The  second  jury  might  give  only  one  shilling,  or  a  verdict 
upon  some  of  the  counts,  or  1000/.    The  plaintiff  sub- 
mitted to  have  the  100/.  damages  remitted:  the  costs  are 
appendant  to  them,  and  properly  resulting  from  them.  The 
plaintiff  has  judgment  on  the  first  count,  and  entire  costs  as 
to  all:  but  as  to  part  he  is  clearly  not  entitled  to  them. 
The  damages  are  the  peg  on  which  you  are  to  hang  the 

(fl)  SY.  &J.419. 
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1833. 


costs.     The  costs  must  be  referred  back  to  the  Master, 
who  will  say  what  costs  are  applicable  to  the  nine  counts. 

Vaughan,  B. — If  you  elect  to  remit  the  damages,  you 
remit  the  costs.        * 


BoLLAND,  B. — I  am  of  the  same  opinion.  In  Bird  ▼. 
Appleton  (a)  it  was  held,  that,  where  a  venire  de  novo  was 
awarded,  and  the  verdict  was  for  the  plaintiff  on  the  second 
trial,  and  the  jury  again  found  for  him  on  the  third  trial, 
he  was  only  entitled  to  the  costs  of  the  last  trial,  unless  it 
was  otherwise  expressed  in  the  rule  granting  the  new 
trial;  and  in  Edwards  "v.  Brown {b),  where  a  venire  de 
novo  was  awarded,  it  was  held,  that,  though  the  plaintiff, 
having  had  a  verdict  on  the  first  trial,  succeeded  again  on 
the  second,  yet  that  he  was  not  entitled  to  the  costs  of  the 
first  trial. 

Rule  absolute,  without  costs — nothing  being 
said  in  the  rule  about  them* 


(a)  1  £a8t,  111. 


(6)  1 C.  &  J.  354. 


Bloomfield  v.  Blake. 

XHIS  was  a  rule  obtained  on  behalf  of  the  plaintiff's 
attorney,  calling  on  the  defendant  and  G.  Adcock  to  shew 
cause  why  they  should  not  deliver  over  to  the  plaintiff's 
attorney  the  articles  for  which  the  action  was  brought, 
or  the  value  of  them,  and  why  the  defendant  should  not 
pay  the  costs.     The  plaintiff,  in  June,  had  obtained  a 


A  verdict  was 
obtained  in  an 
action  of  trover 
for  200/L  sub- 
ject to  be  re- 
duced to  ]«. 
upon  the  articles 
for  which  the 
action  was 
brought  being 
delivered  up. 
Before  they 

were  delivered  upt  the  plaintiff  became  insolvent;  but  the  defendant,  nevertheless,  on  the  appiica> 
don  of  the  assignee,  delivered  up  the  goods  to  him,: — //fM,  that  the  plaintiff's  attorney  had  no  claim 
in  respect  of  his  lien  for  the  costs,  either  against  the  assignee  or  the  defendant,  without  shewing 
either  express  notice,  or  making  out  a  case  of  fraud. 
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Terdict  for  2001.,  subject  to  be  reduced  to  Is.  upon  the         18^* 
defendant  delivering  up  the  goods  for  which  the  action     bloohfielo 
was  brought;  a  rule  of  Court  was  drawn  up  to  that  effect  ^' 

by  consent  of  the  parties,  to  which  the  attornies  were  par- 
ties, and  the  defendant  undertook  to  cleliver  the  articles, 
and  26/.  were  to  be  deducted  from  the  costs,  which  the 
defendant  would  ultimately  have  to  pay.  That  rule  was 
dated  t/fffi^  14th.  The  plaintiff  petitioned  the  insolvent 
Court  in  August,  and  came  up  to  be  heard  on  the  4th  of 
November,  and  on  that  day  Adcock  was  appointed  as- 
signee, and  immediately  gave  notice  verbally  to  the  de- 
fendant and  his  attorney,  that  he  claimed  the  goods,  and 
required  them  to  be  delivered  up  to  him.  The  plaintiff's 
attorney,  on  the  6th,  sent  a  written  notice  to  the  defen- 
dant's attorney  not  to  deliver  up  the  goods  to  any  body  but 
himself,  as  he  had  a  lien;  but  it  appeared  that  the  notice 
was  not  received  till  the  7th,  and  the  goods  had  been  de- 
livered up  to  the  assignee,  Adcock,  on  the  previous  day. 

Kelly,  for  the  assignee,  shewed  cause,  and  contended 
that  the  dates  of  the  different  transactions  were  an  answer 
to  the  motion,  but  that  the  assignee,  not  being  a  party  to 
the  action,  the  Court  had  no  jurisdiction;  and  that  if  he 
had  improperly  possessed  himself  of  the  goods,  an  action 
would  lie  against  him,  but  the  Court  would  not  make  an 
order  upon  him.  Even  supposing  that  the  assignee  had 
improperly  got  possession,  the  Court  would  have  no  juris- 
diction over  him. 

Bayley^  B. — If  the  plaintiff  had  continued  solvent,  the 
Court  might  have  attached  the  defendant  for  not  deliver- 
ing up  the  goods. 

KeUy» — Supposing  the  defendant  had  conspired  to  de- 
liver up  the  goods  fraudulently,  in  order  to  defraud  the 
attorney  of  his  lien,  the  Court  would  have  had  no  power 
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1639.        oTer  the  third  person;  an  attorney  or  sheriff  would  be  an- 
Bloomfibid    •^cJ'ftble  and  liable  to  the  summary  process  of  the  Ciourt.  It 
V.  might  be  a  case  in  which  the  fasolTcnt  Court  might  act  sum- 

marily. Adeock  is  the  answerable  assignee.  The  property 
by  the  assignment  vested  in  him>  and  this  Court  cannot  dis- 
pose of  the  insolvent's  property  upon  motion.  This  is  an  ap 
plication  not  on  behalf  of  the  pUuntiff,  but  of  his  attorney: 
he  says  that  his  client  has  obtained  a  verdict  substantially 
for  the  goods,  and  that  he  has  a  lien;  but  be  can  only 
claim  after  notice :  but  the  notice  was  not  received  till  after 
the  goods  had  been  delivered  up.  If  the  attorney  had 
improperly  delivered  up  the  goods,  he  did  it  at  his  peril; 
but  if  a  defendant,  or  his  attorney,  pays  the  debt  in  a  law- 
ful way,  neither  is  liable  to  the  plaintiff's  attorney:  here 
they  acted  bondjide,  and  the  claim  was  for  a  general  ba- 
lance* 

Janes  appeared  for  two  of  the  defendants. 

Bompas,  Seijt,  in  support  of  the  rule. — ^No  party  can 
deliver  up  goods  or  money  in  fraud  of  the  attorney. 
We  claimed  a  general  balance.  The  delivering  up  of  these 
goods  to  the  assignee  is,  in  effect,  a  fraud  on  the  attorney. 
He  cited  Young  v.  Redhead  (a). 

Lord  Lykdhurst,  C.  B. — There  was  a  notice  there, 
and  a  contrivance. 

Bompas,  Serjt. — Here  they  knew  that  the  plaintiff  was 
insolvent.  He  had  petitioned  the  Insolvent  Court  in 
August.  These  goods  being  delivered  over  with  a  know- 
ledge of  the  insolvency,  is  a  badge  of  fraud.  There  is  an 
express  rule  of  Court,  that  no  judgments  shall  be  set  off 
without  satisfying  the  lien  of  the  attorney.    Hence  it  was 

(a)  AntCf  p.  119. 
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known  that  delivering  up  the  goods  would  be  in  fraud  of        1833. 
the  attoniey's  lien.     Knowledge  is  equivalent  to  notice.  bloomfield 


Lord  Lyndhurst^  C.  B. — It  is  necessary,  first,  to  shew 
that  notice  was  given,  or  some  case  of  fraud  between  the 
defendant  and  plaintiff  to  defraud  the  plaintiff's  attorney 
of  his  costs.  As  to  the  notice^  it  was  not  sent  till  after 
the  goods  had  been  delivered  up;  and  as  to  fraud,  that  is 
necessary  to  be  shewn,  according  to  Young  v.  Redhead. 
As  to  the  26/.,  it  was  allowed,  on  the  understanding  that 
the  articles  were  to  be  delivered  to  the  plaintiff  personally, 
and  not  to  the  attorney;  and  when  they  were  delivered  to 
the  assignee,  they  were  delivered  to  the  plaintiff's  repre- 
sentative,  who  was  entitled  to  have  them. 

Bayley,  B. — The  verdict  was  to  be  reduced  to  nominal 
damages,  upon  re-delivering  the  articles  to  the  plaintiff; 
that  must  mean  to  the  party  who  previously  had  possession 
of  them.  It  was  agreed  that  26L  should  be  deducted  out 
of  the  costs,  because  it  was  contemplated  that  the  goods 
would  be  delivered  up  to  the  plaintiff;  and  to  make  up  for 
that  the  plaintiff  undertakes  to  pay  that  sum ;  so  that  for 
that  sum  the  defendant  looked  to  the  personal  responsi- 
bility of  the  plaintiff.  I  think  the  assignee  is  not  liable  to 
the  attorney's  claim. 

Rule  discharged,  without  costs;  though  moved 
for  with  costs.  Lord  Lyndhurst  saying  the 
rule  was  not  inflexible. 


Blakb. 


Dax. 
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I8dd. 

Smith  r.  Caltert. 
A  party  arretted    \y.  JONES  ohiained  E  rule  tiUi  for  discbarging  the  de- 

OD  an  attach-       ^      %  i»  t       t       *       •        -a  i 

ment  for  diao-  fendant  out  of  custouy,  he  having  been  taken  on  an  at- 
niU  oTcouit  in  tacbtnent  The  objection  was,  that  the  affidavit  on  which 
not  paying  costi  ^fa^  attachment  had  feeen  obtained  stated  that  a  true  copy 

punuant  to  a  ^   ^  * ' 

Master'!  aUoca-  of  the  original  rule  and  allocatur  had  been  served,  but  the 
charged,  it  ap-  defendant's  name  was  there  written  Caher  instead  of  Cal- 
pearing  that       vert,  and  the  name  to  the  allocatur  was  Dau  instead  of 

Calntr  was  wnt-  *  ^ 

ten  instead  of       Dax* 
Cahert,  and  the 
name  of  the 

^h^Jirwu  Miller  shewed  cause,  and  cited  Shaw  v.  Tytherleigh  (a), 

Day  instead  of    and  JVilson  V.  Stafford  (ft),  to  shew  that  the  variance  in  the 

name  of  the  defendant  was  immaterial.  It  is  sworn  that 
the  defendant  promised,  when  he  was  served,  to  call  and 
pay. 

Lord  Lyndhurst,  C.  B. — The  copy  is  imperfect  in  two 
respects.  It  is  the  same  as  if  it  had  not  been  signed  at 
all ;  and  it  is  sworn  to  have  been  a  true  copy  that  was 
served.  The  rule  must  be  absolute  with  costs:  not  to  give 
costs  in  this  case  would  be  a  bounty  upon  negligence. 

Bayley,  B. — The  allocatur  does  not  appear  to  be  the 
Master's.  In  Wilson  v.  Stafford  there  was  another  mode 
of  taking  advantage  of  the  objection. 

Rule  absolute,  with  costs. 
{a)  2  Chit.  Rep  355.  {h)  2  Price,d28. 
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Igguldbn  r.  Terson.  ' 

A  HESIGER  shewed  cause  against  a  rule  which  iiad  An  adminUtra- 
been  obtained  by  Halcomb,  calling  on  the  plaintiff  to  the  general  u- 
sbew  cause  why  a  rule  of  Court  of  the  12th  of  June  ^^^i^^JiJ    . 
should  not  be  amended,  by  inserting  that  each  party  should  ^^^  succeeds  on 

.  1        1    *.      ,  the  latier  plea, 

pay  his  own  costs.    The  action  was  against  the  defendant  is  entitled  to  the 
as  executor;  he  pleaded  the  general  issue  and  pleni  ad-  uie  cause!' 
mimslravit:  and  both  issues  were  found  for  the  plaintiff.      NcTaffidavit 

'  *^  required  from 

A  motion  having  been  made  to  set  aside  the  verdict,  it  was  counsel  as  to 
agreed  that  the  defendant  should  take  judgment  of  assets  tween  them. 
quando  acdderint;  after  two  attendances  before  the  Mas- 
ter the  rule  was  drawn  up  and  settled  by  him,  that  the 
verdict  for  tl^e  plaintiff  on  the  second  issue  should  be  set 
aside  and  judgment  taken  for  92/.  quando;  he  contended 
that  the  defendant  was  not  entitled  to  have  the  rule  altered 
so  as  to  ^iVe  him  his  costs : — and  that  as  the  case  was  fully 
gone  into,  the  Master  and  his  decision  could  not  now  be 
impeached. 

Halcombi  contrh,  contended  that  there  was  un  offer  that 
each  party  should  pay  his  own  costs. 

hhYLKY,  B, — There  is  no  aflSdavit. 

Halannb. — It  is  irregular  to  have  an  affidavit  from 
counsel.  The  verdict  on  the  second  issue  being  wrong, 
we  were  entitled  to  a  new  trial  on  both  issues.  Upon  a 
judgment  of  assets  quando^  the  defendant  as  executor  was 
not  liable  to  costs. 

Batlev,  B. — Upon  the  trial,  there  was  an  improper  re- 
sult; for  the  verdict  ought  to  have  been  for  the  defendant 
on  ihe  plea  of  pleni  administravit ;  and  then  he  would  have 
had  the  general  costs  of  the  cause.  The  rule  must,  there- 
fore, be  absolute,  unless  the  plaintiff  consents  within  a 
week. 

No  costs  on  either  side. 

VOL.  II.  V 
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'  Keep  v.  Biogs  and  Pocock.    Mestayer  v.  Biggs* 

Since  the  Uni-  JnANSEL  had  obtained  a  rule  nisi,  for  setting  aside  the 
ce88*Ac^  an'^at-  ^"*  o(  capias  issued  in  the  above  causes  for  irregularity; 
torney  sued        |^j|^  ^\^q  fj^^^  ((i^  baii-bonds  given  by  the  defendant  Biggs 

with  an  unpn-  °  •'  ^^ 

viieged  person  to  the  coustable  of  Dover  Castle  should  be  delivered  up 
own  privilege,  ^  ^^  Cancelled ;  and  that  he  should  be  discharged  on  filing 
a^rts^eSr*  ^     common  bail ;  and  that  the  plaintiff  should  pay  the  costs 

occasioned  by  the  arrest. 

The  irregularity  was,  that  Biggs  was  an  attorney,  and 
had  been  arrested  on  the  joint  process  in  the  first  action, 
and  at  the  same  time  detained  upon  another  writ  in  the 
second  action.  The  question  had  been  argued  before 
Mr.  Justice  Parke  at  Chambers,  who  was  of  opinion  that 
the  attorney  was  privileged;  but  he  referred  it  to  the 
Court. 

FoUeti  now  shewed  cause. — Before  the  Uniformity  of 
Process  Act,  an  attorney  sued  with  a  person  not  privileged 
lost  his  own  privilege.  He  cited  Roberts  v.  Mason  (a), 
where  the  defendant  was  sued  with  his  wife,  and  was  held, 
on  that  account,  not  to  be  entitled  to  his  privilege ;  and 
Byles  V.  Wilton  (ft),  that  an  attorney  in  custody  for  debt 
loses  his  privilege.  He  also  referred  to  Dalton  v.  Barnes  (c), 
and  Elkins  v.  Elkins(d),  The  Uniformity  of  Process 
Act  made  no  alteration  in  this  respect. 

Manseli  in  support  of  the  rule,  cited  Ramsbotlom  v. 
Harcourt  (^),  where  it  was  held  that  an  attorney,  sued  by 
bill  jointly  with  another  having  privilege  of  Parliament, 
did  not  lose  his  privilege.  That  case  is  the  same  in  prin- 
ciple as  a  case  under  the  new  act ;  because,  where  you 


{a\  1  Taunt.  254.  (d)  4  B.  &  Aid.  88. 

{h)  4  M.  &  Sel.  685.  (e)  1  Tyrw.  274. 

(c)  I  M.  &  Sel.  230. 
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could  sue  both  by  the  same  process/  the  privilege  of  the  1^33. 

attorney  was  not  lost.     Before  the  actj  he  must  have  been         „^^^ 
sued  by  a  different  process,  but  now  the  same  process  can  v- 

issue  against  both.  1  he  act  expressly  says  that  one  may 
be  arrested  and  one  served,  so  that  there  could  be  no  dif- 
ficulty in  issuing  a  capias,  against  both.  Mr.  Justice 
Parke,  at  Chambers,  expressed  an  opinion  that  the  at- 
torney ought  only  to  have  been  served. 

The  judgment  of  the  Court  was  deferred,  that  Mr.  Jus- 
tice Parke  might  be  conferred  with;  and  on  a  subsequent 
day  Lord  Lyndhurst  delivered  the  opinion  of  the  Court, 
that  an  attorney,  when  sued  with  another,  is  not  now 
liable  to  be  arrested ;  because,  under  the  new  act,  there  is 
a  means  by  which  one  may  be  arrested  and  the  other 
served  upon  the  same  process ;  and  that  the  rule  should 
therefore  be  made  absolute. 

Rule  absolute. 


Fisher  v.  Beorez. 

Jl  his  was  a  rule  which  had  been  obtained  by  Peters^  The  prmiege  of 
dorff^  on  behalf  of  the  defendant,  calling  on  the  plaintiff  I^^Jt*!"  hich  i. 
and  the  sheriff  to  shew  cause  why  the  capias  ad  satis/a'  •*io'»«d  to  am- 

•^  *  "^         bassadon'  ser- 

aendum,  under  which  the  defendant  had  been  arrested,  vants js  the  prU 
should  not  be  set  aside,  and  the  money  deposited  by  the  sem»it"but  of  * 
defendant  in  the  hands  of  the  sheriff  returned,  on  the  tijeambaasador; 

'  and  if  the  latter 

ground  that   the  defendant  was  privileged  from  arrest,  does  not  inter- 
The   aflSdavit  stated   that   the  defendant  was  a  servant  wiii'not  grant 
of  the  Bavarian  ambassador— that  he  was  first  singer  in  fendlilt  who^iias 
the  Bavarian  chapel,  and  sung  solos — that  it  was  his  duty  ^^^  arrested, 

unless  he  shews 

to  attend  there  on  Sundays  and  Good  Fridays — that  he  a  dear  case  of 
had  for  the  last  fourteen  years  been  constantly  in  the  ser-  TomeTtic  wr*vant 
vice  of  his  Excellency— that  he  received  30/.  a-year  for  ?'  "°**®'  •  ***'" 
his  services — that  he  was  paid  by  quarterly  payments  by 
the  cashiers  to  his  Excellency — that  he  was  bound  to  attend 

u2 
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1833.         whenever  he  was  called  on  to  do  so^  and  that  he  believed 
no  other  person  was  competent  to  sing  the  solos. 


V. 

Beorbz. 


Folleit  shewed  cause  for  the  plaintiff. — Piatt  appeared 
for  the  sherifT. 

It  was  contended  for  the  plaintiff^  that  the  defendant 
had  not,  in  point  of  form,  brought  himself  within  the 
statute  of  Anne — that  he  did  not  say  he  was  a  domestic 
servant,  but  only  a  servant.  It  was  observed,  that,  since 
Queen  Anne  8  time,  many  applications  had  been  made 
to  the  Court,  none  of  which  had  been  successful,  and 
that  in  every  case  the  service  appeared  to  have  been 
colourable  to  avoid  the  payment  of  debts.  The  statute  (a) 
mentions  '^  domestic  servant^'*  and  it  is  declaratory  of  what 
the  common  law  was*  The  defendant  has  no  real  duties 
to  perform  except  singing,  and  that  is  in  the  way  of 
his  profession ;  for  it  is  sworn  he  is  a  singer  by  pro- 
fession, that  he  gives  lessons,  that  he  is  a  vender  of 
music,  and  makes  some  thousands  a-year  by  his  business ; 
and  be  admits^  in  his  own  affidavit,  that  he  was  arrest- 
ed as  he  was  going  to  the  Opera  House  to  superintend  his 
benefit  there.  The  ambassador  lives  a  mile  from  the 
chapel ;  and  money  is  taken  at  the  doors  of  the  chapel, 
which  forms  a  fund,  out  of  which  the  defendant  is  paid. 
He  cited  Lockwood  v.  Dr.  Coysgame  (i),  where  a  domestic 
physician  to  a  public  foreign  minister  was  denied  his  pri* 
vilege,  it  appearing  that  he  was  endeavouring  to  use 
it  as  a  screen  to  protect  him  from  his  creditors.  Novella 
V*  Toogood  (c)  is  also  in  point  against  the  defendant.  The 
application  also  comes  too  late ;  for  the  arrest  was  in  June^ 
and  the  money  has  since  been  paid  over  to  the  plaintiff. 
The  money  was  paid  by  the  defendant  immediately  on  the 
arrest,  without  any  protest ;  and,  upon  the  application  of 

(a)  7  Anne,  c.  12.  (6)  3  Burr.  1676. 

(c)  2  D.  &  R.  83J. 
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the  sheriflT's  officer  to  know  if  the  defendant  meant  to  apply         IB33. 
to  the  Court,  he  said  he  did  not;  and  then  the  officer  paid        fjsher 
over  the  money.     There  are  no  affidavits  from  the  ambas-  ^' 

,  B£GflEZ. 

sador^  for  he  has  been  applied  to^  and  refuses  to  interfere. 

F.  PoUocJc  and  Petersdorff^  in  support  of  the  rule. — 
With  respect  to  the  lateness  of  the  application,  the  money 
was  not  paid  over  till  the  4th  of  November^  and  the  ap- 
plication was  made  on  the  5th.  The  sheriff  had  notice  of 
the  defendant's  privilege  before  he  was  arrested,  and  the 
name  was  in  the  list  of  privileged  persons  in  the  sheriiF's 
office.  When  the  defendant  was  arrested  he  protested 
against  it;  and  on  the  27th  of  September  a  notice  was  given 
to  the  sheriff  that  the  Court  would  be  applied  to.  Where 
proceedings  are  void,  no  lapse  of  time  can  validate  them. 
The  defendant  is  clearly  privileged ;  the  affidavits  state 
distinctly  that  he  is  in  the  service  of  the  ambassador :  he 
has  been  attending  constantly,  for  fourteen  years,  except 
on  two  occasions,  when  he  was  ill;  and  the  ambassador^has 
no  other  chapel,  and  it  is  used  as  his  domestic  chapel. 
It  is  not  necessary  that  he  should  be  a  domestic  servant ; 
ambassadors  and  their  servants  were  privileged  at  common 
law  independently  of  the  statute.  The  name  has  been 
returned  to  the  sheriff's  office ;  which  it  could  not  have 
been,  unless  it  had  been  considered  that  he  was  entitled 
to  bis  privilege ;  and  he  swears  he  is  liable  to  be  constantly 
called  on. 

Lord  Lyndhurst,  C.  B.— The  service  appears  to  me 
to  be  merely  colourable.  It  is  sworn  that  the  defendant 
is  a  singer  and  composer,  and  makes  a  large  sum  annually 
by  business.  I  am  not  satisfied  that  the  chapel  is  the 
property  of  the  Bavarian  minister:  it  is  not  called  the  do- 
mestic chapel  of  the  ambassador;  and  the  money  collected 
at  the  door  goes  to  defray  the  expense. 
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1833.  Bayley,  B.— The  privilege  is  not  of  the  servant,  but 

of  the  ambassador.  This  motion  is  not  made  on  behalf  of 
the  ambassador,  ot  any  one  connected  with  him,  but  on 
the  behalf  of  the  defendant  only.  Though  he  says  he  is 
liable  to  be  called  on  at  any  time,  he  does  not  shew  that 
he  has  ever  been  called  on  by  the  .ambassador ;  neither 
does  he  shew  how  he  was  hired,  or  indeed  any  hiring,  by 
the  ambassador,  though  peculiarly  within  his  own  know- 
ledge.    I  think  the  rule  should  be  discharged. 

Bolland  and  Gurney,  Barons,  concurred. 

Rule  discharged  (a). 

(«)  Sec  Fisher  v.  Begrez,  ante,  Vol.  1,  p.  688. 


WiGLEY  V.  Edwards. 

The  DoUce  of  WW  IGHTMAN  obtained  a  rule  nui  for  setting  aside  the 
noritate^here  proceedings  taken  on  the  bail-bond,  with  costs,  for  irregu- 
Ined^""^''''*"   larity. 

Miller  shewed  cause. — The  notice  of  special  bail  being 
filed  did  not  specify  where  or  with  whom  it  was  filed.  The 
practice  of  this  Court  differs  from  that  of  the  King*s 
Bench  and  Common  Pleas  in  this  respect.  He  cited 
Dax^s  Practice  (a),  where  it  is  said,  that  notice  of  bail  being 
filed  must  be  given  to  the  plaintiff's  agent  in  town ;  and 
be  referred  to  Tidd's  Practical  Forms.  In  the  present 
case,  the  notice  merely  is  that  bail  was  this  day  put  in  be- 
fore Mr.  Baron  Faughan. 

Wightman. — Even  if  the  notice  were  incorrect,  they 

{a)  Page  89. 
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had  no  right  to  treat  it  as  a  nulhty,  and  take  proceedings         1833. 
on  the  bail-bond.     He  cited  Rex  v.  Sheriff  of  Middlesex^      ^^P'^ 
in  a  cause  of  Duncombe  v.   Crisp  (a),  and  Bell  t.  Fos-  <'• 

...  Cdwauds. 

ter  (0). 

Lord  Lyndhu&st,.  C.  B. — The  distinction  is  this: — In 
the  King^s  Bench  you  put  in  bail  at  the  Judge's  cham- 
bers, and  the  bail-piece  is  filed  there;  in  this  Court  it  is 
taken  away  and  filed  with  the  filacer.  The  notice  in  the 
King's  Bench  does  not  say  it  was  filed  with  any  particular 
Judge;  therefore  it  is  not  necessary,  in  this  Court,  to  say 
**  filed  with  the  filacer."  If  not  necessary  in  the  King's 
Bench,  it  cannot  be  so  here.  I  consider  it  to  be  wholly 
unnecessary :  it  is  so  stated  in  Mr.  Price^s  book.  It  was 
at  most  a  mere  informality,  and  the  parties  have  been  put 
to  expense  unnecessarily. 

Bayley,  B. — ^We  have  been  endeavouring  to  make  the 
practice  uniform.  In  the  King's  Bench  and  Common 
Pleas  it  is  admitted  the  proceeding  was  correct,  and  there 
is  no  authority  in  this  Court  to  shew  it  was  wrong.  There 
is  only  one  place  at  which  the  bail-piece  can  be  filed.  The 
affidavit  does  not  state  that  the  proceedings  on  the  bail* 
bond  were  taken,  because  it  was  believed  that  the  prac- 
tice was  as  is  now  contended  for.  It  is  quite  inconsistent 
with  principles  of  justice,  that  parties  should  look  with  an 
evil  eye  at  proceedings  and  notices,  in  order  to  find  some 
ground  of  objection,  where  they  understand  the  purport 
of  them.  The  rule  must  therefore  be  absolute,  with  costs. 

Rule  absolute,  with  costs. 

Lord  Lyndhtjrst,  C.  B. — In  future,  it  is  to  be  under- 
stood that  it  is  not  necessary  that  it  should  form  part  of 
the  notice  to  shew  where  the  bail-piece  is  filed  (e). 

(fl)  AnUy  p.  5.  {b)  Ante,  \o\,  1,  p.  271. 

(f )  See  Pelerstlorff's  Law  of  Bail,  293. 
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1833. 
^•^v — *  Perrott  r.  Deane. 

A  prisoner,  who  -«-  HE  defendant,  who  had  been  brought  up  before  under 
broughrup  un-  ^^  Lofds'  Act,  and  had  his  sixty  days  allowed,  was  now 
der  the  compui-  again  brought  up,  not  having  filed  his  schedule  within  the 

the  Lords'  Act,     time. 
and  has  had  his 
sixty  days  al  • 

'  revented"from        ^^^'  *'^^  ^'*^  prisoner.— Before  the  sixty  days  expired, 

uicing  the  be-  the  defendant  applied  to  the  Insolvent  Court,  and  made 

solvent  Act  dur-  the  usual  assignment  of  all  his  property.     That  is  his  ex- 

LnVXa^ng  ^"«®  ^^^  "^^  \^K^\xi%  filed  his  schedule  in  this  Court. 

his  effects  to  an 

mssignee;  and  T-»if  v  111  itii* 

that  is  a  good  rollett,  contra^  contended  that  the  Lords  Act  was  para- 

fliing'hi?Khe-  raount  to  the  Insolvent  Debtors'  Act.    There  is  a  case  in 

f!i*d""A*V^*a  ^^®  King's  Bench,  where  the  party  had  assigned  his  pro- 

ifhe  is  brought  perty  for  the  benefit  of  his  creditors,  and  yet  it  was  held 

Coui^wiii  giye  ^^  ^^  bound  to  have  filed  his  schedule. 

him  time  till  he 
has  been  dis- 
charged by  the        Bayley,  B. — That  is  a  very  different  case.    The  words 

of  the  Si  Geo.  2,  c.  28,  s.  17,  are,  **  If  any  prisoner  charged, 
or  who  shall  be  charged  in  execution,  in  any  prison  or 
gaol,  and  who  shall  be  required  as  aforesaid  to  be  brought 
up  to  any  such  court,  assizes,  or  great  sessions  as  afore- 
said, as  the  case  may  happen  to  be,  within  the  time  here- 
inbefore limited  or  appointed  for  the  doing  thereof,  or 
within  sixty  days  then  next  following,  without  offering 
and  making  appear  some  just  excuse  for  every  such  neglect 
or  refusal,  to  be  allowed  of  by  the  court,  judgeor  judges  of 
assize,  justice  or  justices  of  great  sessions  as  aforesaid,  or 
who  shall  refuse  to  assign  or  convey  his  or  her  estate  and 
effects  according  to  the  order  of  any  such  court,  judge  or 
judges,  justice  or  justices  as  aforesaid,  he  or  she  so  of- 
fending in  any  of  the  said  cases,  and  who  shall  be  con- 
victed of  any  such  offence,  upon  any  indictment  found 
against  him  or  her,  shall  thereupon  have  judgment  of 
transportation  against  him  or  her,  and  shall  be  transport- 
ed."   If  the  sixty  days  were  merely  given  by  way  of  in- 
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diligence,  he  ought  not,  by  his  own  act,  to  prevent  his  doing         1833. 
what  the  act  of  Parliament  requires;  but  he  is  entitled  of      p£jj<j„ 
right  to  his  sixty  days;  and  as  he  is  to  be  brought  up  in  «• 

the  Insolvent  Court  on  the  15th  instant,  the  proper  course 
will  be  to  have  the  time  enlarged  till  the  20ch. 

Time  enlarged. 


Grover  r.  Heath,  Executor  of  Weedon. 

\jrROVERt  the  plaintiff,  and  Pollard  (now  deceased),  scTenipenoni 

bankers  at  Hertford,  were  the  plaintiffs  in  the  feigned  J*^«  *Swh\ 

issue  of  Grover  and  another  v.  Giles  (a).    Several  persons  pUintiff  the  ei- 

had  agreed  with  the  plaintiffs  to  share  the  expenses.  The  tion,  and  he, 

decision  of  the  House  of  Lords  was  given  in  July,  1832.  if;;;;^*^?'^^^^^^^ 

The  costs  amounted  to  466/.,  and  an  application  was  made  brought  an  ac- 
tion for  contri* 

in  February  of  the  present  year  to  the  defendant  for  his  bution  against 
share  of  the  costs.  In  April,  a  writ  of  summons  issued;  and  ^^n,,  ^ 
an  order  for  taxing  the  costs  of  Grover,  Smith  &  Grover,  ^®"f» ;°  *"• 

®  ^  »  »  »  application,  or- 

the  plaintiffs' attornies,  was  applied  for;  that  was  before  dered the  attor- 

the  time  for  pleading  was  out:  since  then,  on  June  18th,  taxed,  though 

after  term,  the  defendant  paid  the  full  amount  into  Court.  J,\,d*t1i^efen-^' 

Channel  noyf  applied  for  a  rule  for  taxing  the  plaintiffs'  dant  in  this  ao- 

tion  had  paid 

bills  of  costs:  the  affidavit  of  the  defendant  stated  his  be-  his  AiU  share  of 
Kef  that  the  charges  were  exorbitant,  and  that  a  great  part  courT"*^  "** 
would  be  taken  off. 

Bayley,  B. — The  business  was  concluded  more  than  a 
year  ago,  and  you  might  have  applied  in  February.  If 
you  can  shew  any  business  has  been  charged  for  which 
was  not  done,  or  any  fraud,  or  any  very  exorbitant  charges, 
yon  might  apply.  There  has  been  a  considerable  lapse 
of  time. 

(a)  See  the  case  io  the  Hoase  of  Lords,  2  M.  &  Scott,  197«  9  Bing. 
128,  S.  C. 
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18d3.  Channel. — Coats  have  been  taxed  even  after  verdict  (a). 

Oeovbr 

V.  The  Court  granted  a  rule  nisi. 


Ukath. 


R*  V.  Richards  shewed  cause. — This  action  is  by  the 
survivor  of  the  two  plaintiffs  in  Giles  v.  Graver^  against 
the  executor  of  Weedonf  for  his  share  of  the  expenses. 
The  plaintiff  has  paid  the  bills  of  Graver,  Smith  ^ 
Grover,  his  attorniesj  and  this  action  is  for  money  paid  to 
the  defendant's  use.  It  is  not  an  action  by  the  attomiesj 
but  by  the  bankers ;  and  the  Court  will  not,  as  against 
these  plaintiffs,  allow  the  bills  to  be  taxed.  An  attorney's 
bill  cannot  be  taxed  upon  money  paid  into  Court — Hooper 
V.  Till  (6)  ;  and  the  application  is  too  late. 

Channel* — The  defendant  has  paid  in  a  full  moiety. 
The  plaintiff,  though  one  of  the  bankers,  was  also  one  of 
the  attornies. 

Lord  Lyndhurst,  C.  B. — I  think  the  application  is 
reasonable. 


The  rest  of  the  Court  concurred. 


Rule  absolute. 


(a)  2  Chit.  Rep.  63;  and  see  3  D.  &  R.  33.  {h)  Dou£r.  199. 


The  King  r.  The  Sheriff  of  Middlesex,  in  a  Cause 

of  WOLLASTON  V.  WrIGHT. 

A  defendant  JlHESIGER  obtained  a  rule  nisi,  for  setting  aside  an 
wda  m"  un"  attachment  against  the  Sheriff,  obtained  under  these  cir- 
bail  invacadon,   cumstanccs  ;— The  defendant  having  been  arrested  on  the 

according  to  the 
2  WW.  A,  c.  39, 
8. 11|  though  he 
b  arrested  between  the  10th  oi  August  and  the  2ith  of  October, 
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13th  ot  August^  gave  a  bail-bond  on  the  19th ;  there  was  a        1833. 
rule  to  return  the  writ^  and  on  the  SSrd  there  was  a  return      ^^^  ^^^^ 
of  cepi  corpus.    On  the  2Ma,  notice  of  exception  was  v-  , 

given^  requiring  bail  to  justify  before  a  Judge ;  and  on  the     Middlesex. 
same  day  there  was  a  rule  to  bring  in  the  body.      On  the 
Ist  of  November  the  defendant  surrendered  in  discharge 
of  his  bail.    The  attachment  was  obtained  on  the  3rd 
of  November, 

Arehbold  shewed  cause. — The  question  is^  whether  we 
could  get  a  rule  for  bringing  in  the  body  between  the 
10th  ot  August  and  the  24th  of  October  ;  if  we  could^  our 
proceedings  are  correct.  Notice  of  exception  having  been 
given^  the  bail  ought  to  have  justified  in  due  time:  the 
time  for  justifying  expired  on  the  28th  of  August.  The 
S  WUL  4^  c.  39,  s.  1 1 ,  directs,  that  all  necessary  proceed- 
ings to  judgment  and  execution  may,  except  as  therein- 
after provided,  be  had  thereon  without  delay,  at  the  ex- 
piration of  eight  days  from  the  service  or  execution  thereof, 
on  whatever  day  the  last  of  such  eight  days  may  happen 
to  fall^  whether  in  term  or  vacation :  provided  that  no  de- 
claration  or  pleading  after  declaration  shall  be  filed  or 
delivered  between  the  said  10th  day  of  August  and  24th 
day  of  October.  Under  that  act  they  might  have  justified; 
and  if  they  might,  they  were  bound  to  do  so.  The  excep- 
tion contained  in  the  proviso  does  not  apply  to  the  justifi- 
cation of  bail :  it  only  applies  to  declarations  and  subse- 
quent proceedings.  In  the  schedule,  No.  4,  the  form  of 
the  capias  is  as  follows :  '*  And  we  hereby  require  the  said 
defendant  to  take  notice  that  within  eight  days  after  exe- 
cution hereof  on  him,  inclusive  of  the  day  of  such  execu- 
tbn,  he  shall  cause  special  bail  to  be   put  in  for  him 

in  our  Court  of to  the  said  action ;  and  that  in  default 

of  his  so  doing,  such  proceedings  may  be  had  and  taken 
as  are  mentioned  in  the  warning  hereunder  written,  or  in- 
dorsed hereon."    That  warning  is  in  these  terms : — **  If  a 
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defendant^  having  given  bail  on  the  arrest^  shall  omit  to 
The  KiMo  put  in  special  bail  as  required,  the  plaintiff  may  proceed 
The  Sheriff  of  against  the  sheriff,  or  on  the  bail-bond."  The  11  Geo.  ^ 
Middlesex.    &  1  /Ft//.  4,  c.  12,  enables  a  defendant  to  justify  bail  as 

well  in  term  as  in  vacation, 

Bayley,  B. — That  was  before  the  Uniformity  of  Pro- 
cess Act. 

Archbold. — Before  that  act  the  defendant  would  have 
been  obliged  to  perfect  his  bail,  and  the  new  act  makes  no 
alteration  in  the  law.  The  rule  of  Michaelmas  Term, 
1  Will.  4,  8.  15.  directs,  that  whenever  a  plaintiff  shall 
rule  the  sheriff,  on  a  return  of  cepi  corpus,  to  bring  in 
the  body,  the  defendant  shall  be  at  liberty  to  put  in  and 
perfect  bail  at  any  time  before  the  expiration  of  such  rule; 
and  by  the  rule  of  Hilary  Term,  1  IVill.  4,  s.  1,  bail  in 
vacation  may  justify  at  chambers;  and  by  the  late  rule  of 
Hilary  Term^S  Will.  4,  a  Judge's  order  may  be  had  (after 
a  return  of  cepi  corpus)  to  compel  the  sheriff  to  bring  in 
the  body  in  vacation,  by  putting  in  and  perfecting  special 
bail ;  and  if  the  sheriff  does  not  stay  such  order,  and  it  is 
made  a  rule  of  Court  in  the  term  next  following,  an  attach- 
ment may  afterwards  be  had  without  any  fresh  demand, 
whether  the  bail  shall  or  shall  not  have  been  perfected  in 
the  meantime.  Here  the  justification  after  the  rule  for 
bringing  in  the  body  was  too  late. 

Thesiger,  in  support  of  the  rule. — ^The  proviso  only 
allows  bail  to  be  put  in,  not  perfected.  Taking  the  whole 
section  together,  it  does  not  require  the  defendant  to  per- 
fect bail  till  the  24th  of  October. 

Lord  Lyndhurst,  C.  B. — The  prohibition  applies  only 
to  declarations  and  subsequent  proceedings :  in  the  pre- 
vious part  of  the  section,  it  is  expressly  said  that  all  pro- 
ceedings may  go  on. 
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BatleYj  B« — The  fair  meaning  is,  that  you  may  proceed         1833. 
at  all  times  to  final  judgment ;  with  this  proviso,  that  be-      ..    ^ 
tween  the  10th  of  August  and  the  S4th  of  October  you  ^f- 

11  «i  ,      I         .  1  .The  Shcrilf  of 

cannot  declare  or  nle  any  declaration  or  plea:  there  was    Middlesex. 
nothing  to  prevent  your  putting  in  and  perfecting  bail.   If 
you  could  shew,  that  in  consequence  of  a  Judge  not  attend- 
ing at  chambers  you  could  not  justify,  that  would  be  a 
good  reason. 

Thesiger. — There  was  another  point.  The  attachment 
was  obtained  after  notice  of  render  had  been  given.  Before 
the  late  act,  after  notice  of  render,  an  attachment  was  irre- 
gular. No  trial  could  have  been  lost,  because  the  decla- 
ration could  not  be  served  before  the  S4th  of  October, 

Bayley,  B. — There  was  previously  a  default  on  the 
part  of  the  sheriff.  We  might  relieve  you  on  payment  of 
costs  in  a  case  of  difficulty. 

Lord  Lyndhurst,  C.  B. — The  sheriff  may  have  had- 
some  difficulty  in  defining  the  new  law;  and  the  rule,  there- 
fore, may  be  absolute  on  payments  of  costs. 

Rule  absolute  on  payment  of  costs. 


Searle  0.  Bradsuaw. 

i^OMYN  shewed  cause  against  a  rule  which  had  been  An  adminbtn- 
obtained  by  Jrckbold,  for  setting  aside  the  interlocutory  dVr  ternu ""**' 
judgment  signed  in  this  action,  with  costs.   The  judgment  P^e**  isiuaWy, 
was  signed  as  for  want  of  a  plea;   a  Judge's  order  having  adaUmstramt 
been  obtained,  by  which  the  defendant  was  bound  to  plead  bankruptcy;  the 

plaintiff  signed 
jiidffnient.  treat* 
ing  the  pleas  as  a  nullity,  being  inconsistent  wiUi  each  other,  and  one  of  them  at  least  being  fidse  • 
and  the  Court  refused  to  set  aside  the  Judgment  ' 
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183a        issuably.   The  action  was  brought  by  the  plaintiff,  as  exe- 
g  ^^  cutor,  against  the  defendant,  as  administrator,  on  a  simple 

V'  contract  debt  for  work  and  labour,  &c.    The  defendant 

pleaded,^r«^,  plend  administravit — secondly,  a  plea  of  bank- 
ruptcy of  the  defendant,  administrator — in  bar.  There 
were  three  sets  of  counts  in  thei  declaration,  and  in  the 
first  set  the  defendant  was  not  charged  personally.  The 
second  plea,  he  contended,  was  bad,  and  was  clearly  no  bar 
to  the  action,  and  on  which  issue  could  not  be  taken  to  the 
country.  Even  if  the  defendant  succeeded  upon  it,  judg- 
ment plight  be  entered  for  the  plaintiff  non  obstante  vere- 
dicto. It  is  a  tricking  plea;  and  being  ba^l,  i(  renders  both 
pleas  null.  Wafer/all  v.  Slow  (a)*  The  pleas  are  incon- 
sistent with  each  other. 

Archbold,  in  support  of  the  rule. — We  did  not  under- 
take to  plead  consistent  pleas.  The  new  rules  authorize 
two  pleas  which  are  inconsistent,  as  non  assumpsit  to  the 
whole  declaration,  and  render  to  part.  If  only  inconsist- 
ent, the  plaintiff  might  have  applied  to  discharge  the  rule 
for  pleading  double.  A  plea  of  bankruptcy  is  an  issuable 
plea  within  the  meaning  of  the  Judge's  order. 

Bayley,  B. — It  is  certainly  an  issuable  plea;  but  can 
this  plea  be  fairly  pleaded  by  an  administrator  ?  We  are 
inquiring  into  the  truth  of  the  pleas.  How  can  the  de- 
fendant's bankruptcy  affect  the  plaintiff's  right?  What 
control  has  the  Bankrupt  Court  over  the  goods  of  the  in- 
testate ?  By  the  second  plea  you  asssume  that  the  assets 
are  mixed  up  with  .your  own  money;  and  in  the  former 
plea  you  say  you  have  fully  administered.  The  regular 
mode  of  charging  an  administrator  de  bonis  propriis  is  to 
get  a  judgment,  and  then  suggest  a  devastavit.  You  have 
pleaded  improperly  a  false  plea  and  a  bad  plea. 

(a)  3  T.  R.  305. 
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GuRNBY,  B,— Your  second  plea  cannot  be  good  unless  18S3. 
yon  have  had  assets^  and  have  committed  a  devastavit;  searlb 
because,  if  you  had  done  your  duty  by  taking  care  of  the  «• 

assets,  the  creditor  would  have  had  a  right  to  follow  them. 
The  first  plea  is  inconsistent  with  the  second. 

Archbold. — They  might  have  found  for  the  defendant. 
It  has  been  decided  that  a  demand  against  an  executor 
may  be  proved,  if  he  says  he  has  assets.  Ex  parte  M^fFil- 
tianu  (a).  So,  a  debt  may  be  proved  against  a  trustee. 
Ex  parte  Fairchild  (6);  Ex  parte  Watson  (c).  Where 
goods  are  in  the  hands  of  a  bankrupt  administrator, 
the  creditor  has  a  remedy  by  applying  to  the  Bank- 
rupt Court  by  petition,  and  the  Court  divides  the  pro- 
perty without  further  trouble.  We  wish  to  avoid  a  scire 
fieri  inquiry.  The  pleas  were  pleaded  bond  fide;  and 
there  is  an  affidavit  of  merits. 

Batley,  B. — ^We  have  never  known  such  a  plea  of 
bankruptcy.  The  commission  was  in  September ,  1830. 
The  intestate  died  in  February^  1830.  The  only  ground 
of  the  second  plea  is,  that  a  devastavit  was  committed ; 
but  the  devastavit  should  have  been  before  the  bank- 
ruptcy, though  the  administration  need  not.  I  go  on  the 
inconsistency  of  the  pleas ;  one  of  them  is  a  novel  plea. 
Bankruptcy  cannot  be  a  defence  unless  there  has  been  a 
devastavit  J  and  not  then  until  the  devastavit  has  been  sug- 
gested ;  but  then  the  plaintiff  has  a  right  to  go  against  the 
assets  if  he  can  find  them.  The  plea  seems  to  me  to  be 
premature :  but  it  clearly  cannot  be  good  if  the  first  plea 
is  true ;  and  there  has  therefore  been  a  breach  of  the 
order  of  the  Judge.  If  you  could  satisfy  us  that  there 
really  are  no  assets,  we  should  be  inclined  to  let  you  stand 
on  the  plea  of  plene  administravit. 

BoLLAND  and  Gurnby,  Bs.,  concurred. 

Rule  discharged. 

(a)  1  Scho.  &  Lef.  173.  (b)  1  Gl.  &  Jam.  221. 

(c)  2  Vcs.  &  B.  414. 
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Where  an  ap- 
plication is 
made  to  the 
Court  by  the 
f  beriff  under 
the  Interplead- 
er Act,  the 
Court  cannot 
try  the  right  of 
the  different 
claimants  upon 
affidavit,  but 
must  direct  an 
issue. 

The  circum- 
stance of  the 
goods  seized  be- 
ing in  the  pos* 
session  of  a 
stranger  and 
not  of  the  de- 
fendant, againkt 
whom  the  exe- 
cution issued, 
does  not  pre- 
vent the  sheriff 
applying  under 
the  act. 


Allen  «•  Gibbon. 

X  HIS  was  an  application  under  the  Interpleader  Act  on 
behalf  of  the  sheriff  of  Carmarthen^ 

Hutchinson  shewed  cause. — I  appear  for  the  claimants, 
who  are  trustees  under  a  deed  executed  by  two  persons 
on  behalf  of  themselves  and  other  creditors*  Under  that 
deed  the  trustees  took  possession  of  the  goods,  and  the 
sheriff  seized  them  in  our  possession.  This  is  not  a  case 
within  the  act :  the  sheriff  has  not  levied  on  goods  which 
are  in  the  possession  or  custody  of  the  defendant*  He 
cited  Wilton  v.  Chambers. 

Whitmore,  for  the  execution  creditor. — The  writ  was 
delivered  to  the  sheriff  on  the  SSth,  and  the  deed  was  not 
executed  till  the  31st.  The  goods  are  bound  from  the 
teste  of  the  writ.  Payne  v.  Drew  (a):  which  is  recognised  in 
Thurston  v.  Mills  (6).  The  dates  are  admitted.  The  ques- 
tion therefore  is  merely  one  of  law,  which  the  Court  can 
decide. 


Carrington,  for  the  sheriff. 

Bayley,  B. — The  Court  cannot  refuse  to  interfere  on 
behalf  of  the  sheriff^  and  must  direct  an  issue,  unless  the 
trustees  will  indemnify  him.     We  cannot  try  the  right. 

Gurney,  B. — ^The  act  says  nothing  about  the  party 
being  in  possession  of  the  goods.  Tho  trustees  have  made 
a  claim,  and  the  right  must  be  tried  in  an  issue.  IVUion 
v.  Chambers  occurred  before  the  Interpleader  Act. 

Rule  absolutei  unless  the  trustees  indemnify. 


(a)  4  East,  522. 


(b)  16  East,  254. 
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1B33. 
Blackburn  v.  Peat.  "^    v   ^ 

X  HIS  was  an  action  of  assumpsit  for  goods  sold.  The  An  attorney  re- 
declaration was  delivered  on  the  2kh  of  October,  with  a  IJ^ronhe'ler. 
demand  of  plea,  and  judgment  was  signed  on  the  29th  for   ^^''^'^^  ^^l"^ 

*  rf      -o  o  mustcnterin 

want  of  a  plea.     Hoggins  having  obtained  a  rule  nisi  to   ^he  proper  book 

^  .^       .-  .  t     t  t  1.1        either  his  place 

set  It  aside^  on  the  ground  that  there  was  a  plea  in  the   of  abode,  or 
office  at  the  time ^^^  ^^^^'  P™' 

noticesi  &c.nnay 

Heaton  shewed  cause,  and  objected,  in  the  first  place,   hhiT'^f  h^re- 
that  the  motion  was  out  of  time,  not  having  been  made  till   ^^^  beyond 

one  mile,  and 

nine  days  after  the  judgment  was  signed;  and  he  referred    within  ten,  he 
to  r.33,  H.  2  WillA,  that  such  an  application  must  be   ^rop?r"pSc^*^^^ 
made  within  a  reasonable  time.  «^*<*«»  <^  *'<*^*' 

and  entering  his 
place  of  abode 

Bayley,  B. — It  lies  upon  the  defendant  to  shew  that   i»,  in  »uch  case, 

,       .  not  a  sufficient 

he  came  m  time.  compliance  with 

the  rule  of  M, 

There  being  some  doubt  when  the  fact  of  the  judgment   Exch, 
being  signed  came  to  the  defendant's  knowledge,  it  was   tends *to"aU*pro" 
allowed   to  be  referred  to  the  Master  to  see  when  the  <;Wding8, 

,  ^  though  only 

defendant  first  knew  of  it ;  and  the  Master  having  reported  "  notices,  sum- 
that  it  was  not  known  to  him  till  the  5th,  the  Court  held  ^Truies"'  ar«' 
that  the  defendant  was  in  time.  mentioned  in  it. 

The  rule,  that 

It  appeared  from  the  affidavits,  that  the  plaintiff's  at-  applications  to 

torney  resided  at  a  distance  of  seven  miles  from  town,  and  ceedings  must 

that  his  name  and  place  of  abode  were  entered  in  'the  a*rJ!^naWc*''"' 

Master's  book;  but  there  was  no  other  entry  in  the  book  time, is  constru- 

of  any  place  in  London,   Westminster y  or  the  borough  of  encetothe 

Southwark,  or  within  one  mile  of  the  office,  where  he  might  I'^iic^nt  first* 

be  served  witli  notices,  &c.  as  directed  by  the  rule  of  this  had* knowledge 

•'of  the  irregula- 

Court  (a).    The  defendant's  attorney,  on  the  28th,  sent  a  rlty. 

(a)  R.8,  M.  I  WiU.  4 f  Exch,,  poses  after  mentioned;  and  that 

wUch  directs  **  that  the  clerk  of  the  same  shall  be  publicly  kept  at 

the  pleas  or  his  deputy  shall  forth-  the  office  of  the  clerk  of  the  pleas, 

with  cause  to  be  prepared  a  pro-  to  be  there  inspected  by  any  such 

per  alphabetical  book  for  the  pur-  attorney  as  aforesaid,  or  his  clerk, 

VOL.  11.  X  D.  P.  c. 
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plea  of  the  general  issue  to  the  plaintiff *8  at  his  residence 
by  the  two-penny  post,  but  which  it  appeared  did  not  reach 
him  till  the  next  morning  after  the  clerk  had  started  to 
sign  judgment;  and  the  same  day  (the  28th)  the  plea  was 
stuck  up  in  the  office,  and  another  was  entered  in  the  plea 
book*  The  question  turned  upon  the  construction  of  the 
above  rule. 


Heaton  contended,  that,  the  rule  being  in  the  alter- 
native, the  plaintiff's  attorney  had  sufficiently  complied 
with  its  directions,  by  giving  bis  own  place  of  abode,  which 
was  within  ten  miles,  though  it  was  not  within  one  mile  of 
the  office;  and  that,  according  to  the  plain  and  obvious 
construction  of  the  rule,  an  attorney  who  lived  within  ten 
miles  had  the  option  of  giving  his  own  place  of  abode,  or 
some  other  proper  place  within  one  mile ;  that  the  reason 
of  the  rule  was,  that  attornies  who  had  no  regular  place  of 
residence  should  have  some  known  place  where  notices 


without  fee  or  reward;  and  that 
every  attorney  admitted  in  this 
Court,  and  residing  in  London^  or 
within  ten  miles  of  the  same, 
shall  forthwith  enter  in  such  book, 
in  alphabetical  order,  his  name 
and  place  of  abode  (or  tome  other 
proper  place)  in  London,  Westmin- 
tier,  or  the  borough  of  Southwark, 
or  within  one  mile  of  the  said  of" 
fice,  where  he  may  be  served  mth 
notices  f  $ttmmon$ett  orders,  and  rules 
in  causes  depending  in  this  Court; 
and  every  attorney  hereafter  to  be 
admitted,  and  practising  and  re- 
siding as  aforesud,  shall,  upon  his 
admission,  make  the  Uke  entry; 
and  as  otten  as  any  such  attorney 
shall  change  his  place  of  abode, 
or  the  place  where  he  may  be 
served  with  notices,  summonses. 


orders,  and  rules,  he  shall  make 
the  like  entry  thereof  in  the  said 
book.  And  that  all  notices,  sum- 
monses, orders,  and  rules,  which 
do  not  require  personal  service, 
shall  be  deemed  sufficiently  served 
on  such  attorney,  if  a  copy  there- 
of be  left  at  the  place  lastly  en- 
tered in  such  book,  with  any  per- 
son resident  at  or  belonging  to 
such  place;  and  if  any  such  at- 
torney shall  neglect  to  make  such 
entry,  then  the  fixing  up  of  any 
notice,  or  the  copy  of  any  sum- 
mons, order,  or  rule  for  such  at- 
torney, in  the  sud  office  of  pleas, 
shall  be  deemed  as  effectual  and 
sufficient  as  if  the  same  had  been 
served  at  such  place  of  residence 
as  aforesaid.** 
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might  be  served;  end  that  it  would  be  a  great  hardship  on  1833. 
attomiesy  who  reside  within  a  few  miles  of  town,  to  have 
two  placee  of  business,  or  else  to  employ  an  agent.  And 
he  cited  the  rule  as  explained  by  Mr.  Justice  Asion^  in 
X^*#  Reports  (aX  But^  supposing  that  the  rule  was  sus- 
eeptiUe  of  a  different  construction^  and  that  it  was  obli- 
gatory upon  all  attomies  living  within  ten  miles  to  have 
some  other  proper  place  within  a  mile^  he  contended  that 
the  role  did  not  apply  to  the  present  case,  for  it  only  men- 
tions ''  notices,  summonses,  orders,  and  rules,^  and  does 
not  mention  pleadings. 

Lord  LtkphvAst,  C«  B. — The  rule  embraces  pleas  as 
well  as  notices :  the  rule  means,  that  every  attorney  within 
ten  miles  must  either  give  his  place  of  abode  or  some 
other  proper  place,  within  one  mile. 

Baylby,  B. — ^There.can  be  no  doubt  what  was  meant; 
the  object  was,  that  a  person  having  to  deliver  a  notice 
should  not  have  to  go  several  miles  out  of  town  in  order  to 
serve  it;  but  that  there  should  be  some  place  within  a 
mile  of  the  office  pointed  out  by  the  attorney,  where  ser- 
vice might  be  made*  By  the  introduction  of  the  words 
*'  some  other  proper  place,"  the  attorney  has  an  option, 
which  he  otherwise  would  not  have  had,  and  he  may  either 
have  notices  left  at  bis  place  of  abode,  or  some  other  pro- 
per place  to  be  named  by  him*  By  putting  a  stop  after 
'*  place  "  the  meaning  is  made  clearer;  and  the  subsequent 
words  ''  in  London^  &c.**  apply  as  well  to  the  attorney's 
place  of  abode,  as  to  the  ''  other  proper  place ;"  and  the 
Master  telk  us,  it  is  the  custom  for  all  attornies  so  situ- 
ated to  have  some  place  within  one  mile  of  tbe  office, 
where  notices  may  be  left*     It  is  not  suggested  by  the  at- 

(a)  Page  357. 
x2 
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Blackburn 

V, 

Peat. 


torney  that  he  was  misled.     The  rule  must  be  absolute, 
with  costs. 

Rule  absolute,  with  costs  (a). 


(a)  It  18  a  little  singular  that 
this  rule  is  usually  printed  with- 
out a  stop  after  "  place,"  as  if 
the  limitation  of  one  mile  was  not 
intended  to  apply  to  the  attorney's 
place  of  abode,  if  he  chose  to  en- 
ter that  in  the  book;  and  Mr. 
Tidd  and  Mr.  Impei/  do  not  seem 
to  have  reg^arded  the  rule  as  obli- 
gatory upon  attomies  in  this  re- 
spect, for  they  say  '<  it  is  usual,* 
and  "  it  is  expected,"  that  practi- 
tioners living  remote  from  the  inns 
of  Court  should  add  to  their  name 
and  place  of  abode  the  name  and 


place  of  abode  of  some  other  per- 
son Hiring  near  the  inns  of  C3ourt» 
where  notices,  &c.  may  be  served. 
(See  Tidd,  9th  ed.  p.  72;  Impey, 
K.  B.  10th  ed.  p.  33).  The  con- 
struction now  put  upon  the  rule 
is  evidently  the  true  one,  and  the 
only  one  calculated  to  effect  the 
object  of  the  rule,  which  is  recited 
in  that  of  the  Court  of  Kin^i 
Bench,  which  is  in  the  same  terms 
as  the  present,  m.  to  prevent  the 
difficulty  and  delay  in  serving  at- 
tomies residing  in  the  neighbour- 
hood of  London  with  notices,  &c. 


Nicholson  r.  Lbman  and  Rows. 

hn  alias  capiat  Al  BAILABLE  writ  was  issued  against  both  the  defen- 
roore  than  four  dants,  Under  which  Rowe  was  arrested  on  the  1st  of  Au- 
«  "Jadon  of  the  S^^*  ^ud  he  put  in  bail.  The  other  defendant  could  not 
firtt  capias,  be  arrcstcd  before  the  four  months  which  the  writ  had  to 
the  validity  of  run  (and  which  expired  on  the  1 5th  of  November)  had 
lnd[hc"^DtT^ui  elapsed.  An  alias  writ  was  issued  on  the  18th  of  Decern- 
ances  between     j^y.^  fop  the  purpose  of  arresting  Leman ;  but  it  was  not 

the  first  wnt  i        i       *»  •  • 

and  the  subse-  tested  on  the  day  the  first  writ  expired ;  nor  had  any  con- 
as  fonneri"be'  tinuance  been  entered.  Mansel,  having  obtained  a  rule 
entered  at  any    ^j«^^-  ^^  g^^  asidc  the  capias  and  alias  capias,  and  cancel 

time,  unless  the  *  *  . 

writs  are  issued   the  bail-bond  entered  into  by  Rowe,  with  costs,  on   the 

with  a  view  to  i    ■  i  •  •  i»    i       /• 

avoid  the  sta-     ground  that  there  was  no  pro))er  continuation  of  the  first 

tute  of  Limita«  *. 

tions;  in  which    wril  — 

case  only  the 

directions  con-> 

lained  in  the  proviso  of  s,  10  of  2  Will,  A,  c.  39,  need  be  complied  with. 


Leman. 
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Channel  shewed  cause. — The  old  rule^  that  an  alias  1833. 

writ  must  be  tested  of  the  day   that  the  former  writ  ex- 

•^  ^  ^  Nicholson 

pired^  does  not  apply  to  writs  under  the  Uniformity  Act,         ^  -v. 
because  formerly  a  writ  might  be  tested  back ;  but  now  it 
cannot^  as  every  writ  must  be  tested  on  the  day  it  issues. 
Here  the  operation  of  the  first  writ  was  not  at  an  end  till 
it  had  run  four  months ;  it  could  not  be  necessary,  there- 
fore^  to  issue  an  cUias  during  that  time,  nor  could  it  be 
done :  the  alias  must  have  been  issued  afterwards ;  and 
the  act  specified  no  time  within  which  the  alias  writ  should 
issue.     The  10th  section  of  the  Uniformity  Act  (a)  enacts^ 
"  That  no  writ  issued  by  authority  of  that  act  shall  be  in 
force  for  more  that  four  calendar  months  from  the  day  of 
the  date  thereof^  including  the  day  of  such  date ;  but  every 
writ  of  summons  and  capias  may  be  continued  by  alias 
and  pluries,  as  the  case  may  require,  if  any  defendant 
therein  named  may  not  have  been  arrested  thereon  or 
served  therewith :  provided  always^  that  no  first  writ  shall 
be  available  to  prevent  the  operation  of  any  statute^  where- 
by  the  time  for  the  commencement  of  the  action  may  be 
limited,  unless  the  defendant  shall  be  arrested  thereon  or 
served  therewith,  or  proceedings  to  or  toward  outlawry 
shall  be  had  thereupon ;   or  unless  such  writ,  and  every 
writ  (if  any)  issued  in  continuation  of  a  preceding  writ, 
shall  be  returned  non  est  inventus,  and  entered  of  record 
within  one  calendar  month  next  after  the  expiration  there* 
of,  including  the  day  of  such  expiration;  and  unless  every 
writ  issued  in  continuation  of  a  preceding  writ,  shall  be 
issued  within  one  such  calendar  month  after  the  expiration 
of  the  preceding  writ,*'  &c.     The  statute  authorizes  a 
continuation  of  the  first  writ,  and  points  out  how  it  must 
be  done  to  avoid  the  Statute  of  Limitations ;  it  is  contend- 
ed, however,  that  the  latter  part  applies  to  other  cases  and 
to  all  writs :  but  the  first  part  only  of  the  section  applies  to 
this  case;  the  latter  part  does  not.  The  statute  having  given 

(a)  2WU1.4,c.39. 
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^  ^^^'^       a  calendar  month  in  one  case  is  an  argument  to  shew  that 
N1CU01.SON     in  other  cases  parties  were  not  restricted  to  the  same  time. 

Lbm AN.  Mansel,  in  support  of  the  rule. — By  the  old  rule,  a  se* 

cond  writ  ought  to  be  tested  of  the  return  of  the  former 
one.  By  the  10th  section  of  the  act,  no  writ  can  be  10 
force  for  more  than  four  calendar  months,  and  may  be  con- 
tinned  by  alias  and  pluries;.  and  it  goes  on  to  enact,"  that 
every  writ  (if  any)  issued  in  continuation  of  the  former 
writ,  shall  be  returned  non  est  inveniusg  and  entered  of  re- 
cord within  one  month  after  the  expiration  of  the  preceding 
writ."  Formerly,  there  was  a  continuance  on  record. 
There  ought  to  be  some  return  to  the  first  writ;  here 
there  is  none,  nor  any  continuance :  the  first  writ,  there- 
fore, is  no  longer  in  force,  for  there  is  no  connection  be- 
tween that  and  the  second,  which  was  issued  more  than  a 
month  after  the  first  writ  had  expired. 

Bayley,  B. — You  can  have  the  return  entered  at  any 
time.  The  question  is,  whether  you  may  not  enter  eoa- 
tinuances  now  ?  It  seems  to  me  that  the  entry  necessary 
to  connect  the  first  writ  with  the  alias  may  be  entered  M, 
any  time.  There  is  no  obligation  to  do  it.  That  the  ae* 
cond  writ  need  not  be  tested  of  the  kst  day  of  the  four 
months  is  clear,  because  the  party  has  till  the  last  mcwient, 
and  you  must  teste  the  writ  on  the  day  it  issues.  Befoce 
the  act,  you  might  teste  a  writ  back,  and  the  aiias  bore 
date  on  the  day  the  former  writ  expired;  but  now  you  can- 
not do  so«  There  must,  therefore,  be  an  interval.  Taking 
the  whole  section  together,  I  think  the  proviso  does  not 
apply  to  this  case. 

Vauohan,  B. — Under  the  general  words  of  the  clause 
the  proceeding  is  correct,  and  the  proviso  only  applies  to 
the  Statute  of  Limitations. 


GuRNBY,  B.,  concurred. 


Rule  discharged  (a). 


{a)  This  case  occurred  m  the      have  appeared  among  the  deci- 
ensuing  Hilary  Term,  and  should      sions  in  that  term. 
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183a 

Vaughan  r.  Trewent.  ^ y — ' 

JVhITCOMBE  had  obtained  a  rule  nisi  calling  on  the  where  a  motion 
defendant  to  shew  cause  why  he  should  not  produce  an  compel  a  de- 
agreement  to  enable  the  plaintiff  to  get  it  properly  stamped.  J^^*J^^  ^^  p~"_ 
Application  had  been  made  and  refused*  ment  to  have  it 

*  itamped,  the 

Court,  on  mak* 
,  ing  the  rule  ab- 

J.  Evans  shewed  cause* — The  defendant  has  no  objec-  solute,  refused 

tion  to  the  instrument  being  stamped,  but  he  objects  to  ^  than^die 

paying  the  costs  of  this  application.    The  instrumeot  is  jjj^^^^lj^'jjlrt. 

an  indenture  of  apprenticeship,  whereby  the  plaintiff's  tied  to  if  the  ap- 

son  was  apprenticed  to  the  defendant,  and  was  discharged  been  made  to  a 

by  him  for  misconduct.    The  application  was  to  deliver  ^^  *^  "**•'"- 
up  the  deed  to  the  plaintiff. 

Bayley,  B. — But  did  you  offer  to  get  it  stamped  ? 

Lord  Lyndhurst,  C.  B. — ^There  is  no  pretence  for  re- 
sisting this  motion ;  but  it  appears  to  us  that  this  is  an 
application  which  ought  to  have  been  made  at  chambers; 
and  the  rule>  therefore,  will  be  absolute,  with  such  costs 
only  as  the  plaintiff  would  have  been  entitled  to,  if  the 
application  had  been  made  to  a  Judge  at  chambers. 

Rule  absolute. 


M^  Alpine  r«  Coles. 

JL  HIS  was  an  action  against  the  defendant  for  the  breach  since  the  i  wm, 

of  an  agreement  in  not  procuring  for  the  plaintiff  a  situa-  discreuonary 

tion  abroad,  and  for  the  expenses  the  plaintiff  was  put  to  '^jj**/**®  V**"'* 

in  removing  himself  and  family,  and  returning.     The  jury  will  allow  the 

fi'/w\i     1  f¥i  •  <»   t         1   •     •/«•     expenses  of  fo- 

gave  oOU/.  damages,     x  wo  witnesses,  sons  of  the  piamtiff,  reign  witnesses 
had  been  brought  from  Barbadoes,  for  the  purpose  of  jhTp^^Ii^/S? 
proving  the  plaintiff's  .ijase.     They  were  sworn  to  be  es-  \^^>  »' on*y 

^^  *  '  *'  the  costs  of  a 

commission. 
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1833.        scntial.     The  Master,  in  taung  costs,  had  allowed  the  ex- 
m*Alpinb      penses  of  their  journey  here  and  back,  and  during  their 
V.  stay  here,  amounting  altogether  to  380/. 

GOLES. 

Richards  having  obtained  a  rule  nisi  for  revising  the 
Master's  report,  and  for  disallowing  the  expenses  of  the 
witnesses'  voyage  here  and  back — 

# 

Erie  shewed  cause,  and  referred  to  Tremain  ▼.  JXar* 
reti  (a),  where  it  was  held,  that  if  a  witness  is  band  fide 
sent  for  from  a  foreign  country,  for  the  sake  of  his  testi* 
mony  in  an  intended  action,  though  the  writ  is  not  sued 
out  till  after  his  arrival,  the  plaintiff  is  entitled  to  the  costs 
of  bringing  him  over,  his  expenses  here,  and  the  costs  of 
his  return. 

Lord  Lyndhurst,  C.  B. — Would  it  have  been  safe  to 
examine  these  witnesses  under  a  commission? 

Erie. — The  whole  case  rested  upon  those  two  witnesses. 
Prudence  might  require  that  they  should  be  brought  over. 
The  1  Will.  4,  c.  32,  gives  the  Court  power  to  examine 
witnesses  in  any  of  his  Majest)'*s  foreign  possessions;  but 
the  act  is  not  obligatory:  it  is  optional  with  the  party 
whether  he  shall  apply  to  the  Court  or  not.  The  party 
in  the  wrong  ought  to  indemnify  the  other  side. 

Richards y  in  support  of  the  rule.  —  The  expenses  of 
commissions  under  that  act  are  in  the  discretion  of  the 
Court.  The  affidavits  do  not  shew  for  what  purpose  the 
witnesses  were  brought  over.  Bringing  over  two  wit- 
nesses, and  keeping  them  here  from  November  to  May, 
could  not  be  necessary.    Both  could  not  be  wanted. 

Lord  Lyndhurst,  C.  B. — A  party  having  no  power  to 

(o)  6  Taunt.  88. 


Coles. 
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compel  the  attendance  of  witnesses  abroad^  to  prevent  in-         18^. 
justice^  the  13  Geo.  3,  c.  63,  gave  the  Court  power  to      m'Alpinb 
issue  a  commission  for  the  examination  of  witnesses  in  «>• 

India,  and  the  1  WilL  4,  c«  2S,  has  extended  that  power 
over  all  his  Majesty's  foreign  possessions.  The  Master 
has  exercised  no  discretion  in  this  case,  thinking  himself 
bound  by  the  cases.  It  appears  to  me  that  it  is  for  the 
discretion  of  the  Court  in  each  particular  case ;  but  we 
will  consult  with  the  Judges  of  the  other  Courts,  and  if 
we  are  of  opinion  that  it  will  depend  upon  the  facts  of 
each  particular  case,  we  will  refer  it  back  to  the  Master 
to  inquire. 

Vauguan,  B. — There  is  no  provision  in  the  act  alter- 
ing the  jurisdiction  or  discretion  of  the  Court.  In  a  late 
case  in  the  King's  Bench  the  Master  allowed  the  costs ; 
but  the  question  is  now  before  Mr.  Justice  Parke. 

Upon  a  subsequent  day,  Vaughan,  B.,  who  tried  the 
cause,  expressing  his  opinion  that  it  was  a  case  in  which 
the  witnesses  were  properly  brought  over,  the  Master's 
report  was  confirmed;  Lord  Lyndkurst  observing,  that 
they  had  conferred  with  the  Judges  of  the  other  Courts 
on  the  question  as  to  the  effect  of  the  late  act  with  respect 
to  witnesses  brought  from  abroad,  and  they  were  all  of 
opinion  that  that  act  had  made  no  difference ;  that  it  was 
still  a  matter  for  the  discretion  of  the  Master:  and  that  in 
this  instance  the  Court  were  of  opinion  that  the  Master 
bad  exercised  a  proper  discretion  in  allowing  the  expenses 
of  the  witnesses  from  abroad ;  and  that,  therefore,  there 
was  no  reason  for  disturbing  his  report. 

Rule  discharged. 


SOjt  CA8S8  ON  POINTS  OF  PRACTICE,  EXCH. 

U833. 
"^-v— ^  Dow  V.  Clark. 

An  infant  plain-  JtRJCE  obtained  E  rule  nisi  to  set  aside  a  capias  which 
meh^^u  bad  been  issued  against  the  plaintiff,  and  to  discharge  hint 
was  nonsuited,    q^^  ^f  custodv.  On  the  ^nround  that  he  was  an  infants    He 

and  then  sued  ,  .  .  . 

out  a  writ  of  sued  in  this  action  by  prochein  amift  and  was  nonsuited, 
fowed  the  re-  Aud  the  execudon  was  issued  against  him  for  the  coats* 
wi^out'takin^  And  the  objection  was,  tliat  a  writ  of  error  had  been  aiied 
any  steps  to-      out,  notice  o(  which  was  duly  senred  on  the  defendant  be- 

wards  the  pro-     -  •  •       •  j 

secution  of  iL     fore  the  captos  issued. 

The  defendant 
then  issued  ex- 
ecution against        Butt  shewed  cause. — The  capitis  was  reeularly  issued. 

him  for  the  costs  *^  o  ^      . 

ofthenonsuit:—  The  Writ  of  error  was  returnable  on  the  SSrd  of  April, 
fx^i^n^^  and  has  not  been  proceeded  in.  The  plaintiff  is  fiafole 
regular,  though   {^^  thesc  costs:  at  all  events  the  Couct  will  not  ii^terfeire 

the  wnt  of  er- 
ror was  not  non*  sununarily.     Gardiner  Vp  Halt  (a),  Finlay  f»F<mie{b). 

pressed;  and 
that  it  was  the 

piaintirs  duty        Price,  in  support  of  the  rule. — The  infant  is  not  liable 

to  iiave  prose- 
cuted it,  and      to  costs.     The  Court  will  not  compel  him  to  give  security 

©d  k  to  expire."  ^^^  costs  (c).  An  infant  taken  in  execution  ought  to  be  dis- 
^7'  ^^^^^'^  <^hA>*g^9  ^^  ^^  is  not  liable  to  pay  ^he  costs  of  a  nonsuit. 
tiff,  being  non-    Gruvs  V.  Grave  (</}.     [Bayley,  B. — There  the  plaintiff 

suited,  is  liable  j,  i-ii  «  t*  ^->t 

to  be  taken  in  8ued  by  guardi^,  here  he  ^ues  by  prochein  amy.  Gar^' 
thr^sSTofThe  ^^^^  ^'  ^^^^  **  exactly  analogous  to  (he  present.]  If  so, 
nonsuit?  it  ia  stiU  a  good  writ  of  error.     The  defendant  baa  not 

signed  a  isonpros.  IBayley^  B*— rA  fkOMpra^  is  not  nc^^ea- 
sary  to  justify  executipn.  The  defendant  may  take  ov^^ 
scire  facias  quare  executionem  noj^  without  that*]  That 
is,  after  the  record  has  been  certified,  or  a  rule  to  certify 
the  record  has  been  given,  and  the  traiucript  retMrned 
thereon.  Goodrigbt  v.  Hugoson  {js)*  Tl^e  defendant  has 
the  record,  and  he  should  leave  it  with  the  officers  of  the 
Court,  in  order  to  enable  us  to  make  the  transcript;  he  has 

(a)  2  Strange,  121?.  W  Cro.  EL  33. 

\h)  13  East,  6.  (e)  Cases  temp.  Haitimcke^  351. 

(c)  2  Chit.  Rep.  359. 
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not  done  so,  and  therefore  could  not  rule  us  to  transcribe;  1833. 

neither  could  we  proceed  upon  it  till  we  were  able  to  get  ' 

at  the  record.  «. 


Batlet,  B. — ^It  was  the  plaintiff's  duty  to  have  pur- 
sued the  writ  of  error,  which  was  returnable  on  the  23rd 
of  April;  by  that  day  he  ought  to  baye  transcribed  the 
record  and  assigned  his  error;  but  he  allowed  the  time  to 
pass,  and  the  writ  of  error  became  spent.  If  the  defen- 
dant would  not  bring  in  the  record,  the  plaintiff  might 
have  ruled  him  to  do  so;  and  a  Judge  at  chambers  would 
have  made  an  order  that  the  roll  should  be  brought  in ;  but 
it  was  not  necessary  for  the  defendant  to  rule  the  plaintiff 
to  transcribe.    The  rule,  therefore,  must  be  discharged. 

Upon  the  following  day  Mr.  Baron  Bayley  stated  that 
he  had  been  looking  into  the  cases,  and  it  appeared  to  him 
to  be  doubtful  whether  the  plaintiff  had  been  properly 
taken  in  execution  for  these  costs;  and  he  observed,  that, 
in  Fifday  v.  Pawte,  the  plaintiff  had  concealed  his  infancy: 
and  he  directed  that  point  to  be  again  argued.  But  in  the 
meantime  Mr.  Buii  informed  the  Court  that  the  matter 
had  been  arranged,  and  the  point  was  not  further  dis- 
cussed. 

Noicr^Tim  and  the  fwemoiu  iit^^  Term,  but  were  uoavoidably 
case   were  decided  in  last  Tri-      omitted  ia  their  proper  plaoe. 


Clark. 
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1834. 

^-v— ^  REGULiE  GENERALES. 

.  • 

XT  IS  ORDERED,  That,  from  and  after  the  first  day  of 
Easter  Term  next  inclusive,  the  following  Rules  shall  be 
in  force  in  the  Courts  of  King's  Bench,  Common  Pleas, 
and  Exchequer  of  Pleas,  and  Courts  of  Error  in  the  Ex- 
chequer Chamber. 

Demurrer  dell'        1>  No  demurrer,  nor  any  pleading  subsequent  to  the 
vcrcd,  not  filed,  declaration,  shall  in  any  case  be  filed  with  any  officer  of 

the  Court,  but  the  same  shall  always  be  delivered  between 

the  parties. 

Points  stated  be-       ^-  In  the  margin  of  every  demurrer,  before  it  is  signed 
signed!""'^'     by  counscl,  some  matter  of  law  intended  to  be  argued 

shall  be  stated,  and  if  any  demurrer  shall  be  delivered 
without  such  statement^  or  with  a  frivolous  statement,  it  may 
be  set  aside  as  irregular  by  the  Court  or  a  Judge,  and  leave 
may  be  given  to  sign  judgment  as  for  want  of  a  plea. 
Points notstated  Provided,  that  the  party  demurring  may,  at  the  time  of 
may     argue  .   ^j^^  argument,  insist  upon  any  further  matters  of  law,  of 

which  notice  shall  have  been  given  to  the  Court  in  the 
usual  way. 

No  rule  to  join        3.  No  rule  for  joinder  in  demurrer  shall  be  required, 
emurrer.       j^^^  ^j^^  party  demurring  may  demand  a  joinder  in   de- 
murrer, and  the  opposite  party  shall  be  bound  within  four 
days  after  such  demand  to  deliver  the  same;  otherwise 
judgment. 

Joinder  not  to        4.  To  a  joinder  in  demurrer  no  signature  of  a  Serjeant 
^   '  or  other  counsel  shall  be  necessary,  nor  any  fee  allowed  in 

respect  thereof. 
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5.  The  issue  or  demurrer  book  shall  on  all  occasions  be         1834. 
made  up  by  the  suitor,  his  attorney  or  agent,  as  the  case  .  ^     "TT' 
may  be,  and  not  as  heretofore  by  any  officer  of  the  Court,    murrer,  how 

made  up. 

6.  No  motion  or  rule  for  a  concilium  shall  be  required ;  Special  c  ise  and 
but  demurrers,  as  well  as  all  special  cases,  and  special  ver-  down"  uhout 
diets,  shall  be  set  down  for  argument,  at  the  request  of  concilium. 
either  party,  witji  the  clerk  of  the  rules  in  the  King's 

Bench  and  Exchequer,  and  a  secondary  in  the  Common 
Pleas,  upon  payment  of  a  fee  of  one  shilling ;  and  notice 
thereof  shall  be  given  forthwith  by  such  party  to  the  op- 
posite party. 

7.  Four  clear  days  before  the  day  appointed  for  argu-  Paper  books, 
ment,  the  plaintiff  shall  deliver  copies  of  the  demurrer 

book,  special  case,  or  special  verdict,  to  the  Lord  Chief 
Justice  of  the  King's  Bench  or  Common  Pleas,  or  Lord 
Chief  Baron,  as  the  case  may  be,  and  the  senior  Judge  of 
the  Court  in  which  the  action  is  brought;  and  the  defen- 
dant shall  deliver  copies  to  the  other  two  Judges  of  the  Court 
next  in  seniority ;  and  in  default  thereof  by  either  party, 
the  other  party  may  on  the  day  foliowifig  deliver  such  co- 
pies as  ought  to  have  been  so  delivered  by  the  party 
making  default:  and  the  party  making  default  shall  not  be 
heard  until  he  shall  have  paid  for  such  copies,  or  depo- 
sited with  the  clerk  of  the  rules  in  the  King's  Bench  and 
Exchequer,  or  the  secondary  in  the  Common  Pleas,  as  the 
case  may  be,  a  sufficient  sum  to  pay  for  such  copies. 

8.  Where  a  defendant  shall  plead  a  plea  of  judgment  in  plea  of  judg« 
recovered  in  another  Court,  he  shall  in  the  margin  of  such  "umber^f  roU  ' 
plea  state  the  date  of  such  judgment,  and,  if  such  judg-  *?**** '''  ""■'" 
ment  shall  be  in  a  Court  of  record,  the  number  of  the  roll 

on  which  such  proceedings  are  entered,  if  any;  and  in 
default  of  his  so  doing,  the  plaintiff  shall  be  at  liberty  to 
sign  judgment  as  for  want  of  a  plea ;  and  in  case  the  same 
be  falsely  stated  by  the  defendant,  the  plaintiff,  on  pro- 
ducing a  certificate  from  the  proper  officer  or  person  hav- 
ing  the  custody  of  the  records   or   proceedings  of  the 
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£rror.-.WH(of 
error  no  super- 
sedeas till  ser- 
vice with  points 
to  be  argued* 


Execution  if 
point  frivolous. 


No  rule  to  cer- 
tify and  tran- 
scribe. 


Diminution^  as- 
signment of  er- 
rors, sci.  fa. 
quare  execut 
non,  rule  for, 
uanecessary. 


Court  where  fcuch  judgment  is  alleged  to  have  been  reco- 
vered, that  there  is  no  such  record  or  entry  of  a  judgment 
as  therein  6tated|  shall  be  at  liberty  to  sign  judgment  as 
for  want  of  a  plea,  by  leave  of  the  Court  or  a  Judge. 

9.  No  writ  of  erroi'  shall  be  a  supersedeas  of  execution 
until  service  of  the  notice  of  the  allowance  thereof,  con* 
taining  a  statement  of  some  particular  ground  of  error  in- 
tended  to  be  argued. 

Provided,  that  if  the  error  stated  in  such  notice  shall 
appear  to  be  frivolous,  the  Court  or  a  Judge^  upon  sum- 
mons, may  order  execution  to  issue. 

10.  No  rule  to  certify  or  transcribe  the  record  shall  be 
necessary ;  but  the  plaintiff*  in  error  shall,  within  twen^ 
days  after  the  allowance  of  the  writ  of  error,  get  the 
transcript  prepared  and  examined  with  the  clerk  of  the 
errors  of  the  Court  in  which  the  judgment  is  given,  and 
pay  the  transcript  money  to  him;  in  default  whereof  the 
defendant  in  error,  his  executors  or  administrators,  shall 
be  at  liberty  to  sign  judgment  of  non  pros.  The  clerk  of 
the  errors  shall,  after  payment  of  the  transcript  money, 
deliver  the  writ  of  error  when  returnable,  with  the  tran- 
script annexed,  to  the  clerk  of  the  errors  of  the  Court  of 
Error. 

11.  No  rule  to  allege  diminution,  nor  rule  to  assign 
errors,  nor  scire  facias  quare  executionem  non,  shall  be 
necessary,  in  order  to  compel  an  assignment  of  errors;  but, 
within  eight  days  after  the  writ  of  error,  with  the  tnm-' 
script  annexed,  shall  have  been  delivered  to  the  derk  of 
the  errors  of  the  Court  of  Error,  or  to  the  signer  of  the 
writs  in  the  King's  Bench  in  cases  of  error  to  that  Courti 
or  withid  twenty  days  after  the  allowance  of  the  writ  of 
error  in  cases  of  error  coram  nobis,  or  coram  vobis,  the 
plaintiff^  in  error  shall  assign  errors;  and  on  failure  to 
sign  errors,  the  defendant  in  error,  his  executors  or 
istrators,  shall  be  entitled  to  sign  judgment  of  nonpros. 
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ISL  The  assignment  of  errors  and  subsequent  pleadings         1834. 
thereon  shall  be  delivered  to  the  attorney  of  the  opposite  „       .. 

•^  *^*^  Proceedings  in 

party,  and  not  filed  with  any  officer  of  the  Court.  error,  delivery 

13.  No  scire  facias  ad  aadiendum  errores  shall  beneces-  No  set  fa.  ad 
sary  (unless  in  case  of  a  change  of  parties),  but  the  plain-  nr^  wmer- 
tifi^in  error  may  demand  a  joinder  in  error,  or  plead  to  the 
assignment  of  errors;   and  the  defendant  in  error,    his  Joinder  in  error 
executors  or  administrators,  shall  be  bound  within  twenty  JJy^"  ^^^^^ 
days  after  such  demand  to  deliver  a  joinder  or  plea,  or  to 

demur,  otherwise  the  judgment  shall  be  reversed. 

Provided,  that  if  in  any  case  the  time  allowed  as  herein-  where  tvrenty 
before  mentioned  for  getting  the  transcript  prepared  and  lotu^Aagugt  ^^ 
esamined  for  assigning  errors,  or  for  delivering  a  joinder 
in  error,  or  plea,  or  demurrer,  shall  not  have  expired  be- 
fore the  tenth  day  of  August  in  any  year,  the  party  enti- 
tled to  such  time  shall  have  the  like  time  for  the  same 
purpose,  after  the  twenty-fourth  day  of  October,  without 
reckoning  any  of  the  days  before  the  tenth  of  August* 

Provided  also,  that  in  all  cases  such  time  may  be  ex-  Farther  time 
tended  by  a  Judge's  order. 

Provided  also,  that,  in  all  cases  of  writs  of  error  to  re-  Not  to  apply  to 

n  1  •  '       i*     •        M.      ^t       errors  in  fines. 

verse  fines  and  common  recovenes,  a  scire  tacias  to  the  ^^c. 
terre-tenants  shall  issue  as  heretofore. 

14.  When  issue  in  law  is  joined,  either  party  may  set  Setting  down 
down  the  case  for  argument  with  the  clerk  of  the  errors  of  ^ent**'  "^" 
the  Court  of  Error,  or  the  clerk  of  the  rules  in  the  King's 

Bench,  as  the  case  may  require,  and  forthwith  give  notice 
in  writing  thereof  to  the  other  party,  and  proceed  to  ar- 
gument in  like  manner  as  on  a  demurrer,  without  any  rule 
or  motion  for  a  concilium. 

15«  Four  dear  days  before  the  day  appointed  for  ar-  Error  books, 
gument,  the  plaintiff  in  error  shall  deliver  copies  of  the       ^^^ 
judgment  of  the  Court  below,  and  of  the  assignment  of 
errors,  and  of  the  pleadings  thereon,  to  the  Judges  of  the 
King's  Bench  on  writs  of  error  from  the  Common  Pleas 


SOS 
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Proceedings  in 
error  not  enter- 
ed before  argu- 
ment. 


Id34.  or  Exchequer,  and  to  the  Judges  of  the  Common  Pleas 
on  writs  of  error  from  the  King's  Bench;  and  the  defen- 
dant in  error  shall  deliver  copies  thereof  to  the  other 
Judges  of  the  Court  of  Exchequer  Chamber,  before  whom 
the  case  is  to  be  heard ;  and  in  default  by  either  party,  the 
other  party  may  deliver  such  books  as  ought  to  have  been 
delivered  by  the  party  making  default;  and  the  party  mak- 
ing default  shall  not  be  heard  until  he  shall  have  paid  for 
such  copies,  or  deposited  with  the  clerk  of  the  errors,  or 
the  clerk  of  the  rules  in  the  King's  Bench,  as  the  case  may 
be,  a  sufficient  sum  to  pay  for  such  copies. 

16.  No  entry  on  record  of  the  proceedings  in  error  shall 
be  necessary  before  setting  down  the  case  for  argument; 
but,  after  judgment  shall  have  bfeen  given  in  the  Court  of 
Error  in  the  Exchequer  Chamber,  either  party  shall  beat 
liberty  to  enter  the  proceedings  in  error  on  the  judgment 
roll  remaining  in  the  Court  below,  on  a  certificate  of  a 
clerk  of  the  errors  of  the  Exchequer  Chamber  of  the  judg- 
ment given,  for  which  a  fee  of  3s.  4x1,,  and  no  more,  shall 
be  charged. 

17.  Notice  of  taxing  costs  shall  not  be  necessary  in  any 
case  where  the  defendant  has  not  appeared  in  person,  or 
by  his  attorney  or  guardian,  notwithstanding  the  general 
rule  of  Trinity  Term,  1  Will.  4,  s.  12. 

18.  It  shall  not  be  necessary  to  repass  any  Nisi  Prius 
record  which  shall  have  been  once  passed,  and  upon  which 
the  fees  of  passing  shall  have  been  paid;  and  if  it  shall  be 
necessary  to  amend  the  day  of  the  teste  and  return  of  the 
distringas  or  habeas  corpora,  or  of  the  clause  of  Nisi  Prius, 
the  same  may  be  done  by  the  order  of  a  Judge,  obtained 
on  an  application  ex  parte. 

Writi  of  trial.  19.  Writs  of  trial  shall  be  sealed  only,  and  not  signed. 


Notice  of  taxa- 
tion. 


Repassing  re- 
coil. 


Proof  of  doca* 
ments. 


SO.  Either  party,  after  plea  pleaded  and  a  reasonable 
time  before  trial,  may  give  notice  to  the  other,  either,  in 
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town  or  country,  in  the  form  hereto  annexed,  marked  A.,  1894« 
or  to  the  like  effect,  of  his  intention  to  adduce  in  evidence 
certain  written  or  printed  documents ;  and  unless  the  ad- 
verse party  shall  consent  by  indorsement  on  such  notice, 
within  forty-eight  hours,  to  make  the  admission  specified, 
the  party  requiring  such  admission  may  call  on  the  party 
required,  by  summons,  to  shew  cause  before  a  Judge  why 
be  should  not  consent  to  such  admission;  or,  in  case  of 
refusal,  be  subject  to  pay  the  costs  of  proof.  And  unless 
die  party  required  shall  expressly  consent  to  make  such 
admission,  the  Judge  shaU,  if  he  think  the  application  rea- 
sonable, make  an  order,  that  the  costs  of  proving  any  do- 
cument specified  in  the  notice,  which  shall  be  proved  at 
the  trial  to  the  satisfaction  of  the  Judge  or  other  presiding 
officer,  certified  by  his  indorsement  thereon,  shall  be  paid 
by  tbe  party  so  required,  whatever  may  be  the  result  of 
the  cause. 

Provided,  that,  if  the  Judge  shall  think  the  application 
unreasonable,  he  shall  indorse  the  summons  accordingly. 

Provided  also,  that  the  Judge  may  give  such  time  for 
inquiry  or  examination  of  the  docupients  intended  to  be 
offered  in  evidence,  and  give  such  directions  for  inspection 
and  examination,  and  impose  such  terms  upon  the  party 
requiring  the  admission,  as  he  shall  think  fit. 

If  the  party  required  shall  consent  to  the  admission,  the 
Judge  shall  order  the  same  to  be  made. 

No  costs  of  proving  any  written  or  printed  document 
shall  be  allowed  to  any  party  who  shall  have  adduced  the 
same  in  evidence  on  any  trial,  unless  he  shall  have  given 
such  notice  as  aforesaid,  and  the  adverse  party  shall  have 
refiised  or  neglected  to  make  such  admission,.or  the  Judge 
shall  have  indorsed  upon  the  summons  that  he  does  not 
think  it  reasonable  to  require  it. 

A  Judge  may  make  such  order  as  he  may  think  fit  re- 
specting the  costs  of  the  application  and  the  costs  of  the 
production  and  inspection ;  and,  in  the  absence  of  a  special 
order,  the  same  shall  be  costs  in  the  cause. 

VOL.  II.  Y  D.  p.  c. 
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FORM  OF  NOTICE  REFERRED  TO. 

A. 


In  the  K.  B. 
C.  P. 

or  Exchequer 


>  A.B.y.C.D. 
•3 


Take  notice,  that  the  /P^^'^^'^    l  in  this 

Idefendant^ 


cause 


proposes   to  adduce  in  evidence  the  several  documents 
hereunder  specified,  and  that  the  same  may  be  inspected 


or  agent,    at 


by  the  J  '\  his  attorney^ 

I  plaintiff,     J 

on ,  between  the  hours  of ;  and  that 

rdefendant  1 

Inlaint'ff    J    ^'^'  ^^  required  to  admit  that  such  of 

the  said  documents  as  are  specified  to  be  originals  were 
respectively  written,  signed,  or  executed,  as  they  purport 
respectively  to  have  been ;  that  such  as  are  specified  as 
copies  are  true  copies ;  and  such  documents  as  are  stated 
to  have  been  served,  sent,  or  delivered,  were  so  served, 
sent,  or  delivered  respectively;  saving  all  just  exceptions 
to  the  admissibility  of  all  such  documents  as  evidence  in 
this  cause.     Dated,  &c. 

G.  H.,  Attorney  for  (plajn^ff-    1 

Idefendant.J 

To -E.  F.,  Attorney  or  Agent  for  /      .".^     \ 

Iplamtiff.    J 

\^Here  describe  the  documents^   the  manner  of  doing 
which  may  be  as  follows  i] — 


HILARY  TBRMi    4  WILL.  IV. 


311 


ORIGINALS. 


Dacripium  of  the  Doeuments. 


Dale. 


'I  Ut  January,   1828 


Deed  of  Covenant  between  A.  B.  and  C.  D.,  Ist  part; 
and  E.  F.  2nd  part 

Indenture  of  Lease  from  A.  B.  to  C.  D.  -        -        -     Ist  February,  1828 

Indenture  of  Release  between  A.  B.  and  C.  D.,  Ist  part,  &c  2nd  February,  1828 

Letter,  Defendant  to  Plaintiff 1st   March,     1828 

Policy  of  Iniuranee  on  Goods  by  ship  Isabella  on  Voyage 
.from  Oporto  to  London     ..... 

Memorandum  of  Agreement  between  C.  D.,  Captain  of] 
said  Ship,  and  E.  F.     -    - 

Bin  of  Exchange  for  £100  at  Three  Months,  drawn  by  A.  \ 
B.  onandacceptedby  CD.,  indorsed  by  E.F.  and  G.H./^"*    ^^^*        ^^^^ 


}- 3rd  December,  1827 
y  1st  January,   1828 


COPIES. 


DeMcr^tioH  o/Doeimtentt. 


Original  or  Duplicate 
•erved,  ient,  or  delivered, 
when,  how,  and  by  whom. 


Register  of  Baptism  of  A. 
B.  in  the  Parish 


ptism  of  A.\ 
rishofX.  -i 


1st  January,  1808. 


Letter,  Plaintiir  to  Defen- 
dant       .    .    .    .    . 


I    lstFebruary,1828. 


Notice  to  produce  Papers    -     1st  March,  1828. 

Record  of  a  Judgment  of  ^ 

the  Court  of  King's  (  Trinity  Term, 
Bench,  in  an  action,  T  10th  Geo.  IV. 
J.  S.  V.  J.N.     -    .    -J 


Letters   Patent    of   King\ 
Charles  II.  in  the  Rolls  ^  1st  January,  1680. 
Chapel    .... 


{Sent  by  General  Post,  2nd 
February,  1828. 
/Served  2nd  March,  1828, 
\      on   Defendant's  Attor- 
^     ney,  by  E.  F.  of 


1834. 
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Hilary  Term,  4  Will.  4. 
Recital  of  stat.        Whereas  it  is  provided  by  the  stat.  3  &  4  WilL  4,  c.  4&, 

S  &  4  W   4 

c.  42, 8.  i. '       8-  '>  ^^^^  the  Judges  of  the  superior  Courts  of  Common 

Law  at  Westminster,  or  any  eight  or  more  of  them,  of 
whom  the  Chiefs  of  each  of  the  said  Courts  should  be  three, 
should  and  might,  by  any  rule  or  order  to  be  from  time 
to  time  by  them  made,  in  term  or  vacation,  at  any  time 
within  five  years  from  the  time  when  the  said  act  should 
take  effect,  make  such  alterations  in  the  mode  of  pleading 
in  the  said  Courts,  and  in  the  mode  of  entering  and  tran- 
scribing pleadings,  judgments,  and  other  proceedings  in 
actions  at  law,  and  such  regulations  as  to  the  payment  of 
costs,  and  otherwise,  for  carrying  into  eflect  the  sud 
alterations,  as  to  them  might  seem  expedient;  which  rules, 
orders,  and  regulations  were  to  be  laid  before  both  Houses 
of  Parliament  as  therein  mentioned,  and  were  not  to  have 
effect  until  six  weeks  after  the  same  should  have  been  so 
laid  before  both  Houses  of  Parliament,  but  after  that  time 
should  be  binding  and  obligatory  on  the  said  Courts^  and^ 
all  other  Courts  of  common  law,  and  be  of  the  like  force 
and  effect  as  if  the  provisions  contained  therein  had  been 
expressly  enacted  by  Parliament; 

Provided,  that  no  such  rule  or  order  should  have  the 
effect  of  depriving  any  person  of  the  power  of  pleading 
the  general  issue,  and  of  giving  the  special  matter  in  evi- 
dence, in  any  case  wherein  he  then  was  or  thereafter 
should  be  entitled  so  to  do,  by  virtue  of  any  act  of  Par- 
liament then  or  thereafter  to  be  in  force  : — 

It  is  therefore  ordered.  That,  from  and  after  the  first 
day  of  Easter  Term  next  inclusive,  unless  Parliament  shall 
in  the  meantime  otherwise  enact,  the  following  Rules  and 
Regulations,  made  pursuant  to  the  said  statute,  shaU  be 
in  force. 
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1834. 
FIRST  OENER'AL  RULES  AND  REGULATIONS.  "^      '^"^ 

i.  Every  pleading,  as  well  as  the  declaration,  shall  be  AU  pleadings 
intitled  of  the  day  of  the  month  and  year  when  the  same  the  day  and 
was  pleaded,  and  shall  bear  no  other  time  or  date,  and  ^j^^gj^^^nd  in 
every  declaration  and  other  pleading  shall  also  be  entered  entered  of  re- 
on  the  record  made  up  for  trial  and  on  the  judgment-roll, 
under  the  date  of  the  day  of  the  month  and  year  when  the 
same  respectively  took  place,  and  without  reference  to 
any  other  time  or  date,  unless  otherwise  specially  ordered 
by  the  Court  or  a  Judge. 

S.   No  entry  of  continuances  by  way  of  imparlance.  No  condnu. 
curia  advisari  vult,  vicecomes  non  misit  breve,  or  other*  f"redV^     ^°' 
wise,  shall  be  made,  upon  any  record  or  roll  whatever^  or 
in  the  pleadings,  except  the  jurata  ponitur  in  respectu, 
which  is  to  be  retained. 

Provided,  that  such  regulation  shall  not  alter  or  affect  Not  to  affect 
any  existing  rules  of  practice  as  to  the  times  of  proceeding  proceeding.^ 
in  the  cause. 

Provided  also,  that  in  all  cases  in  which  a  plea  puis  piea,  puu  d«r- 
darrein  continuance  is  now  by  law  pleadable  in  Banc,  or  ^'"e.*^**"*^*^ 
at  Nisi  Prius,  the  same  defence  may  be  pleaded,  with  an 
allegation  that  the  matter  arose  after  the  last  pleading,  or 
the  issuing  of  the  jury  process,  as  the  case  may  be. 

Provided  also,  that  no  such  plea  shall  be  allowed,  unless  Affidavit  to  ve- 
accompanied  by  an  affidavit  that  the  matter  thereof  arose  "^^* 
within  eight  days  next  before  the  pleading  of  such  pleasy 
or  unless  the  Court  or  a  Judge  shall  otherwise  order. 

9.  All  judgments,  whether  interlocutory  or  final,  shall  Judgment  en- 
be  entered  of  record  of  the  day  of  the  month  and  year,  ^J^^J^d. 
wfaetber  in  term  or  vacation,  when  signed,  and  shall  not 
have  relation  to  any  other  day. 

Provided,  that  it  shall  be  competent  for  the  Court  or  a  Nune  pm  tune. 
Judge  to  order  a  judgment  to  be  entered  nunc  pro  \unt* 
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1834.  4.  No  entry  shall  be  made  on  record  of  any  warrants  of 

Wa^^iiil^.t.   attorney  to  sue  or  defend. 

torney  not  to  be 

5.  And  whereas,  by  the  mode  of  pleading  hereinafter 
prescribed,  the  several  disputed  facts  material  to  the  merits 
of  the  case  will,  before  the  trial,  be  brought  to  the  notice 
of  the  respective  parties  more  distinctly  than  heretofore ; 
and,  by  the  said  act  of  the  3rd  &  4th  Will.  4,  c  42,  s.  23, 
the  powers  of  amendment  at  the  trial,  in  cases  of  variance 
in  particulars  not  material  to  the  merits  of  the  case,  are 
greatly  enlarged: 

Several  counto        Several  counts  shall  not  be  allowed,  unless  a  distinct 

allowed!''^  *'*  subject-matter  of  complaint  is  intended  to  be  established 

in  respect  of  each ;  nor  sliall  several  pleas,  or  avowries, 
or  cognizances  be  allowed,  unless  a  distinct  ground  of  an- 
swer or  defence  is  intended  to  be  established  in  respect  of 
each. 

Examples  in  de-      Therefore,  counts  founded  on  one  and  the  same  princi- 
ra  loni.  ^^^  matter  of  complaint,  but  varied  in  statement,  descrip* 

tion,  or  circumstances  only,  are  not  to  be  allowed. 

Contract  with  Ex.  gr.  Counts  founded  upon  the  same  contract,  de- 
scribed in  one  as  a  contract  without  a  condition,  and  in 
another  as  a  contract  with  a  condition,  are  not  to  be  al- 
lowed; for  they  are  founded  on  the  same  subject-matter 
of  complaint,  and  are  only  variations  in  the  statement  of 
one  and  the  same  contract. 

Non-deiivery  of       So,  counts  for  not  giving,  or  delivering,  or  accepting  a 
an  paymen  .  j^.jj  ^^  exchange  in  payment,  according  to  the  contract  of 

sale,  for  goods  sold  and  delivered,  and  for  the  price  of  the 
same  goods  to  be  paid  in  money,  are  not  to  be  allowed. 
Not  accepting         So,  counts  for  uot  accepting  and  paying  for  goods  sold, 
an^^aying  or    ^^^  ^^^  ^j^^  price  of  the  samc  goods,  as  goods  bargained 

and  sold,  are  not  to  be  allowed. 
3ills  and  notes.       But  counts  upon  a  bill  of  exchange  or  promissory  note, 

and  for  the  consideration  of  the  bill  or  note  in  goods. 
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money,  or  otherwise,  are  to  be  considered  as  founded  on         1834. 
distinct  subject-matters  of  complaint ;  for  the  debt  and  the 
security  are  different  contracts ;  and  such  counts  are  to  be 
allowed. 

Two  counts  upon  the  same  policy  of  insurance  are  not  Policies. 
to  be  allowed. 

But,  a  count  upon  a  policy  of  insurance,  and  a  count  Premium. 
for  money  had  and  received,  to  recover  back  the  premium 
upon  a  contract  implied  by  law,  are  to  be  allowed. 

Two  counts  on  the  same  charter-party  are  not  to  be  Charter-ptrtief. 
allowed. 

But,  a  count  for  freight  upon  a  charter-party,  and  for  Freight. 
freight  pro  rata  itineris,  upon  a  contract  implied  by  law, 
are  to  be  allowed. 

Counts   upon   a  demise,  and  for  use  and   occupation  Demise,  and  uie 
of  the  same  land  for   the  same  time,  are  not  to  be  al-  *"  o«c«^P* 
lowed. 

In  actions  of  tort  for  misfeasance,  several  counts,  for  the  Misfeasance. 
same  injury,  varying  the  description  of  it,  are  not  to  be 
allowed. 

In   the   like  actions  for  nonfeasance,   several  counts.  Nonfeasance. 
founded  on  varied  statements  of  the  same  duty,  are  not  to 
be  allowed. 

Several  counts  in  trespass,  for  acts  committed  at  the  |  Trespass. 
same  time  and  place,  are  not  to  be  allowed.  \/ 

Where  several  debts  are  alleged  in  indebitatus  assump-  indebitatus  as- 
sit  to  be  due  in  respect  of  several  matters,  ex.  gr,,  for  •**™P"^ 
wages,  work,  and  labour  as  a  hired  servant,  work  and  la- 
bour generally,  goods  sold  ond  delivered,  goods  bargained 
and  sold,  money  lent,  money  paid,  money  had  and  receiv- 
ed, and  the  like,  the  statement  of  each  debt  is  to  be  con- 
sidered as  amounting  to  a  several  count  within  the  meain- 
ing  of  the  rule  which  forbids  the  use  of  several  counts, 
though  one  promise  to  pay  only  is  alleged  in  consideration 
of  all  the  debts. 
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Account  stated. 


SeTeral  breach- 
ei. 


Intlaacef  of 
pleas  and 
avowries,  &c* 


Payment 


Accord  and  sa- 
tisfibction— Re- 
least. 

Liability  of 
third  party. 


Agreement  to 
forbear  in  con- 
sideration of  li- 
ability of  third 
party. 


Lib.  ten., 
c«»ement,  right 
of  way,  right  of 
common,  com- 
«non  of  turbary, 
*nd  estoyers. 


ProYided,  that  a  count  for  money  du^  on  an  mcoubI 
stated  may  be  joined  with  any  other  count  for  a  money 
demand,  though  it  may  not  be  intended  to  establish  a  di*- 
tinct  subject-matter  of  complaint  in  respect  of  each  of 
such  counts. 

The  rule  which  forbids  the  use  of  several  counts  is  not 
to  be  considered  as  precluding  the  plaintiff  from  alleging 
more  breaches  than  one  of  the  same  contract  in  the  same 
count. 

Ex.  gr. — PleaSi  avowries,  and  cognizances,  founded  on 
one  and  the  same  principal  matter,  but  varied  in  state- 
ment, description,  or  circumstances  only,  (and  pleas  in  bar, 
in  replevin,  are  within  the  rule),  are  not  to  be  allowed* 

Pleas  of  solvit  ad  diem,  and  of  solvit  post  diem,  are  both 
pleas  of  payment,  varied  in  the  circumstance  of  time  only, 
and  are  not  to  be  allowed. 

But  pleas  of  payment,  and  of  accord  and  satisfaction, 
or  of  release,  are  distinct,  and  are  to  be  allowed. 

Pleas  of  an  agreement  to  accept  the  security  of  An  B*t 
in  discharge  of  the  plaintiff's  demand,  and  of  an  agreement 
to  accept  the  security  of  C.  2).  for  the  like  purpose,  are 
also  distinct,  and  to  be  allowed. 

But,  pleas  of  an  agreement  to  accept  the  security  of  a 
third  person,  in  discharge  of  the  plaintiff's  demand,  and 
of  the  same  agreement,  describing  it  to  be  an  agreeiii^t 
to  forbear  for  a  time,  in  consideration  of  ^he  same  security, 
are  not  distinct ;  for  they  are  only  variations  in  the  state* 
ment  of  one  and  the  same  agreement,  whether  more  or 
less  extensive,  in  consideration  of  the  same  security,  and 
not  to  be  allowed. 

In  trespass  quare  clausum  fregit,  pleas  of  soil  and  free* 
hold  of  the  defendant  in  the  locus  in  quo^  and  of  the  defen- 
dant's right  to  an  easement  there — pleas  of  right  of  way^ 
of  common  of  pasture,  of  common  of  turbary,  aod  of  oosd* 
mon  of  estovers,  are  distinct,  and  are  to  be  allowed. 
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But,  pleaa  of  right  of  common  at  all  times  of  the  yeari         189^* 
and  of  such  right  at  particuhir  times,  or  in  a  qualified  Right  of 
manner,  are  not  to  be  allowed.  "^^°- 

S0|  pleas  of  a  right  of  way  over  the  locus  in  quo,  vary-  Right  of  way. 
iog  the  termini  or  the  purposes,  are  not  to  be  allowed. 

Avowries  for  distress  for  rent,  and  for  distress  for  da-  Distress  for  fcnt, 
mage  feasant,  are  to  be  allowed.  Swant  *** 

But,  avowries  for  distress  for  rent,  varying  the  amount  Distress  for  rent. 

of  rent  reserved,  or  the  times  at  which  the  rent  is  payable, 
are  not  to  be  allowed. 

The  examples,  in  this  and  other  places  specified,  are  The  above  cases 
given  as  some  instances  only  of  the  application  of  the  '°*    «"ony- 
rules  to  which  they  relate;  but  the  principles  contained  in 
the  rules  are  not  to  be  considered  as  restricted  by  the 
examples  specified. 

6.  Where  more  than  one  count,  plea,  avowry,  or  cogni-*  violation  of 
sance  shall  have  been  used  in  apparent  violation  of  the  ukwld^nS^e 
preceding  rules,  the  opposite  party  shall  be  at  liberty  to  ^^' 
apply  to  a  Judge,  suggesting  that  two  or  more  of  the 
counts,  pleas,  avowries,  or  cognizances  are  founded  on  the 
same  subject-matter  of  complaint,  or  ground  of  answer  or 
defence,  for  an  order  that  all  the  counts,  pleas,  avowries, 
or  cognizances,  introduced  in  violation  of  the  rule,  be 
struck  out  at  the  cost  of  the  party  pleading;  whereupon 
the  Judge  shall  order  accordingly,  unless  he  shall  be  satis- 
fied, upon  cause  shewn,  that  some  distinct  subject-matter 
of  complaint  is  bon&  fide  intended  to  be  established  in  re- 
spect of  each  of  such  counts,  or  some  distinct  ground  of    ' 
answer  or  defenee  in  respect  of  each  of  such  pleas,  avow- 
ries, or  cognizances,  in  which  case  he  shall  indorse  upon 
the  summons,  or  state  in  his  order,  as  the  ease  may  be, 
that  he  is  so  satisfied ;  and  shall  also  specify  the  counts, 
pleas,  avowries,  or  cognizances  mentioned  in  such  applica- 
tion, which  shall  be  allowed. 
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Coets  of  counts 
and  pleas. 


Special  venue. 


Local  descrip- 
tion. 


7.  Upon  the  trial,  where  there  is  more  than  one  count, 
plea,  avowry,  or  cognizance  upon  the  record,  and  the 
party  pleading  fails  to  establish  a  distinct  subject-matter 
of  complaint  in  respect  of  each  count,  or  some  distinct 
ground  of  answer  or  defence  in  respect  of  each  plea, 
avowry,  or  cognizance,  a  verdict  and  judgment  shall  pass 
against  him  upon  each  count,  plea,  avowry,  or  cognizance, 
which  he  shall  have  so  failed  to  establish ;  and  he  shall  be 
liable  to  the  other  party  for  all  the  costs  occasioned  by  such 
count,  plea,  avowry,  or  cogniriance,  including  those  of  the 
evidence  as  well  as  those  of  the  pleadings:  and  further, 
in  all  cases  in  which  an  application  to  a  Judge  has  been 
made  under  the  preceding  rule,  and  any  count,  plea,  avow- 
ry, or  cognizance,  allowed  as  aforesaid,  upon  the  ground 
that  some  distinct  subject-matter  of  complaint  was  bond 
fide  intended  to  be  established  at  the  trial  in  respect  of 
each  count  so  allowed,  or  some  distinct  ground  of  answer 
or  defence  in  respect  of  each  plea,  avowry,  or  cognizance 
so  allowed,  if  the  Court  or  Judge  before  whom  the  trial 
is  had  shall  be  of  opinion  that  no  such  distinct  subject- 
matter  of  complaint  was  bon&  fide  intended  to  be  estab- 
lished in  respect  of  each  count  so  allowed,  or  no  such 
distinct  ground  of  answer  or  defence  in  respect  of  each 
plea,  avowry,  or  cognizance  so  allowed,  and  shall  so  certify 
before  final  judgment,  such  party  so  pleading  shall  not 
recover  any  costs  upon  the  issue  or  issues  upon  which  he 
succeeds,  arising  out  of  any  count,  plea,  avowry,  or  cog- 
nizance with  respect  to  which  the  Judge  shall  so  certify. 

8.  The  name  of  a  county  shall  in  all  cases  be  stated  in 
the  margin  of  a  declaration,  and  shall  be  taken  to  be  the 
venue  intended  by  the  plaintiff,  and  no  venue  shall  be 
stated  in  the  body  of  the  declaration,  or  in  any  subsequent 
pleading. 

Provided,  that,  in  cases  where  local  description  is  now 
required,  such  local  descnption  shall  be  given. 
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9.  In  a  plea  or  subsequent  pleading,  intended  to  be         1834. 
pleaded  in  bar  of  the  whole  action  firenerally,  it  shall  not  ^ 

*  o  J '  Commencement 

be  necessary  to  use  any  allegation  of  actionem  non,  or  to  and  conclusion 
the  like  effect^  or  any  prayer  of  judgment;  nor  shall  it  be 
necessary  in  any  replication,  or  subsequent  pleading  in- 
tended to  be  pleaded  in  maintenance  of  the  whole  action, 
to  use  any  allegation  of  ''  precludi  non/'  or  to  the  like  ef- 
fect, or  any  prayer  of  judgment;  and  all  pleas^  replications, 
and  subsequent  pleadings,  pleaded  without  such  formal 
parts  as  aforesaid,  shall  be  taken,  unless  otherwise  ex- 
pressed, as  pleaded  respectively  in  bar  of  the  whole  ac- 
tion, or  in  maintenance  of  the  whole  action ;  provided, 
that  nothing  herein  contained  shall  extend  to  cases  where 
an  estoppel  is  pleaded. 

10.  No  formal  defence  shall  be  required  in  a  plea,  and  Commencement 

of  plea. 

it  shall  commence  as  follows: — "  The  said  defendant,  by 


•,  his  attorney,  [or,  in  person,  &c.],  says  that 


11.  It  shall  not  be  necessary  to  state  in  a  second  or  Second  plea. 
other  plea  or  avowry,  that  it  is  pleaded  by  leave  of  the 

Court,  or  according  to  the  form  of  the  statute,  or  to  that 
effect. 

12.  No  protestation  shall   hereafter  be  made  in  any  Protestation. 
pleading ;  but  either  party  shall  be  entitled  to  the  same 
advantage  in  that  or  other  actions,  as  if  a  protestation  had 

been  made. 

13.  All  special  traverses,  or  traverses  with  an  induce-  Traversei. 
ment  of  a£Birmative  matter,  shall  conclude  to  the  country. 

Provided,  that  this  regulation  shall  not  preclude  the  Opposite  party 
opposite  party  from  pleading  over  to  the  inducement  when 
the  traverse  is  immaterial. 

14.  The  form  of  a  demurrer  shall  be  as  follows : — **  The  Form  of  de- 
said  defendant,  by ,  his  attorney,  [or,  in  person, 

&c.,  or  plaintiff],  says  that  the  declaration  [or  plea,  &c.] 
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Joinder  In  de- 
nunper* 


Entry  of  pro- 
ceedings on  re- 
cord. 


Charge  for 
iuue. 


Payment  of 
money  into 
Court 


is  not  sufficient  in  law/'  shewing  the  special  emusee  of  de- 
mmrrer,  if  any* 

The  form  of  a  joinder  in  demurrer  •hall  be  as  foUows:— 
'*  The  said  plaintiff  [or  defendant]  says  that  the  declanh 
tioQ  [or  plea,  &c.]  is  sufficient  in  law." 

15.  The  entry  of  proceedings  on  the  record  for  trial,  or 
on  the  judgment-roll,  (according  to  the  nature  of  the  case), 
shall  be  taken  to  be,  and  shall  be  in  fact,  the  first  entry 
of  the  proceedings  in  the  cause,  or  of  any  part  thereofi 
upon  record ;  and  no  fees  shall  be  payable  in  respect  of  any 
prior  entry  made,  or  supposed  to  be  made,  on  any  roll  or 
record  whatever. 

16.  No  fees  shall  be  charged  in  respect  of  more  than 
one  issue  by  any  of  the  officers  of  the  Court,  or  of  any 
Judge  at  the  Assizes,  or  of  any  other  officer,  in  any  action 
of  assumpsit,  or  in  any  action  of  debt  on  simple  contract, 
or  in  any  action  on  the  case. 

17.  When  money  is  paid  into  Court,  such  payment 
shall  be  pleaded  in  all  cases,  and,  as  near  as  may  be,  in 
the  following  form,  mutatis  mutandis: — 

The day  of . 


The  defendant,  by 


his  attorney,  [or. 


in  person,  &c.],  says  that  the  plaintiff  ought  not  further  to 
maintain  his  action,  because  the  defendant  now  brings  into 
Court  the  sum  of  £ ,  ready  to  be  paid  to  the  plain- 
tiff; and  the  defendant  further  says,  that  the  plaintiff  has 
not  sustained  damages  [or,  in  actions  of  debt,  that  be  is 
not  indebted  to  the  plaintiff]  to  a  greater  amount  thav  the 
said  sum,  &€»,  in  respect  of  the  cause  of  action  in  the  de- 
claration mentioned,  and  this  he  is  ready  to  verify;  where- 
fore he  prays  judgment  if  the  plaintiff  ought  further  to 
maintain  his  action.*^ 


No  order  to  pay       Ig.  No  rule  or  Judge*s  order  to  pay  money  into-  Court 
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shall  be  necessary,  except  under  the  3  &  4  Will.  4,  c.  4S,         18S4. 
8.  21 ;  but  the  money  shall  be  paid  to  the  proper  officer  of      ^"  7  ,  " 

•'  ^  r      r  moii«f  into 

each  Court,  who  shall  give  a  receipt  for  the  amount  in  the  Court  except  ia 
mai^gin  of  the  plea;  and  the  said  sum  shall  be  paid  out  to 
the  plaintiff  on  demand. 

]9»  The  plaintiff,  after  the  delivery  of  a  plea  of  pay-  Proceeding  by 
ment  of  money  into  Court,  shall  be  at  liberty  to  reply  to  payment  of^*^ 
the  same,  by  accepting  the  sum  so  paid  into  Court  in  full  ^^^^y  i^^^ 
satisfaction  and  discharge  of  the  cause  of  action  in  respect 
of  which  it  has  been  paid  in ;  and  he  shall  be  at  liberty  in 
that  case  to  tax  his  costs  of  suit,  and,  in  case  of  non-pay- 
ment thereof  within  forty-eight  hours,  to  sign  judgment 
for  his  costs  of  suit  so  taxed;  or  the  plaintiff  may  reply, 
"  that  he  has  sustained  damages  [or,  that  the  defendant 
is  indebted  to  him,  cu  the  case  may  be"]  to  a  greater 
amount  than  the  said  sum;"  and,  in  the  event  of  an  issue 
thereon  being  found  for  the  defendant,  the  defendant  shall 
be  entitled  to  judgment  and  his  costs  of  suit. 

SO.  In  all  cases  under  the  S  &  4  Will.  4,  c.  42,  s.  10,  Commenoe- 
in  which,  after  a  plea  in  abatement  of  the  nonjoinder  of  daration  after 
another  person,  the  plaintiff  shall,  without  having  pro-  P^®V^  "****" 
oeeded  to  trial  on  an  issue  thereon,  commence  another 
action  against  the  defendant  or  defendants  in  the  action 
in  which  such  plea  in  abatement  shall  have  been  pleaded, 
and  the  person  or  persons  named  in  such  plea  in  abate- 
ment as  joint  contractors,  the  commencement  of  the  de- 
claration shall  be  in  the  following  form:— - 

'*  [Vemte.'\ — A,  A,  by  E.  F.,  his  attorney,  [or,  in  his 
own  proper  person,  ^c],  complains  of  C  D.  and  G,  H.^ 
who  have  been  summoned  to  answer  the  said  A.  £.,  and 
which  said  C  D.  has  heretofore  pleaded  in  abatement  the 
nonjoinder  of  the  said  G.  //.,  &c.'*  [The  same  form  to  be 
M$ed  mutatis  mutandis  in  cases  of  arrest  or  detainer,'] 

21.  In  all  actions  by  and  against  assignees  of  a  bankrupt  Character  of 
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1834.  or  insoWent,  or  executors  or  administrators,  or  persona 

_  ..  authorized  by  act  of  Parliament  to  sue  or  be  sued  as  nomi- 

■wgneei,  BC,  ' 

to  be  uken  u  nal  parties,  the  character  in  which  the  plaintifT  or  defen- 

tftcMij  de-  dant  is  stated  on  the  record  to  sue  or  be  sued,  shall  not 

°**^'  in  any  case  be  considered  as  in  issue,   unless  specially 
denied. 


PLEADINGS  IN  PARTICULAR  ACTIONS. 


I. — Assumpsit. 

1.  In  all  actions  of  assumpsiti  except  on  bills  of  ex- 
change and  promissory  notes,  the  plea  of  non  assumpsit 
shall  operate  only  as  a  denial  in  fact  of  the  express  con- 
tract or  promise  alleged,  or  of  the  matters  of  fact  from 
which  the  contract  or  promise  alleged  may  be  implied  by 
law. 

Ex.  gr. — In  an  action  on  a  warranty,  the  plea  will  operate 
as  a  denial  of  the  fact  of  the  warranty  having  been  given 
upon  the  alleged  consideration,  but  not  of  the  breach; 
and,  in  an  ncti^in  on  a  policy  of  insurance,  of  the  subscrip- 
tion to  the  alleged  policy  by  the  defendant,  but  not  of  the 
interest,  of  tlic  commencement  of  the  risk,  of  the  loss,  or 
of  the  allegeil  compliance  with  warranties. 

In  actions  ^igainst  carriers  and  other  bnilces,  for  not 
delivering'  or  not  keeping  goods  safe,  or  not  returning 
tlieni  on  ro(|iiest,  and  in  actions  against  agents  for  not 
Dccauniiiig,  the  plea  will  operate  as  a  denial  of  any  ez- 
lYici  to  the  effect  alleged  in  the  declaration,  and 
Milt  biiilircnt  or  employment  as  would  raise  a  promise 
I  to  iIh>  effect  alleged,  but  not  of  the  breach. 
In  an  acriiiii  of  indebitatus  assumpsit  for  goods  sold 
and  deli^eici),  the  plea  of  non  assumpsit  will  operate  as  a 
denial  of  tilt?  .^ale  and  delivery  in  point  of  fact;  in  the  like 
action  for  money  had  and  received,  it  will  operate  as  a 
denial  both  of  the  receipt  of  the  money  and  the  existence 
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of  those  facts  which  make  such  receipt  by  the  defendant         1834. 
a  receipt  to  the  use  of  tlie  plaintiff. 

2.  In  all  actions  upon  bills  of  exchange  and  promissory   buu  and  notes, 
notes,  the  plea  of  non  assumpsit  shall  be  inadmissible.     In  ",^u^"^^^ 
such  actions,  therefore,  a  plea  in  denial  must  traverse 

some  matter  of  fact :  ex.  gr.  the  drawing,  or  making,  or 
indorsing,  or  accepting,  or  presenting,  or  notice  of  dis- 
honour of  the  bill  or  note. 

3.  In  every  species  of  assumpsit,  all  matters  in  confes-,  in  assumpsit, 

1  .  ,  -      1     1*  ^         1      ^1  1  a    matters  in  con - 

sion  and  avoidance,  mcluding  not  only  those  by  way  of  fession  and 
discharge,  but  those  which  shew  the  transaction  to  be ,  "[g^Jers  e°  *** 
either  void  or  voidable  in  point  of  law,  on  the  ground  of  ^iaiiy. 
fraud  or  otherwise,  shall  be  specially  pleaded ;    ex.  gr.,     j 
infancy,  coverture,  release,  payment,  performance,  illega-  v 
lity  of  consideration  either  by  statute   or  common  law,    ' 
drawing,  indorsing,  accepting,  &c.,  bills  or  notes  by  way  '^^ 
of  accommodation,  set-off,  mutual  credit,  unseaworthiness,    / 
misrepresentation,  concealment,  deviation,    and    various      ^ 
other  defences,  must  be  pleaded. 

4.  In  actions  on  policies  of  assurance  the  interest  of  the  statement  of 
assured  may  be  averred  thus : — ''  That  A.,  B.,  C,  and  D.,  sured, 

or  some  or  one  of  them,  were  or  was  interested,**  &c. 
And  it  may  also  be  averred,  "  that  the  insurance  was  made 
for  the  use  and  benefit,  and  on  the  account,  of  the  person 
or  persons  so  interested.'' 

II. — In  Covenant  and  Debt, 

1.  In  debt  on  specialty  or  covenant,  the  plea  of  non  est  Non  est  factum, 
factum  shall  operate  as  a  denial  of  the  execution  of  the 

deed  in  point  of  fact  only,  and  all  other  defences  shall  be 
specially  pleaded,  including  matters  which  make  the  deed 
absolutely  void,  as  well  as  those  which  make  it  voidable. 

2.  The  plea  of  "  nil  debet"  shall  not  be  allowed  in  any  Nil  debet. 
action. 
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1834. 

General  issue  in 
debt 


Matters  in  con- 
fession and 
avoidance 
pleaded  spe- 
dally. 

Pleas  in  other 
actions. 


Non  detinet. 


EffiKt  of  not 
guilty. 


Other  pleas. 


Trutaneet  : 
Nuisance. 


3.  In  actions  of  debt  on  simple  contract,  other  than  on 
bills  of  exchange  and  promissory  notes,  the  defendantmay 
plead  that ''  he  never  was  indebted  in  manner  and  form  as 
in  the  declaration  alleged/*  and  such  plea  shall  have  the 
same  operation  as  the  plea  of  non  assumpsit  in  indebitatus 
assumpsit;  and  all  matters  in  confession  and  avoidance 
shall  be  pleaded  specially  as  above  directed  in  actions  of 
assumpsit. 

4.  In  other  actions  of  debt,  in  which  the  plea  of  dU 
debet  has  been  hitherto  allowed,  including  those  on  bills 
of  exchange  and  promissory  notes,  the  defendant  shall 
deny  specifically  some  particular  matter  of  fact  alleged 
in  the  declaration,  or  plead  specially  in  confession  and 
avoidance. 

III. — Deimue, 

The  plea  of  non  detinet  shall  operate  as  a  denial  of  the 
detention  of  the  goods  by  the  defendant,  but  not  of  the 
plaintiflTs  property  therein ;  and  no  other  defence  than  such 
denial  shall  be  admissible  under  that  plea. 

IV. — In  Case. 

1.  In  actions  on  the  case,  the  plea  of  not  guilty  shall 
operate  as  a  denial  only  of  the  breach  of  duty  or  wrongful 
act  alleged  to  have  been  committed  by  the  defendant,  and 
not  of  the  facts  stated  in  the  inducement,  and  no  other 
defence  than  such  denial  shall  be  admissible  under  that 
plea :  all  other  pleas  in  denial  shall  take  issue  on  some 
particular  matter  of  fact  alleged  in  the  declaration. 

Ex.  gr.  In  an  action  on  the  case  for  a  nuisance  to  the 
occupation  of  a  house  by  carrying  on  an  offensive  trade, 
the  plea  of  not  guilty  will  operate  as  a  denial  only  that  the 
defendant  carried  on  the  alleged  trade  in  such  a  way  as 
to  be  a  nuisance  to  the  occupation  of  the  house,  and  will 
not  operate  as  a  denial  of  the  plaintiff's  occupation  of  the 
house. 
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Right  of  way. 


In  an  action  on  the  case,  for  obstructing  a  right  of  way,         1834. 
such  plea  will  operate  as  a  denial  of  the  obstruction  only, 
and  not  of  the  plaintiiTs  right  of  way ;  and  in  an  action 
for  converting  the  plaintiff's  goods,  the  conversion  only,  Trover. 
and  not  the  plaintiff's  title  to  the  goods. 

In  an  action  of  slander  of  the  plaintiff  in  his  office,  slander. 
profession,  or  trade,  the  plea  of  not  guilty  will  operate  to 
the  same  extent  precisely  as  at  present  in  denial  of  speak- 
ing the  words,  of  speaking  them  maliciously,  and  in  the 
sense  imputed,  and  with  reference  to  the  plaintiff's  office, 
profession,  or  trade,  but  it  will  not  operate  as  a  denial  of 
the  fact  of  the  plaintiff  holding  the  office  or  being  of  the 
profession  or  trade  alleged. 

In  actions  for  an  escape,  it  will  operate  as  a  denial  of  Escape. 
the  neglect  or  default  of  the  sheriff  or  his  officers,  but  not 
of  the  debt,  judgment,  or  preliminary  proceedings. 

In  this  form  of  action  against  a  carrier,  the  plea  of  not  Carriers. 
guilty  will  operate  as  a  denial  of  the  loss  or  damage,  but 
not  of  the  receipt  of  the  goods  by  the  defendant  as  a  car- 
rier for  hire,  or  of  the  purpose  for  which  they  were  re- 
ceived. 

2.   All  matters  in  confession  and  avoidance  shall  be  Matters  in  con- 

111  .11  ,,  fi  ,,  fession  and 

pleaded  specially,  as  in  actions  of  assumpsit.  avoidance 

pleaded  spe- 
cially. 

V. — In  Trespass. 

1 .  In  actions  of  trespass  quare  clausum  fregit,  the  close  Abuttals  in  de- 
or  place  in  which,  &c.,  must  be  designated,  in  the  decU-     "* 
ration,  by  name  or  abuttals,  or  other  description;  in  failure 
whereof  the  defendant  may  demur  specially. 

2.  In  actions  of  trespass  quare  clausum  fregit,  the  plea  Effect  of  not 
of  not  guilty  shall  operate  as  a  denial  that  the  defendant  p„,  q„.  ^i.  fr. 
committed  the  trespass  alleged  in  the   place  mentioned, 

but  not  as  a  denial  of  the  plaintiff's  possession,  or  right  of 
possession  of  that  place,  which,  if  intended  to  be  denied, 
must  be  traversed  specially. 

VOL.  If.  z  D.  p.  c. 
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1834. 

In  trespaii  de 
bon.  asp. 


3.  In  actions  of  trespass  de  bonis  asportatis^  the  plea  of 
not  guilty  shall  operate  as  a  denial  of  the  defendant  having 
committed  the  trespass  alleged  by  taking  or  damaging 
the  goods  mentioned,  but  not  of  ttie  plaintifTs  property 

therein. 


Right  of  way. 


Common  of 
pasture. 


Similar  plraa. 


Commence- 
ment  of  the 
rules. 


4.  Where^in  an  action  of  trespass  quare  clausum 
the  defendant  pleads  a  right  of  way  with  carriages  and 
cattle  and  on  foot  in  the  same  plea,  and  issue  is  taken 
thereon,  the  plea  shall  be  taken  distributively;  and  if  a 
right  of  way  with  cattle,  or  on  foot  only^  shall  be  found  by 
the  jury^  a  verdict  shall  pass  for  the  defendant  in  respect 
of  such  of  the  trespasses  proved  as  shall  be  justified  by 
the  right  of  way  so  found;  and  for  the  plaiptifF  in  respect 
of  such  of  the  trespasses  as  shall  not  be  so  justified* 

5.  And  where,  in  an  action  of  trespass  quare  clausum 
fregit,  the  defendant  pleads  a  right  of  common  of  pasture 
for  divers  kinds  of  cattle^  ex.  gr.  horses,  sheep,  oxen, 
and  cows,  and  issue  is  taken  thereon,  if  a  right  of  com- 
mon for  some  particular  kind  of  commonable  cattle  only  be 
found  by  the  jury,  a  verdict  shall  pass  for  the  defendant  in 
respect  of  such  of  the  trespasses  proved  as  shall  be  jus- 
tified by  the  right  of  common  so  found ;  and  for  the  plain- 
tiff in  respect  of  the  trespasses  which  shall  not  be  so  jus- 
tified. 

6.  And  in  all  actions  in  which  such  right  of  way  or  com- 
mon as  aforesaid,  or  other  similar  right,  is  so  pleaded  that 
the  allegations  as  to  the  extent  of  the  right  are  capable 
of  being  construed  distributively,  they  shall  be  taken  dis- 

.  tributively. 

Provided  nevertheless,  that  nothing  contained  in  the 
5th,  6th^  or  7th  of  the  above-mentioned  Greneral  Rules 
and  Regulations,  or  in  any  of  the  above-mentioned  Rules 
or  Regulations  relating  to  pleading  in  particular  actions^ 
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•hall  apply  to  any  case  in  which  the  declaration  shall  bear        1834. 
date  before  the  first  day  of  Easter  Term  next. 


Issaes,  Judgments^  and  other  Proceedings  in  Actions  com- 
menced by  Process  under  2  Will.  4,  c.  39,  shall  be  in 
the  several  Forms  in  the  Schedule  hereunto  annexed, 
or  to  the  like  effect,  mutatis  mutandis:  Provided,  that^ 
in  case  of  non-compliance,  the  Court  or  a  Judge  may 
give  leave  to  amend. 

No.  1. 

Form  of  an  Issue  in  the  King's  Bench,  Common  Pleas, 

or  Exchequer. 
lathe  King's  Bench;  or, 
In  the  Common  Pleas ;  or. 
In  the  Exchequer. 

The  [date  of  declaration]  day  of ,  in  the 

■  year  of  our  Lord  18 — . 

[Venue.'] — A,  B,,  by  E.  JF.,  his  attorney,  [or,  in  his  own 
proper  person^  or,  by  E.  JF*.,  who  is  admitted  by  the  Court 
here  to  prosecute  for  the  said  A.  B.,  who  is  an  infant 
within  the  age  of  twenty-one  years,  as  the  next  friend  of  the 
said  A.  JB.,  as  the  case  may  be],  complains  of  C.  2).,  who 
has  been  summoned  to  answer  the  said  A,  B.,  [or,  arrested 
or  detained  in  custody]  by  virtue  [or,  served  with  a  copy, 
as  the  case  may  be]  of  a  writ  issued  on  [date  of  first  writ] 

the day  of ,  in  the  year  of  our  Lord  18 — ,  out 

of  the  Court  of  our  Lord  the  King,  before  the  King  him- 
self at  Westminster,  [or,  out  of  the  Court  of  our  Lord 
the  King,  before  his  Justices  at  Westminster,  or,  out  of 
the  Court  of  our  Lord  the  King,  before  the  Barons  of  his 
Exchequer  at  Westminster,  as  the  case  may  be]\  For 
that 

[Copy  the  declaration  from  these  words  to  the  end,  and 
the  plea  and  subsequent  pleadings  to  the  joinder  of  issue.] 

z2 
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1834.  Thereupon  the  Sheriff  is  commanded  that  be  cause  to 

come  here,  on    the  day  of  ,  twelve  &c.,  by 

whom  &c.,  and  who  neither  &c.,  to  recognise  &c.,  be- 
cause as  well  &c. 

No.  2. 

Form  of  Nisi  Prius  Record  in  the  King's  Bench^  Common 

Pleas,  or  Exchequer. 

[The  placita  are  to  be  omitted. — Copy  the  issue  to  the 
end  of  the  award  of  the  venire,  and  proceed  asfoUows ;] 

Afterwards,  on  the  [teste  of  distringas  or  habeas  copora\ 

day  of  I  in  the  year ,  the  Jury  between  the 

parties  aforesaid  is  respited  here  until  the  [return  day  of 

distringas  or  habeas  corpora^  day  of ,  unless 

shall  first  come  on  the  [first  day  of  sittings  or  commission 

day  of  assizes']  day  of ,  at  ,  according  to  the 

form  of  the  statute  in  such  case  made  and  provided  for  de- 
fault of  the  Jurors,  because  none  of  them  did  appear. 
Therefore  let  the  Sheriff  have  the  bodies  of  the  said  Jurors 
accordingly. 

[The  postea  is  to  be  in  the  usual  form.] 

No.S. 
Form  of  Judgment  for  the  Plaintiff  in  Assumpsit. 

[Copy  the  issue  to  the  end  of  the  award  of  the  venire,  and 
proceed  cts  follows:] 

Afterwards,  the  Jury  between  the  parties  is  respited 
until  the  [return  of  distringas  or  habeas  corpora]  day 

of ,  unless shall  first  come  on  the  [day  of 

sittings  or  Nisi  Prius]  day  of ,  at  ,  accord- 
ing to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided for  default  of  the  Jurors,  because  none  of  them  did 
appear. 

Afterwards,  on  the  [day  of  signing  ^nal  judgment]  day 
of come  the  parties  aforesaid,  by  their  respective 
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attornies  aforesaid^  [or  as  the  case  may  be];  and ,         1834. 

before  whom  the  said  issue  was  tried,  hath  sent  hither  his 
record  had  before  him,  in  these  words: 

[Copy  postea.'] 
Therefore,  it  is  considered  that  the  said  A.  B>  do  re- 
cover, against  the  said  C.  2).,  his  said  damages,  costs,  and 
charges,  by  the  Jurors  aforesaid,  in  form  aforesaid,  assess- 
ed; and  also  £ for  his  costs  and  charges,  by  the 

Court  here  adjudged  of  increase  to  the  said  A,  B.,  with 
his  assent;  which  said  damages,  costs,  and  charges  in  the 
whole  amount  to£ ,  and  the  said  C  2>.  in  mercy,  &c. 

No,  4. 

Form  of  the  Issue  when  it  is  directed  to  be  tried  by  the 

Sheriff. 

[After  the  joinder  of  issue  proceed  as  follows:] 
And  forasmuch  as  the  sum  sought  to  be  recovered  in 
this  suit,  and  indorsed  on  the  said  writ  of  summons,  does 
not  exceed  ^0/.,  hereupon  on  the  [teste  of  writ  of  trial]  day 

of ,  in  the  year  — ,  pursuant  to  the  statute  in 

that  case  made  and  provided,  the  Sheriff  [or^  the  Judge 

of ,  being  a  Court  of  Record  for  the  recovery  of 

debt  in  the  said  county,  as  the  case  may  be^  is  commanded 
that  he  summon  twelve  &c.,  who  neither  &c.,  who  shall 
be  sworn  truly  to  try  the  issue  above  joined  between  the 
parties  aforesaid,  and  that  he  proceed  to  try  such  issue  ac- 
cordingly; and  when  the  same  shall  have  been  tried,  that 
he  make  known  to  the  Court  here  what  shall  have  been 
done  by  virtue  of  the  writ  of  .our  Lord  the  King  to  him 
in  that  behalf  directed,  with  the  finding  of  the  Jury  there* 
on  indorsed,  on  the •  day  of ,  &c. 
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1834.  No.  5. 

Farm  of  Writ  of  Trial. 
William  the  Fourth,  by  &c.,  to  the  Sheriff  of  our  County 

of ,  [ors  to  the  Judge  of ,  being  a  Court  of 

Record  for  the  Recovery  of  Debt,  in  our  County  of 

,  as  the  ease  may  fte.] 

Whereas  A.  B.,  in  our  Court  before  us  at  Westminster, 
[or,  in  our  Court  before  our  Justices  at  Westminster,  or, 
in  our  Court  before  the  Barons  of  our  Exchequer  at  West- 
minster, as  the  case  may  be"],  on  the  [date  of  first  writ  of 
summons"]  day  of last,  impleaded  C.  D.  in  an  ac- 
tion on  promises  [or  as  the  case  may  be'] ;  for  that  where- 
as one  &c.,  [here  recite  the  declaration  as  in  a  writ  of  in- 
qtdry] ;  and  thereupon  he  brought  suit.  And  whereas  the 

defendant,  on  the day  of last,  by ,  his 

attorney,  [or  as  th^  case  may  be],  came  into  our  said  Court 
and  said,  [here  recite  the  pleas  and  pleadings  to  thejoin^ 
der  qfissiie],  and  the  plaintiff  did  the  like.  And  whereas 
the  sum  sought  to  be  recovered  in  the  said  action,  and  in- 
dorsed on  the  writ  of  summons  therein,  does  not  exceed 
201. ;  and  it  is  fitting  that  the  issue  above  joined  should  be 

tried  before  you  the  said  Sheriff  of ,  [or,  Judge,  as 

the  case  may  be]:  We  therefore,  pursuant  to  the  statute 
in  such  case  made  and  provided^  command  you  that  you  do 
summon  twelve  free  and  lawful  men  of  your  county,  duly 
qualified  according  to  law,  who  are  in  nowise  akin  to  the 
plaintiff  or  to  the  defendant,  who  shall  be  sworn  truly  to 
try  the  said  issue  joined  between  the  parties  aforesaid,  and 
that  you  proceed  to  try  such  issue  accordingly;  and  when 
the  same  shall  have  been  tried  in  manner  aforesaid,  we 
command  you  that  you  make  known  to  us  at  Westminster, 
[or,  to  our  Justices  at  Westminster,  or,  to  the  Barons  of 
our  said  Exchequer,  as  the  case  may  be,]  what  shall  have 
been  done  by  virtue  of  this  writ,  with  the  finding  of  the 

Jury  hereon  indorsed,  on  the day  of  ■  next. 

Witness  ,  at  Westminster,  the  day  of 

,  in  the year  of  our  reign. 
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No.  6.  1834. 

Form  of  Indorsement  thereon  of  the  Verdict. 

Afterwards,  on  the  [day  of  trial]  day  of ,  in  the 

year ,  before  me.  Sheriff  of  the.county  of , 

[or.  Judge  of  the  Court  of ],  came  as  well  the  with- 
in-named plaintiff  as  the  within-named  defendant,  by  their 
respective  attornies  within  named,  \or  as  the  case  may 
i^];  and  the  jurors  of  the  jury  by  me  duly  summoned,  as 
within  commanded,  also  came,  and,  being  duly  sworn  to 
try  the  said  issue  within  mentioned  on  their  oath,  said, 
that  . 

No.  7. 

Form  of  Indorsement  thereon^  in  case  a  Nonsuit  takes 

place. 

[After  the  words  "  duly  sworn  to  try  the  issue  within 
mentioned"  proceed  as  follows  .'I 

And  were  ready  to  give  their  verdict  in  that  behalf;  but 
the  said  A.  B.,  being  solemnly  called,  came  not,  nor  did 
he  further  prosecute  his  said  suit  against  the. said  C.  D. 

No.  8. 

Form  of  Judgment  for  the  Plaintiff  after  Trial  by  the 

Sheriff. 

[Copy  the  issue,  and  then  proceed  as  follows:] 
Afterwards,  on  the  [day  of  signing  Judgment']  day  of 

f  in  the  year ,  came  the  parties  aforesaid, 

by  their  respective  attornies  aforesaid,  [or  as  the  case 
may  be],  and  the  said  Sheriff,  [or,  Judge,  as  the  case  may 
be],  before  whom  the  said  issue  came  on  to  be  tried,  hath 
sent  hither  the  said  last-mentioned  writ,  with  an  indorse- 
ment thereon,  which  said  indorsement  is  in  these  words ; 
to  wit: 

[Copy  the  Indorsement.] 
Therefore  it  is  considered,  &c.,  [in  the  same  form  as 
before]. 
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SSS  CASES  ON  POINTS  OF  PRACTICE,  EXCH. 

1834. 

'  Morgan  and  Wife  v.  Thomas. 

Where  an  ac-     JjmAULE  had  obtained  a  rule  nisi  for  staying  the  pro- 

tion  W&8  brought 

in  the  name  of  ceedingB  in  this  action,  on  the  ground  that  it  was  brought 
w^fe*'w?thout  ^"  ^^®  husband's  name  without  his  authority.  The  plain- 
the  authority  of   tiffs  were  suiog   as   assifirnees   of  a   bail-bond.      It   was 

the  husband,  the  ®  ° 

Court,  on  ap-  sworn  that  the  wife  had  been  living  separate  from  her  bus- 
ed"procecdin^"  band  for  Several  years;  that  he  could  neither  read  nor 
%  ^  *ndem^'*"  ^^^^^»  ^^^  ^^^  ^®®"  induced  by  the  wife  to  go  to  a  public- 
nity  was  given     house  and  si^n  a  paper,  which  was  not  read  to  him,  and 

of  the  nature  ^of  which  he  was  ignorant.     The  husband 
wished  that  the  present  action  should  not  go  on* 

jR.  F.  Richards  shewed  cause. — The  original  action  was 
on  a  promissory  note  which  had  been  given  to  the  wife : 
the  husband's  name  was  used  from  necessity.  It  appears 
from  my  affidavits  that  no  unfair  advantage  has  been  taken 
of  him,  and  that  he  authorized  this  action;  and  if  he  did, 
he  cannot  now  recall  his  authority.  In  one  case,  where 
the  husband  had  released  the  action,  the  Court  ordered 
the  plea  of  release  to  be  taken  off  the  file.  Issue  is  now 
joined. 

Maule^  in  reply. — The  paper  was  not  read  over  to  the 
husband. 

Bayley,  B. — ^The  husband  ought  to  be  indemnified; 
but  an  application  ought  to  have  been  made  for  that  pur- 
pose to  the  plaintiff's  attorney  before  this  motion  was 
made.  The  proceedings  must  be  stayed  till  an  indemnity 
is  given  to  the  husband  to  the  satisfaction  of  the  Master, 
and  then  the  wife  can  go  on  with  the  action.  We  cannot 
prevent  the  husband  from  releasing  the  action. 

Rule  absolute  on  these  terms:  the  costs  to  be 
costs  in  the  cause. 
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1834. 

Larnder  v.  Dick.  ^ — y— ^ 

ffERVIS,  K.  C,  tnoyed  for  a  rule  for  reviewing  the  where  tome  it- 
Master's  taxation  of  costs.  This  was  an  action  on  the  case  f^,  thrpUintiff 
for  obstracting  waters  by  erecting  flood-gates  across  the  S"fe*5"nl^*th'e * 
stream.  There  were  ten  counts  stating  the  possession  to  be  latter  is  entitled 

.     .,        ,   .     .^«        -     .  -  .  ,  .  .       to  the  costs  of 

ID  the  plaintin,  and  nine  others  stating  the  possession  to  be  the  issues  found 
in  a  tenant.  The  jury  found  a  verdict  for  the  plaintiff  on  the  [o^hl'%neJl3''' 
3rd,  4th,  and  13th  counts.    The  Master  allowed  the  plain-  «»ts  of  the 

,^^    ,  ,     cause,  or  to  the 

tin  his  general  costs,  but  did  not  allow  the  defendant  his  expenses  of  his 
general  costs.  The  affidavit  stated  that  all  the  defendant's  ureJtheTrT^- 
witnesses,  except  one,  were  necessary  to  prove  the  issues  dence  related 
found  for  the  defendant ;  that  the  evidence  of  J.  P.  and  the  issues  found 
E.  S.  did  not  materially  apply  to  the  issue  found  for  the 
plaintiff,  but  principally  to  the  other  issues.     It  was  now 
contended,  that,  upon  the  late  rule  (a),   the  defendant 
ought  to  have  had  the  general  costs  of  the  cause  upon  all 
the  issues  but  those  found  for  the  plaintiff,  and  to  the  ex- 
penses of  witnesses  whose  evidence  was  intended  to  dis- 
prove the  plaintiff's  case. 

Bayley,  B. — The  Master  has  allowed  the  plaintiff  the 
general  costs,  deducting  the  costs  to  which  the  defendant 
is  entitled:  those  costs  are  the  costs  of  the  issues.  He 
has  not  allowed  the  defendant  the  costs  of  his  witnesses, 
because  it  did  not  appear  that  there  were  any  witnesses 
of  his  who  were  called  to  speak  to  other  subjects,  and 
not  to  the  fact  of  the  flood-gates  across  the  stream.  Be- 
fore the  new  rule,  there  would  have  been  no  ground  for 
this  motion,  and  I  think  the  Master  has  adopted  the  cor- 
rect rule. 

The  other  Barons  concurred. 

Rule  refused. 

(a)  R.  74,  H.  2  Will.  4,  ante,  which  he  has  not  succeeded;  and 

Vol.  1,  p.  193 — **  No  costs  shall  the  costs  of  all  issues  found  for 

be  allowed  on  taxation  to  a  plain-  the  defendant  shall  be  deducted 

tiff  upon  any  counts  or  issues  on  from  the  plaintiff's  costs." 
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^    V    ^  Nanny  v.  Kbnrick  and  Primrose. 

Where  tcTerai  X  HIS  wss  an  action  for  a  malicious  arrest.  The  arrest 
fend"  separate-  ^•^  **  ^^^  ®°^*  ^^  Kenrick,  and  Primrose  acted  as  his  at- 
lyandappa-  tomey.  They  defended  separately;  and  ultimately^  haring 
•nt  attornies^  got  judgment  as  in  case  of  a  nonsuit^  they  delivered  sepa* 
Hnets  ii  virtual-  rate  biUs  of  costs.  It  was  objected  before  the  Master  that 
tLy^are  m>t^en-  ^"^7  ^°^  ^^^^  ought  to  be  allowedy  the  business  having  been 
titled  to  charge   done  in  fact  jointly :  he,  however,  allowed  both  bills. 

by  separate  biUs 
of  costBi  but 

joi»t  dhl^K?  ^oady  having  obtained  a  rule  nm  to  review  the  Mas- 

ter's taxation^  and  that  the  defendant  should  pay  the  costs, 

Justice  and  Steer  shewed  cause. — The  business  was 
conducted  separately;  Poole  acted  for  Primrose,  and 
Barnes  for  Kenrick.  The  defences  having  been  conduct- 
ed separately,  we  are  entitled  to  charge  separately.  We 
have  been  treated  as  defending  separately  throughout. 

Moody 9  in  support  of  the  rule. — We  sweat  that  Barnes 
has  in  fact  conducted  both  defences.  Primrose  was  at- 
torney for  Kenrick  on  the  previous  occasion,  and  there 
could  be  no  cause  for  their  defending  separately.  All  the 
letters  but  one  are  written  by  the  same  hand. 

Bayley,  B. — I  cannot  see  why  they  should  employ 
separate  attornies,  if  the  same  hand  did  all.  If  the  same 
work  has  been  done  by  the  same  person,  and  a  double 
charge  made,  I  think  the  taxation  ought  to  be  reviewed. 
It  must  go  back  to  the  Master,  to  see  whether  any  part  of 
the  business  has  been  done  by  Barnes  for  the  joint  bene- 
fit of  both  the  defendants,  and,  if  there  has,  it  ought  to  be 
jointly  charged. 

Rule  absolute. 
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Stone  t?.  Butt.  ^    »    -^ 

t/.  JERVISi  on  behalf  of  the  defendant,  obtained  a  rule  it  is  no  ground 
nisi,  caIlU)g  on  the  plaintiff  to  shew  cause  why  the  bail-  a^defendanf  out 
bond  should  not  be  delivered  up  to  be  cancelled,  and  why  of  custody,  that 

'^  ,  the  plaintiff  was 

the  plaintiff  should  not  pay  to  the  defendant  his  costs  of  not  at  the  time 
the  arrest,  on  the  ground  that  the  plaintiff  was  not  at  the  f^  poLession  of 
time  of  the  arrest  the  holder  of  the  bill  of  exchange,  but  ^I"®  **'"  °^  "' 

°   '  change  on 

bad  paid  it  away  to  Poinder  and  Hodgson,  who  had  written  which  the  de- 

\       3    P      1  c        1  fendant  was  ar- 

te toe  deiendant  for  the  amount.  rested,  and  that 

it  was  in  the 
possession  of 

Thesiger  shewed  cause. — The  plaintiff  had  dealings  persons  to 

with  Poinder  ^  Co.,  and  indorsed  the  bill  to  them  in  pay-  tiff  was  indebt- 

ment  of  part  of  the  account    The  defendant  was  the  ac-  whom  h^had 

ceptor,  and  the  plaintiff  was  the  indorsee  of  one  West:  indorsed  it  over, 

^       '  r  ,f  ,j  appears 

the  bill  became  due  on  the  Slst  of  December,  and  was  that  those  per- 
placed  hy  Poinder  ^  Co.  to  the  general  account.   The  bill  [hrbii"astru8- 
Dot  being  paid,  the  plaintiff  requested  Poinder  8f  Co.  to  ^^^fn[^^'||^d 
write  to  the  defendant^  which  they  did.    At  the  time  of  are  willing  to 

,  •111  si^e  up  the  bill 

toe  arrest,  on  the  %l8t  of  January ,  we  certainly  had  not  for  the  purposes 
got  the  bill;  but  when  we  wanted  to  declare,  we  sent  for  ®^^^*  '^"* 
it,  and  got  it  from  Poinder  %  Co. 


J.  Jervis,  in  support  of  the  rule. — We  allege  that  the 
plaintiff  is  indebted  to  Poinder  Sf  Co.,  and  they  having 
the  bill,  we  are  in  danger  of  being  twice  arrested.  We 
are  willing  to  pay ;  but  it  does  not  appear  whether  the 
plaintiff  is  suing  on  his  own  account,  or  as  trustee  for 
Ponder  %  Co.  It  ought,  therefore^  to  be  referred  to  the 
Master. 

Bayley,  B. — The  defendant  was  liable  to  be  arrested 
by  some  one.  There  certainly  was  suspicion  at  first,  but, 
upon  inquiry,  that  might  have  been  removed ;  for  it  ap- 
pears that  Poinder  ^  Co.  were  holding  th.e  bill  as  trustees 
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"     '^      the  affidavits  fully  explained,  and  therefore  the  rule  must 

oTONE 

9,  be  discharged. 

Butt. 

The  other  Barons  concurred. 

Rule  discharged,  with  costs. 


Monk  v.  Bonham. 

If  the  pUintiff  -t-  HIS  was  an  action  on  a  bill  of  exchange  against  the 
^iTfo'f^r'  tl^fendant  as  the  acceptor.  The  plaintiff  not  having  pro- 
proceeding  to  ceeded  to  trial  pursuant  to  his  notice,  the  defendant  ob- 
to  his  noUce,      tained  a-  rule  nisi  for  judgment  as  in  case  of  a  nonsuit. 

the  defendant  • 

is  not  entitled 

to  Judgment  as        jRy/aiicI  shcwed  causc. — ^The  bill  has  been  paid,  and 

in  case  of  a  ^ 

nonsuit,  or  to  a  the  action  has  now  been  abandoned ;  and  the  defendant 
derSSng'in'o^  knew  of  the  payment  last  November. 

der  to  get  his 
oosti,  but  must 

uke  the  cause  Welsoyj  contrd^  contended  that  he  was  entitled  to  a 
^own  y  pro-     peremptory  undertaking,  in  order  that  he  might  get  his 

costs.  The  defendant  is  sued  as  acceptor,  when  in  fact 
he  is  not  so.  The  plaintiff  has  not  been  paid  by  us,  and 
we  dispute  our  liability. 

Bayley,  B. — I  think  there  is  sufficient  reason  given 
why  the  plaintiff  should  not  be  forced  on.  You  must 
take  the  cause  down  by  proviso. 

Rule  discharged. 
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Lewis  v.  Eicke.  "* — v — ' 

X  HE  sheriff  of  Kent  having  taken  goods  in  execution  if  a  claim  to 

at  the  suit  of  the  plaintiff,  and  the  defendant  Charles  f^eriTu    ^ 

Eicke^  an  attorney,  having  given  a  notice  and  made  a  T^/^^j^^nt'^^nj^. 

claim  on  behalf  of  William  Eicke,  the  sheriff  obtained  a  half  of  another, 

rule  under  the  Interpleader  Act,  calling  on  all  parties  to  appear  to  be 

state  their  claims;  but  neither  Charles  nor  William  Eicie  t^Jcourt  ^i 

appearing,  the  Court  made  an  order  that  the  claim  should  <"*^^  ^i<"  P*y 

rr  ,     ,  ,  .tbecoit*  of  the 

be  barred,  and  that  they  should  shew  cause  why  both  or  shenrs  appii- 
one  of  them  should  not  pay  the  costs  (a).  interpleader 

Act. 

Humfrey  now  shewed  cause  on  behalf  of  Charles  Eicke. 
No  one  appeared  for  William  Eicke,  neither  did  he  make 
an  affidavit.  From  the  affidavit  of  Charles  Eicke,  it  ap- 
peared that  he  had  met  the  plaintiff  at  the  Master's  office, 
and  it  was  then'  agreed  between  them  that  neither  of 
them  should  appear,  and  that  some  arrangement  should 
be  come  to. 

Batley,  B. — Supposing  his  claim  to  have  been  good,  ' 
why  did  he  not  give  notice  to  the  sheriff?     He  would 
then  not  have  incurred  expense  in  coming  here. 

Humfrey. — If  neither  party  had  appeared,  there  would 
then  have  been  only  the  expense  of  instructing  counsel  to 
make  the  rule  absolute.  If  he  had  appeared,  he  should 
have  had  his  own  costs  to  have  paid.  We  have  been  mis- 
led by  the  plaintiff  having  appeared  here  contrary  to  his 
agreement* 

Hutchinson. — If  the  defendant  had  shewn  that  this  was 
a  bond  fide  claim,  it  would  make  a  difference;  but  there  is 

(a)  See  ante,  p.  222. 
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tually sold  by  the  sheriff,  and  the  execution  satisfied. 

Clarkson  appeared  for  the  sheriff. 

Per  Curiam. — The  rule  ought  to  be  made  absolute  for 
Charles  Eicke  to  pay  the  costs. 


Chilton  v.  Ellis. 

In  order  to  bring  O/f/Z/ TO^  moTed  for  an  attachment  for  not  paying  a 
tomp/by  noT"'  ^u™  ^^  mosey  pursuant  to  the  Master's  allocatur.  The 
paying  money     order  was  uot  made  a  rule  of  Court  till  after  a  demand 

according  to  an 

order,  a  demand  had  been  made  of  the  money. 

of  the  money 
muat  be  made 
after  the  order  BaYLEY,  B. — That  will  not  do. 

'"  l:i"co':^  Rule  refused. 


Saunderson  p.  Bourn. 

The  Court  will    JiEARE  moYed  for  leave  to  enter  an  appearance  for  the 
tolSter"ln  ap^-    defendant,  who  was  a  clerk  in  the  victualling  department. 

defenSantf  in!?"  '^  ^^^  ^"^"^^^^  *^**  ^^"^  plaintiff  had  been  unable  to  dis- 
less  they  are       cover  any  residence  or  property  of  the  defendant,  and  that 

satisfied  by  affip     i        j«i«  i_     ■»  i 

davit  that  every  ""«  diligence  had  been  used  to  execute  a  distringas.    No 
hiroV^velm  "^'^^^  '^^^  ^e^n  left  a^  the  Admiralty  for  him. 

Vaughan,  B. — Your  affidavits  must  shew  that  you  have 
used  reasonable  diligence  to  discover  him. 

Bayley,  B. — You  might  have  inquired  at  the  Admi- 
ralty,  and  have  left  a  notice  for  him.  The  act  says,  it 
must  be  made  out  to  the  satisfaction  of  a  Judge. 

Rule  refused. 


means  to  find 
him  or  give 
notice  have 
been  tried. 
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Bentlt  ».  Hook.  ' — *-"^ 

Cooper  had  obtomed  a  rule  nut,  on  behalf  of  the  Th«  Court  wiu 

sheriff  of  Oxfordshire^  calling  on  the  assignees  of  Hook  to  the  sheriff 

to  appear  and  state  their  claim  to  the  goods  seized  by  the  ^e%ieader  Act, 

sheriff  hi  execution  in  this  action.  ^^  "  "*"^ 

claim  appean 
.     .  to  have  been 

R.  V.  Richards  shewed  cause  for  the  assignees.  ^^^'  of  a  &u 

in  bankruptcy 
having  iunied  is 

Addison,  for  the  execution  creditor^  objected,  that  it  not  equivalent 
did  not  appear  that  any  claim  had  been  made  by  the  as-  the^at^eet  u> 
signees.  ^^«  «*»^  ^^ 

Cooper,  in  support  of  his  rule. — It  is  stated  that  notice 
was  given  to  us  of  the  bankruptcy  of  the  defendant,  and  that 
a  fiat  had  been  issued  against  him;  we  were  bound  to  take 
notice  of  that.  If  the  parties  had  come  by  consent,  the 
Court  would  have  made  a  rule ;  and  now,  all  parties  having 
appeared,  the  objection  is  waived.  Giving  notice  of  a 
fiat  in  bankruptcy  is  equivalent  to  a  claim. 

Baylby,  B« — It  does  not  appear  by  whom  the  notice  is 
given. 

GuBNBY,  B. — The  foundation  of  the  rule  is,  that  a 
claim  has  been  made.  The  bankruptcy  of  the  defendant 
may  be  a  ground  for  asking  for  time  to  return  the  writ, 
but  it  must  appear  that  a  claim  has  been  made. 

Rule  discharged,  with  costs. 
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^*-v — ^  Paull  v.  Paull. 

An  attachment  iSMIRKE  shewed  cause  against  a  rule,  which  had  been 

for  not  perform-  %      »       *  %       -rt  ti          n                       i               i*                       m 

ing  an  award  Obtained  by  FoUettf  for  an  attachment  for  non-performance 

ffranted  tf  an  ^^  *"  award.     It  appeared  from  the  affidavits  that  an  ac- 

Mtion  has  been  ^Jon  of  debt  had  been  commenced  upon  the  awards  and  that 

commenced  y 

except  upon  the  an  appearance  had  been  entered  to  it ;  and  it  was  objected 

continuing  the  ^^^^  ^^^^  plaintiff,  by  Commencing  an  action,  had  elected  to 

action,  and  pay-  gjopt  that  remedy,  and  that  the  Court  would  not  inter- 

ing  the  costs.  ^                            -^ ' 

Where  a  fere  now  by  summary  process,   and  expose  the  defendant 

matters  hi  dif-  to  the  vexation  of  two  separate  proceedings.  And  for  this 

feiT^areciud  ^^®  CAitA  Bcidley  V.  Loveday  (a),  where  the  Court  of  Com- 

in  the  award  ^^^  Pleos  refused  to  grant  an  attachment  for  non-perform- 

that  the  action  ®                      ^                                     ^ 

was  referred,  aucc  of  an  award  pending  an  action  brought  on  the  award, 

tioning  otiier'  or  to  allow  the  plaintiff  to  waive  the  action,  in  order  to 

ferenw  do^l^  *PP*y  ^^^  '^®  attachment;  and  the  case  of  Nichols  v.  Cha- 

not  constitute  lie(h)^  to  the  same  point.     The  affidavits  further  stated, 

the  award  on  that  uo  authority  had  ever  been  given  that  the  Judge's 

**^s?ch  an  Lb-  ^^^^^  should  be  made  a  rule  of  Court;  and  that  the  attor- 

jcction  should  uey  in  consenting  to  it  had  acted  without  authority.    An 

ground  of  a  se-  objection  was  also  made  to  the  award,  that  the  submission 

ti^to  wlfa^de  ^^^%  ^^  *^W  matters  in  difference,  the  award  appeared  to 

the  award,  sup-  ^^  only  respecting  the  matters  in  the  cause ;  for  it  com- 

daTits  shewing  menccd  by  reciting,  *'  Whereas  this  action  was  referred,** 

rthwmaucw*  &c.     In  Thornton  y.  Hornby  {c\  the  Court  of  Common 

in  difference.  Pleas  held,  that  where,  on  the  face  of  the  award,  it  ap- 

A  Judge's  or-  '                           '                                                        '            * 

der  for  referring  pearcd  doubtful  whether  the  award  was  final,  the  Court 

m^e^  rule  of^  would  not  grant  an  attachment,  but  would  leave  the  party 

^^^^  to  h»  «°»«dy  by  action. 

gave  no  autho- 

torney  to'con'  FoUett,  in  support  of  the  rule,  being  desired  by  the 

sent  to  Its  being  Qq^j^i  iq  confine  his  attention  to  the  first  point,  contended 

made  a  rule  of  c         ' 
Court. 

(a)  1  Bob.  &  p.  81.  48;  and    WUmot  v.  Allen,  cited 

(b)  14  Ves.  265.  C.  temp.  Hardw.  106;  and  Hata 

(c)  8  Bing.  13;  1  M.  &  Scott,      v.  Taylor,  2  Str  69$. 
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tbfft  Ibis  G;a8^  was  different  frpm  thfit  of  B^dl^y  y.  Z«of ^-  ^?4* 
cb^;  und  he  objected  tb<it  U  did  not  sufficiently  appear 
tjhat  an  action  was  now  depending  on  i\ie  award.  It  was 
pwoni  that  a  writ  of  aumnaoiis  in  an  action  of  debt  on  the 
award  bf^d  been  served,  ao4  w  appearance  entered ;  but 
\t  would  pot  i^ppear  fropi  the  writ,  upon  what  »ward  the 
apticff  W40  brpught;  and  no  declaration  had  been  deliver- 
ed} tboijgb  t|^^i(it  iiras  issued  in  /ipril,  1832.  Here,  there 
baa  be#Q  ^  demand  of  the  mon^y  due  on  ithe  award  before 
tb^  aptiqn  w^a  (^ownenced^  and  ^therefore  the  defendant  baa 
beev  i^.i)(y  of  a  conteinpt.  Th^re  is  no  case  in  the  books 
where  a  pitpty  has  distinctly  refufed  tQ  pay  after  a  d^and 
made  befpre  aption  brought,  as  is  the  case  here.  Thsre  is 
no  refison  wby.ti^  plaJ4iLtijBr  should  not  be  at  liberty  tpa^ail 
himself  .of  both  re^edi^,  though  be  m.ay  npt  be  entitled 
to  use  both  at  the  same  time;  bis  merely  commencing  an 
«etion  cannot  deprive  him  of  his  right  to  proceed  by  attach- 
ment, if  he  should  think  fit.  Badley  v.  Loveday  is  th^ 
only  authority  against  the  plaintifl^  and  the  Court  there 
considered  the  plaintiff  bad  made  his  election ;  but  there 
are  other  decisions  in  which  the  Court  considered  it  discre- 
tionary in  them  whether  they  would  ^rant  an  attachment 
.aft^r  an  action  had  been  brought,  or  not.  Stock  v.  De 
Smihfsfl)i  iU9d  W  anQifiyinQUs  case  in  ^Mtr^viis  Reports  (6), 
where  the  Court  granted  a  rule  for  an  attachment  on  the 
plaintiff's  undertaking  to  discontinue  his  action. 

liord  .LyN^DHUAST^  C.  3.— If  the  pii^intiff  bajd  dic^OiU- 
tinued  :hi8  action,  and  ptfid  the  costs  before  applying  for 
this  attachment,  the  ftpfiilication  would  have  been  perfectly 
regular;  apd.I  think  this  rule  should  be  absolute  upon  the 
4aQDS  «f  the  .plajntiff 's  idisconftinping  the  acjiiion,  and  pay- 
ing the  coats. 

(a)  Cas.  temp.  Hardw.  .106.  {b)  Page  .299. 
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Bayley,  B. — With  regard  to  the  objection  that  has 
been  made  to  the  award,  there  is  merely  a  mis-recital  ;'and9 
in  order  to  sustain  such  an  objection,  the  party  should 
have  come  to  the  Court  to  set  aside  the  awards  and  should 
have  shewn  that  there  really  were  other  matters  in  differ* 
ence  which  were  not  decided  upon  by  the  arbitrators.  In 
Thornton  v.  Hornby,  there  was  a  doubt  as  to  the  validity 
of  the  submission.  With  respect  to  the  order  having  been 
made  a  rule  of  Court  without  the  defendant's  consent,  it 
might  be  done  without  his  consent;  his  attorney  consented 
for  him.  Upon  the  other  point — a  demand  having  been 
made,  the  defendant  ought  to  have  complied  with  it ;  and 
the  plaintiff  having  two  remedies  is  not  under  the  circum- 
stances deprived  of  his  right  to  apply  here,  subject  to  the 
payment  of  costs,  as  the  Court  may  think  proper. 

GuRNEY,  B. — I  think  both  remedies  ought  not  to  be 
pursued  at  the  same  time. 

Rule  absolute:  the  plaintiff  discontinuing  the 
action,  and  paying  the  costs  (a). 


(a)  A  party  is  entitled  to  an 
action  by  due  course  of  law,  but 
to  an  attachment  only  at  the  dis- 
cretion of  the  Court — Per  Lord 
Hardwicke,  in  Stock  y.  De  Smith, 
C.  temp.  Hardw.  107*  And  in  an 
anonymous  case,  1  Salk.  73»  where 
the  order  of  the  proceedings  in  the 
principal  case  was  reversed,  viz. 
by  attachment  first,  and  then  by 
action,  a  motion  was  made  to 
stay  the  action,  on  the  ground  that 
the  party  ought  not  to  proceed 
both  ways;  and  it  was  likened  to  the 
case  of  an  action  on  an  attomey*B 
bill  being  stayed  whilst  the  matter 
is  under  reference  before  the  Mas- 


ter; but  the  Court  refused  the 
motion,  and  said  that  the  instance 
cited  of  the  attorney's  action  was 
different,  because  the  Court,  in 
relieving  the  defendant  in  a  sum- 
mary way,  gives  the  attorney 
amends  (by  the  defendant's  under- 
taking to  pay);  but  here  the  plain- 
tiff had  had  no  satisfaction  on  the 
attachment.  So,  in  Web$ter  v.  B»- 
shopy  Prec.  Ch.  223,  2  Vem.  44, 
the  Court  would  not  stay  pro- 
ceedings in  the  action,  though  the 
defendant  was  in  custody  on  the 
attachment.  But  in  Richardton  v. 
Chancey,  1  Barnard.  386,  the  de- 
fendant having  been  taken  in  ez- 
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ecadon  oo  the  judgmeDt,  the 
Court  discharged  the  attachment. 
It  is  said  in  Tidd,  (9th  ed.)  p.  834, 
that  "  when  the  submission  is  by 
rale  of  Court  originally,  or  by  or- 
der of  Niii  Prim  or  agreement, 
which  is  afterwards  made  a  rule 
of  Court,  the  party  disobeying  an 
award  is  not  only  liable  to  an  ac- 
tion, but  also  to  an  attachment  as 
for  a  contempt;  but  tUs  must  be 


understood  to  be  intended  with  re- 
ference only  to  the  choice  of  re- 
medies wluch  the  party  has,  and 
not  as  to  his  right  to  pursue  both 
simultaneously;  and  the  authori- 
ties cited  do  not  warrant  any  other 
than  that  construction,  which  is 
also  confirmed  by  the  mode  in 
which  the  result  of  the  authorities 
is  stated  by  the  learned  author  in 
the  previous  page  (833). 


1834. 


i>/4:^/ZJL^j^^/''^^^j^^^^'^*^^^^ 


Johnson  and  Woodfall,  Assignees  of  Cockrani,  a 

Bankrupt,  v.  Marriat. 

W.  H.  WA  TSON,  in  the  last  term,  obtained  a  rule  An  attorney 

who  has  been 

nisi,  calling  on  the  defendant  to  shew  cause  why  an  order  employed  by 
of  Bayletf,  B.,  appointing  Cyrus  Jay  attorney  for  the   ^us^'^lSdThen 
defendant,  should  not  be  discharfi^ed ;  and  why  Cyrus  Jay  dwchargcd,w 

*  o       »  .^       i7  ^     not  on  that  ac- 

should  not  be  restrained  from  acting  as  attorney  for  the  count  prevented 

defendant  in  this  cause;  and  why  C  Jay  should  not,  on  attorney  for  the 

notice  being  given  to  him,  pay  the  costs.    On  the  last  day  3«w  winecMe 

of  the  term  the  rule  was  enlarged,  the  defendant  being  of  misconduct  b 

made  out 
abroad.  against  him. 

A  party  upon 
whom  the  rule 

Bompas,  Seijt.,  for  the  defendant — The  rule  so  far  as  does  not  call  u 
regards  Cyrus  Jay  is  irregular^  for  he  is  not  before  the  app^^^ahew 
Court.    With  respect  to  the  merits  of  the  case,  I  admit  ?^".*«'  *»«^"«« 

*  '  he  IS  served 

that  an  attorney  has  no  risht  to  withdraw  and  ao  over  to  with  the  rule; 

the  other  side.     The  ground  of  the  motion  is,  that  Mr.  the  Court  will' 

Jay  waa  at  first  concerned  for  the  plaintiffs.  The  facts  are  "ostflfa^p^e^^ 

shortly  these: — A  commission  of  bankrupt  having  issued  ing* 

i\  here  a  rule 

against  Cochrane^  the  bankrupt,  in  May^  1832,  Mr.  Jay  is  enlarged  from 
was  employed  by  the  assignees  as  their  attorney.  In  Mi-  MichaeinwT  ^^ 
chaelmas  Term  an  action  was  commenced  by  the  assignees  J*J?*'  *®*lf ![!? 

nieci  a  weeiL  oe* 

to  recover  part  of  the  bankrupt's  property.    In  March  the  fore  the  latter 

plaintiffs  voluntarily  changed  their  attorney,  and  employed  time. 

aa2 


/^y. 
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>tBd4.        ^mi*fr  Shyhr;  imd  tbei'^fore)  ^havittg  Y^en  Iftie  prooi^v 
ings  out  bir  Mt'r.  Jay's  liands,  th6  plaintfffi  (cannot  ob]e(!tto 
V.  his  acting  for  the  other  side.  It  is  sworn  in  support  of  the 

-tvAby  that  Mr.  Jkry  was  consulted  «boUt  tbe  action;  -twit 
^it  is  denied.  No  case  of  iniscsorrdMt  is  vnade^otM  -agtiinst 
him^  or  that  he  liad  refused  to  f)Voceed,  &c.     Tie  defen- 
dant has  a  right  to  en^ploy  an  attorney,  though  he  has  been 
fdisobar^edby'thiB  pfeSntifrsw  In  OkolmtmdeteffY,  CUnion{a\ 
the  attorney  ^M«  "hot  -disksliarg^d,  but  vokilitat41y  titftired^ 
and  in   Grissellr.  Peio{b)t  the  Court  of  Common  Pleas 
refused  to  restrain  the  defendant's  attomies  from  acting  in 
the  cause,  on  the  ground  that  they  had  obtained  a  know- 
ledge of  the  plaintiff 's  casein  the  ^xurrse  of  a  Chancery 
suit  in  which  they  had  beee  acting  in  conjunction  with 
the  plaintiff,  and  in  which  the  defendant  had  no  intenBSt; 
the  defendant's  attornies  deposing  fhat,  in  that  suit,  they 
acted  also  for  the  defendant.    Tt  mi^ht  Ibe  a  matter  of  the 
greatest  inconveniemce  in  a  tsountry  town  where  there  migbt 
be  only  two  attomies,  if  one  party,  after  employing  one  of 
the  attornies,  migbt  voluntarily  discbarge  bim,  and  thereby 
prevent  his  beiirg  employed  by  the  other  side.    It  is  also 
alleged,  that  there  was  a  cade  lud  before  counsel,  but  tbat 
^ve  say  was  done  by  a  Mr.  Peart    Beer  v.  lVard(c)  only 
goes  the  length  of  shewing  that  a  solicitor,  who  has  been 
discharged,  may,  upon  proof  of  misconduct,  be  restrained 
fr9m  communicating  information  that  has  come  to  his 
knowledge  confidentially  from  his  client.    Here,  no  case 
of  misconduct  is  made  out  against  Mr.  Jay.  And  in  £nt- 
cheno  v.  Thorp  {d),  the  Court  refused  to  restrain  a  clerk  to 
a  solicitor  commencing  business  from  acting  as  solicitor  for 
parties  against  whom  his  master  was  employed,  upon  ge- 
neral allegations  of  his  having  in  his  former  service  ac^ 
quired  information  likely  to  be  prejudicial  to  the  clients  of 
his  master. 

(«)  19  Ves.  261.  (c)  1  Jacob,  77- 

(A)  2  M.  &  Scott,d68 ;  9  Bing.  1 .         (rf)  W.  309. 
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r  Jtfiim^el.  for  %A»j(.-r-r]Vlf«  /ay  ought  to.  have  l^e^  n>ade  a  1934, 
pAfty  tQ  t)i€^  fule ;  ^t^  ^»  \ie  has  been  serve4»  he  ifi  com*- 
1^4  to  appear  to  take  the  objection^  He  is  ipte? ested 
9  the  riile,  tjhciugh  the  Covert  cannot  m4^e  an  orcjer  qpon^ 
biii^;  fipr  if  thifli  vMle  had  hci^n  XD^cle  absolvUe  in  tb^  tecma 
pr<»y«4»  h»  i90i)14  harve  been  4isplAced.  He  citec|  Woo4 
V.  Critehjield  (a). 

E^YLi^Yy  B.-r-No  rule  would  have  h^en  pi|ade  affecting 
Itfi**  /ay  without  bearing  him*  At  present  he  v^  not  called 
CD,  and  cannot  be  beard.  In  aid  of  Captain  Mamat^  be 
might  bi^vo  fUcid  any  affidavit  be  chose. 

.  WaUon^  in  support  of  the  rule. — :Th^  action  iras  broqgh t 
l)J  the  ass^u^s  to  recover  from  the  defendant  mpiiey  le- 
vied bj  him  on  the  bankrupt.  The  opinion  of  counsel  wa;; 
taken  on  a  case.  Mr.  Jay  commenced  the  a^tion^  deliver- 
ed the  declaration  and  the  issue.  It  is  said  that  the  case 
,was  got  fr<m  a  Mr*  Pea^rt;  but  it  is  dated  after  Mr,  Jfay 
had  been  appoipt^  attorney;  and  at  all  events  the  facts  oi' 
the  CAM  must  h^vfi  cpme  to  his  knowledge,  even  if  he  did 
^  pr^pure  it  He  ^aysj  that»  whilst  he  acted  as  sn^icitor, 
,h4  ip(a#  never  consisted  by  the  assignees;  ai|d  that  during 
all  tbf»  period  of  his  being  employed  b^  wi^  aqt  furth^f 
acquainted  with  th^  cas^  ti^ap  is  disclosed  in  the  d^l^J^ 
i^tiop.  In  Chaknowkley  v.  Clinton  {k)  it  wa^  h^ld?  that  a9 
attorp^y  ov  solicitor  coMld  xw^  give  up  hia  cliept  ^»d  ^f^ 
fox  the  opposite  party  in  any  suits  between  them*  CpniV 
dential  f^animmicatioiis  pamiQt  be  diyiilged  by  an  attori^ 
in  the  vitnefs  bqi:«  whether  he  ha^s  been  di99)ai?s.ed  fra^ 
,WPf ic^  or  pth#rvi«e.  ip  Esvitt  y.  Price  (q)  ^n  iiyipctfo^ 
waa  gv^«te^  tp  rpstraw  the  d^clpaure  pf  aecrets  which  ha^l 
.Qfni^  to  th^  defendant's  |ci|pwledj{e  in  th(p  c^p^rse  qf  a  c<mv- 
^fidential  employment •    Every  client  ought  to  be  free  to 

(•)  I  IHw,  P.  C.  W,  ih)  19  Vc»,  m>  (c)  I  Sim.  4ft3, 
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18d4.        employ  or  change  an  attorney.     Mr.  Jay  was  consolted  in 
'  the  action,  the  bankrupt  attended  him,  and  being  ad- 

Johnson  «»««m^*'  ij 

fk  yised  that  an  action  would  lie,  Mr.  Jay  commenced  and 

carried  on  the  proceedings;  that  is  not  denied.  With 
respect  to  the  rule,  Mr.  Jay  has  not  been  taken  by  sur- 
prise ;  he  has  had  the  whole  vacation  to  file  affidavits  in. 

Bayley,  B. — It  is  a  general  rule,  that  if  a  rule  is  en- 
larged from  Trinity  to  Michaelmas  Term,  if  the  affidavits 
are  filed  a  week  before  Michaelmas  Term,  that  is  sufficient 

Watson. — Mr.  Jay  must  have  been  well  aware  of  the 
meaning  of  the  rule.  Mr.  Prtc^  applied  last  term  to  enlarge 
it,  and  then  Mr.  Jay  appeared  by  counsel,  and  the  «i- 
larged  rule  was  drawn  up  so:  he  has  since  filed  affidavits, 
and  given  notice  that  he  should  appear,  and  get  the  rule 
discharged  with  costs. 

Bayley,  B. — It  appears  to  me  that  we  ought  not  to 
make  this  rule  absolute.    In  Cholmondeley  v.  Clinton,  the 
party  was  restrained,  because,  by  a  private  agreement, 
Montriou  agreed  to  withdraw;  but  it  seems  to  have  been 
the  opinion  of  Lord  Eldon,  that,  but  for  that  agreement, 
he  might  have  acted;  but  I  do  not  go  upon  that  only,  but 
on  the  defect  of  the  affidavits.     It  is  quite  a  new  species 
of  application.     GrisseU  v.  Peto  was  a  case  in  which  the 
Court  of  Common  Pleas  refused  to  interfere;  and  Tindal, 
C.  J.,  was  of  opinion  that  nothing  but  a  very  strong  case 
ought  to  induce  the  Court  to  do  so :  the  attorney  there  stated 
he  had  obtained  very  little  more  information  than  he  would 
otherwise  have  acquired.    In  Bricheno  v.  Thorp,  Lord 
Eldon  says,  he  must  have  it  pointed  out  to  him  in  what 
particulars  the  emplojrment  of  the  attorney  may  be  pre- 
judicial to  the  plaintiffs.    The  foundation  of  my  opinion 
is  that  the  client  makes  no  affidavit.    Mr.  Jay  was  ori- 
ginally employed  by  the  assignees;  they  must  know  whe- 
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ther  they  have  made  any  confidential  communications.         1834. 
They  neither  of  them  join  in  any  affidavit.     Mr.  Jay      johmson 
states  he  never  had  any  instructions  or  communication  <;. 

Marriat. 

from  any  party  but  Johnson.     One  ground  for  the  appli- 
cation was  contended  to  be,  that  Mr.  Jay  drew  out  a  case, 
which  he  laid  before  counsel,  and  that  it  must  therefore 
be  supposed  that  Mr.  Jay  was  fully  acquainted  with  the 
facts  of  the  case;  but  if  the  fact  were  so,  it  should  have 
been  so  stated  in  the  affidavits;  but  the  only  affidavits  are 
by  two  persons  of  the  names  of  Taylor  and  ElUoiL    Mr. 
EUioit  says,  it  appears  by  the  bill  of  costs  of  Cyrus  Jay, 
that  there  had  been  an  illegal  seizure  of  the  bankrupt's 
property  by  the  defendant;   that  counsel's  opinion  had 
been  taken  that  an  action  might  be  maintained,  which 
was  accordingly  brought,  and  the  issue  was  delivered  by 
Jay,  who  gave  notice  of  trial,  and  made  two  briefs  of  the 
pleadings;  and  then  Taylor  says  he  was  appointed  attor- 
ney in  the  room  of  Jay;  and  then  follows  a  statement  of 
summonses  and  correspondence  about  the  appointment  of 
Taylor  and  the  payment  of  Mr.  Jay's  costs.    It  is  not 
stated  that  Mr.  Jay  is  in  the  possession  of  any  material 
facts;  it  concludes  by  stating  that  Cyrus  Jay  having  been 
attorney  for  the  commission,  and  having  advised  with  the 
plaintiffs  and  taken  counsel's  opinion,  he  is  well  acquainted 
with  the  facts  of  the  case;  but,  if  any  material  facts  had 
been  disclosed,  they  should  have  been  stated,  and  also  in 
what  respect  the  case  contained  material  or  confidential 
information,  which  it  would  be  a  breach  of  confidence  in 
the  attorney  to  act  upon,  not  generally  that  it  did  contain 
material  information.    If  it  had  been  stated  that  Mr.  Jay, 
in  his  character  of  attorney  for  the  plaintiffs,  had  become 
acquainted  with  facts  essential  to  the  plaintiffs'    case,  I 
should  have  paused  before  I  discharged  this  rule;  but  they 
only  draw  their  inferences  from  the  bill  of  costs. 

BoLLAND,  B. — ^I  take  the  same  view  of  the  case.  There 


biH 


CASES  dN  PDtMf S  OF  PRAC^ICB^  BXCH. 


18d4< 


9. 
MARltlAT. 


18  no  dUflSoient  ground  stated  itl  the  affldavit  to  warrant 
bur  intetferetice.  Tbe  defeildatit  wishes  td  eiii]p]o7  Mr. 
Jay :  tbe  pldtitiffs  say  he  ought  not.  But  it  appears  to  me 
that  Lord  Eldon  thought  that  if  a  party  discharged  a  man 
without  good  cattsci  he  doed  so  at  his  periL  We  catinot 
restrain  Mr.  Jay  from  cdmmunicating  with  Captldn  ilfur- 
riat^  eten  if  we  restrained  him  from  acting  as  attorney. 
Lord  £ld0n  thought,  if  a  client  discbaiged  his  attorney 
from  whim,  or  without  just  ground  6f  cotnpl^ti  the  a^ 
tomey  was  at  liberty  to  go  to  the  other  side. 

GuRNEYi  B. — I  do  not  mean  to  say  that  in  nO  caAe 
would  the  Court  interfere,  because  an  attorney  may  mia- 
conduct  himself  I  but  here  there  is  no  proof  of  misconduct 

Rule  discharged,  with  costs. 

Mansel  for  Jay  contended,  that  be  ought  to  have  his 
costs  of  appearing. 

Bayley,  B. — ^We  make  no  order  as  to  them :  we  hate 
treated  Mr.  Jay  as  if  he  was  Ao  party  to  thid  liile;  thougti 
Mr.  Jay  had  notice  given  to  him,  that  does  not  make  htm 
a  party  to  the  rule. 


RiOHT  d.  JfiFj^BaY  V.  Wrong. 

Where  the  no-  JSauNDEBS  moved  for  judgment  against  the  casual 
ofl  dUuTrJS^n  ^J^^^9  unless  an  appearance  was  entered  of  the  present 
in  ejectment      t^mj.    The  declaration  was  served  in  Oetobi^r  last,  with  a 

WM  to  appear 

in  Michaelmas    noticc  to  appear  in  Miehaelmas  Term. 

Term,  and  the 
motion  for  judg- 

""*"'  "T"  "^*         Bayley,  B.— Take  a  rule,  utileiss  cause  is  ahewn  by  the 

made  till  Hilary  '  '  '' 

Term,  the  Court  last  day  but  <!Mt  of  the  term. 

refused  to  grant 

a  rule,  unless 

the  defendant 

had  an  opportunity  of  shewing  cause. 
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Evans  and  Others^  Execatorii  f>.  Taylor.  - 

XHIS  was  ail  action  for  an  attorney's  bUl  of  costs  incurred  THe  Master,  to 

whom  abiilof 

in  an  action  in  the  Comimm  P/eot  of  Zby&ir  V.  £f?aitf.  The  eoMsbreferroa 
bill  was  in  the  usual  way  referred  by  order  of  a  Jodge  to  be  ^  ^^^^t^k!^ 
taxed.    The  Master  had  referred  it  to  the  Prothonotaty  quire  into  tbo 
of  the  Common  Pleas*   It  was  contended  before  him,  that  bwtnendMiged 
jBmm#>  the  testator, had  undertaken  to  do  the  buriness  for  to  bedrnfor 
costs  out  of  pocketi  -and  an  affidavit  of  the  plaintiff  had  ^^^^^^ 
been  admitted  by  him  to  prove  that  fact,  and  the  bill  had 
been  taxed  upon  that  principle.      Ball  now  moved  to 
review  the  taxation,  contending  that  the  Master  had  no 
anthority  to  go  into  the  question  of  liability ;  that  it  was 
only  of  late  years  that  a  bill  of  executors  had  been  allowed 
to-be  taxed;  and  that  the  Master  bad  no  power  to  release 
the  defendant  from  his  undertaking. 

Alexander  shewed  cause  in  the  first  instance. — He  con- 
tended that  it  was  too  late  to  take  the  objection,  the  Master 
having  heard  and  determined  upon  the  point}  that  it 
dearly  appeared  from  the  defendant's  affidavit,  that  there 
had  been  such  an  agreement,  and  that  the  plaintiffii  them- 
seWes  had  put  in  an  affidavit  before  the  Master  in  answer 
to  the  defendant's  affidavit. 

Bayley^  B. — I  think  the  Master  has  done  what  strictly 
be  had  no  authority  to  do,  and  that  the  taxation  should 
be  reviewed* 

Rule  absolute. 
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1834. 
^    V    '^  Primrose  r.  Baddeley. 

The  rale  that  JSUSBY  {oti  January  14)  moved  to  discharge  a  defen- 
to  set^uidepro-  dant  out  of  custody,  and  to  set  aside  the  copy  of  the  writ 
^l^t/m!!lit  ^f  ««PMW  for  irregularity.  The  arrest  was  on  the  4th 
he  made  in  a      of  December  preTioiis.    In  answer  to  a  question  of  Bay- 

reatODable  timey    ,  «  «^ 

•ppiiet  ai  well  Uff,  B.,  why  the  defendant  did  not  apply  in  vacation,  it 
prieonoTM  to  ^  ^^  argued  that  it  was  not  too  late  for  a  prisoner  to  apply, 
other  penoni.     ({^e  defendant  being  sUU  in  custody,  and  no  proceedings 

having  heen  taken  since  the  arrest 

Bayley,  B. — His  being  a  prisoner  nuikes  no  diflference. 
Unless  there  is  an  aflSdavit  accounting  for  the  dday,  the 
rule  must  be  refused. 

Rule  refused* 


Williams  r.  Williams. 

Where  a  Terdict  jK*  V.  RICHARDS  having  obtained  a  rule  fdsi  for  set- 
thTiOMence  of'  ^uig  aside  the  execution  issued  against  the  defendant,  and 
defendant,  on     jg^  ^^^  verdict  given  for  the  plaintiff  in  the  Sheriff's  Court 

aoconnt  of  no  *  * 

notice  of  trial  of  Carnarvon,  on  the  ground  of  no  notice  of  trial  having 
Court  let  the      been  given  to  the  defendant — 

verdict  aside, 
though  the  de- 
fendant did  not       TomUnsan  shewed  cause,  and  objected  that  it  was  not 

•wear  positively  ,  - 

to  a  good  de-  swom  that  there  was  a  good  defence  on  the  merits. .  The 
^^j^"^  ^*       affidavit  merely  stated  that  the  defendant  had  merits,  and  a 

good  defence  to  the  action. 

Bayley,  B. — ^Asyou  are  irregular,  an  affidavit  of  merits 
is  not  necessary.  The  verdict  and  execution  are  irreguhur. 

Rule  absolute. 
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1834. 
WooLLiBON  V.  Hodgson.  ^    v    ^ 

XHE  defendant  having  paid  his  attorney  a  bill  of  costs,  An  attorney 

by  giving  a  bill  of  exchange  for  the  amount,  on  which  the  bfu  of  exchange 

present  action  was  brought,  afterwards  had  the  bill  of  costs  {jj*"  y^Jem*^^^ 

taxed,  and  got  a  sixth  part  taken  off.  which  entitled  him  bui  of  coeti,  bat 

,  i.  .  rwii  ,       .  . ,  *«  WU  of  ex- 

to  the  costs  of  taxation.     The  attorney  having  paid  away  change  not  ba- 
the bill  of  exchange,  which  was  not  honoured  by  the  de-  tomey  had  been 
fendant  when  it  became  due —  !?"1"'^  *.*• 

the  Court  al- 
lowed him  to 

Humfrey  obtamed  a  rule  ntM,  on  behalf  of  the  attorney,  ^^^  ^ 

eallbg  on  the  defendant  to  shew  cause  why  he  (the  attor-  bui  (more  than  - 

ney)  should  not  be  at  liberty  to  pay  the  costs  of  taxation  been  taken  off) 

to  the  holder  of  the  bill  m  part  payment  of  it,  instead  of  ^e  ^^fn^^ 

paying  them  to  the  defendant.  payment 

Miller  shewed  cause. 

The  Court  made  the  rule  absolute. 


Burleigh  v.  Kingdom. 

X  HIS  was  a  motion  to  set  aside  all  the  proceedings,  un-  where  an  ae- 
less  10*.  should  be  refunded.     The  writ  was  indorsed  for  f^J^  Ael^eriff] 
2W.    At  the  trial  before  the  sheriff^  the  jury  gave  a  ver-  ^^  Ae  Writ 

of  Trial  Act* 

diet  for  20/.,  and  10*.  for  interest.  and  the  jury 

give  S02.  for  the 
debt,  and  10«. 

Butt  shewed  cause,  and  argued  that  the  verdict  was  ^  l^**T*!  .u 

'  ^  nwible,  that  the 

right  in  point  of  law,  and  referred  to  sects.  17  &  28  of  TerdictUbad 

Bayley,  B. — You  may  be  under  some  diflSculty  unless 
you  remit. 

The  rule  was  discharged  without  costs,  the  plain-** 
tiff  remitting  the  10«# 
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"*    ^    ^  .   JoioiaQK  r.  WauLa. 

MotiwH  far  J.  HIS  was  an  kaae  triad  belora  tha  sheriff  of  l4mim$ 

4tr  the  Writ  of  under  the  Writ  of  Trial  Act  (a),  «*A  ^  plaintiff  oblaiMd  a 

^v^hti^  verdict  contrary  feoi  tha  dieaction  of  tha  aacondacy. 

an  as  affidavit 
ofthefrd^or 

ofttfaesadnw  Siammerf  moved  lor  a  rale  nm  to  aaft  aaidotbat  wr« 


UriaedTby^.  ^^9  or  to  ci^c  a  verdict  Cw  the  dafeiidaDt»  or  a  QonBait. 
cwt  wiu  aoT    "^^  action  was  for  the  price  of  gooda;  aod  the  o^tctiaa 


paf  tbe  saoM  taken  at  the  trial,  and  now  renewed,  was,  that,  as  the 
notca  of  tiM  UB-  plaintiff  bad  made  the  contract  as  agent,  be  coidd  net  sue 
they  do  to  r  *'  principal  The  intoice  was  made — *'  Bought  otJolm- 
jud^a  notca  9i  son  %  Coohe—J.  H.  Johnsfm,  Agent  :•*  and  Biekerkm,  ▼. 

BurreU{hy  was  cited  to  that  effect.  The  sheriff  had  cer- 
tified that  judgment  ought  not  to  be  signed  unA  the  de- 
fendant had  had  an  opportunity  of  applying  to  the  Cqurt 

BaylsYs  B* — How  can  the  sheriff  save  the  point?    We 
cannot  enter  a  verdict  for  the  defendant. 

Stammers, — Then  I  move  for  a  new  trial :  the  pliuntiff 
refused  to  be  nonsuited. 

The  Court  baring  granted  a  rule  nui  for  a  new  trial— 

ii.  V.  Richards  shewed  cause,  and  objected  that  tb^ 
rule  was  not  drawn  up  on  reading  aay  aflldavit* 

Stammers. — The  under-sheriff  ia  put  in  the  ^tuation 

of.  a  judge  of  this  Court    Tbe  under-sheriff's  notes  of 

-    the  trial,  and  certificate  under  his  seaL  have  beee  handad 

to  the  Chief  Baron,  and  they  are  sufficient  upon  which  to 

«groond  the  rule. 

Bayley,  B. — The  under-sheriff  who  tries  under  that 
(a)  3  &  4  Wm.  4;  c.  42.  {b)  5  M.  &  Sel.  383. 


net  is  not  in  the  idtuatioii  of  n  judge.  We  should  ibe  get-  i€84. 
tftig  til  of  all  Pide«  if  ive  v^re  to  «How  :aippIioatioiR  to  the 
Court,  without  any  affidavits  to  ground  tbem  upon*  There 
is  no  affidavit  of  the  facts,  nor  of  the  certificate  of  the 
secondary,  nor  are  tiie  ne^tes  veriiBfed  by  affidavit.  As  this 
is  an  application  on  a  new  act,  and  tiie  defendaat  .may 
have  been  misled,  we  will  grant  leave  to  the  defendant  to 
make  a  fresh  motion  upon  proper  materials,  upon  payment 
of  costs,  and  bringing  the  money  into  Court. 


The  rest  of  the  Ooni<t  concurred. 


RuJe  dischai|ged. 


iWaf&— Jt  has  since  been  inti-  new  trials,  under  the  Writ  of  Trial 

mated  from  the  bench,  that,  in  A(*t,  to  be  made  upon  producing 

order'to  save  expense,  the  Judges  the  under-sheriff's  notes,  verified 

halve  t^reed  to  dHow  motions  f (Mr  by  affifliwh. 


Groombridge  v.  Fletcher. 

X'HIS  was  «n  action  by  ^a  landlord  against  the  sheriff  for  in  an  action  by 
misconducting  a  sale  of  the  .tenant's  property,  whereby  be  ^ngt°the  she- 
lost  the  amount  of  the  >rent  due  to  him.    The  rent  -due  "^'  ***f  ^^J^ 

refused  to  allow 

was  45/L,  but  the  sale  only  produoed  25L  the  proceeds  of 

the  sale  to  be 
paid  into  Court 

Alexander y  on  behalf  of  the  defendant,  moved  for  a  with  the  costs  of 

'  -  the  action, 

rule  .for  paying  into  Court  ^the  25^^  which  was  still  in  the   though  it  was 

1      •an     1         1  •  1       1  1  .  sworn  that  the 

snenti  s  hands,  with  the  costs  up  to  the  present  time,   sale  was  regu- 
Thcre  was  an  affidavit  that  the  sale  was  conducted  in  every   '"^^  conducted. 
respect  in  a  proper  manner.    The  object  of  the  rule^was 
to  save  further  expense. 

Lord  Lyndhurst,  C.  B.— The  plaintiff  says  that  the  de-. 
fendant  acted  wrongfully;  and  he  has  a  right  to  try  that 
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1834.        question.    The  sheriff  either  has  a  defence,  or  he  has  not : 

Groombridob  *^  ^^  ^*'*  ^^^^^  *®  ^^  occasion  for  this  motion ;  if  he  has 

V.  not,  he  has  no  right  to  it. 

Flbtchbr. 

B AYLBYf  B. — The  saying  of  expense  would  be  a  ground 
for  a  similar  motion  in  every  action. 

Rule  refused. 


Read  r.  Coleman. 

A  party  who  X  HIS  was  an  action  by  a  tenant  against  his  landlord. 
mint  of  wUch"  ^^^  plaintiff  held  under  an  agreement,  of  which  there  was 
there  if  only  Qjjy  qq^  copy,  which  was  in  the  defendant's  hands.  The 
boond  to  give  a  plaintiff  demanded  a  copy  of  the  agreement,  but  the  de- 
other  tide,  with-  fendant  refused,  unless  the  plaintiff  would  admit  the  hand- 
any  iiermi.'^Aii  ^"^g>  '^^  agree  to  refer  to  one  of  six  barristers  named 
application  lor  a  by  the  defendant.    Knotoles  having  obtained  a  rule  tdd 

copy  of  an 

agreement  that  the  defendant  should  deliver  a  copy  and  produce 
^Sie^toa  Judge  ^^^  original  at  the  Stamp-office  to  be  stamped — 

at  chamberiv 
and  not  to  the 

fall  Court  Alexander  shewed  cause,  and  said  that  he  shoald  not 

have  opposed  this  rule  unless  costs  had  been  demanded ; 
and  that  the  defendant  had  offered,  by  letter,  to  give  a 
copy,  if  the  plaintiff  would  admit  a  tender  of  91/.,  and 
agree  to  refer  to  a  barrister. 


Baylby,  B. — The  defendant  had  no  right  to  insist  upon 
those  terms:  this  is  a  motion  of  course  at  chaml>ers:  the 
costs  will  be  costs  in  the  cause. 

Vaughan  and  Gurmey,  Barons,  concurred. 

Rule  absolute  for  a  copy  at  the  plaintiff's  expense. 
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Stevens  v.  Pell.  "^  *    " 

X  HIS  was  a  rule  which  had  been  obtained  by  FoUetty  for  A  defendant, 

setting  aside  the  writ  of  inquiry  and  all  subsequent  pro-  terms  to  uke 

ceedings  for  irregularity.   The  question  was,  whether  the  Ji2[*ij°nJ,^  ^^ 

defendant  was  entitled^under  the  circumstances,  to  fourteen  ^^^^  to  t*ke 

short  notice  of 

days*  notice  of  inquiry.     The  venue  was  laid  in  Londdh,  inquiry. 

but  the  defendant  lived  more  than  forty  miles  from  Lon-  ^^  whom  an  i^ 

don.    There  had  been  a  demurrer  to  the  plea,  which  was  '^i«. notice 

*^       '          ^  .  Of  inquiry  is 

argued  on  the  13th  of  November^  and  judgment  given  in  given,  ought  to 

favour  of  the  plaintiff.     On  the  14th,  notice  was  given  with,  and  state 

that  a  writ  of  inquiry  would  be  executed  on  the  22nd.  j2"hM  ufi?'*" 

On  the  20th,  the  defendant  cave  notice  that  he  meant  Where  a  notice 

.                        .              ,         ,  o*  inquiry  was 

to  apply  to  the  Court  to  set  aside  the  notice  of  inquiry,  given,  with 

but  did  not  specify  the  objection.     The  trial  took  place  i^tead^of  fou^ 

on  the  22nd,  and  on  the  2Srd  the  rule  nm  was  granted  by  J/fe^jf^nt,*  to- 

this  Court.     The  defendant  had  had  time  to  plead  on  the  ftead  of  retum- 

nsual  terms  of  pleading  issuably,  rejoining  gratis,  and  gave  notice,  af- 

taking  short  notice  of  trial.  %^  ^^^f 

he  intended  to 

Humfrey  shewed  cause,  and  contended,  for  the  plain-  aside,  without 

tiff,  that  the  defendant,  being  under  terms  to  take  short  Lotion,  thV  ' 
notice  of  trial,  was  not  entitled  to  fourteen  days'  notice  of  p""'^  <»  "»J^- 

■^            ^    •  ing  the  rule  ah- 

inquiry,  and  that  eight  days  were  sufficient;  that  if  the  solute  for  set- 
defendant  objected  to  the  notice  of  inquiry,  it  was  his  inquky,  refused 
duty  to  have  returned  it,  which  was  the  invariable  prac-  ^^ 
tice;  and  that  there  was  no  reason  why  a  party  should 
be  entitled  to  full  notice  of  inquiry  when  he  was  only  enti- 
tled to  short  notice  of  trial.     Where  the  defendant  resides 
IB  a  matter  peculiarly  within  his  knowledge,  and  he  ought 
to  have  informed  the  plaintiff  of  it ;  and  it  is  sworn  by  the 
plaintiff's  attornies'  clerk  that  he  did  not  know  that  the 
defendant  lived  more  than  forty  miles  from  London.    It 
was  further  contended  that  the  application  was  too  late, 
and  that  the  defendant  ought  not  to  have  laid  by  till  all 
the  expense  was  incurred  in  executing  the  inquiry,  and 
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afterwards  obtain  a  rule  at  the  end  of  the  last  term, 
drawn  up  for  the  present.  He  should  have  applied 
«  to  set  aside  the  notice.  He  cited  JJogdy^  Hooper  (€J, 
where  it  was  held  that  a  defendant,  wfao  was  residing  atao 
hotel  in  town  from  the  time  of  his  arrest  till  be  was  served 
with  notice  of  executing  a  writ  of  inquiry,  was  not  en- 
tided  to  xaore  than  eight  days'  notice  in  a  towA  i^use, 
thoiigh  bis  general  residence  was  more  than  forty  mUes 
from  town.    Besides,  there  is  no  affidayit  of  merits. 

FolleU^  in  support  <3f  the  irwie.— As  to  the  laat  point, 
the  defendant  lives  in  N^rthamptansiire;  and  it  is  not 
shewn  where  he  was  served.  This  was  a  special  actionoa 
a  ifuarantie,  and  tberefi)re  we  could  not  awoar  to  merits: 
and  it  ought  to  appear,  on  the  other  side,  that  they  wevse 
i^gpioraoi;  of  the  .defendant'^  rendence^  but  it  is  merely 
sworn  by  the  attornies'  ^lerk^  who  does  not  appear  to 
have  been  the  managing  clerk,  or  J^new  aoy  thing  of  the 
cause;  and  the  inference  is,  that  the  fact  was  known 
to  them,  and  that  they  relied  upon  the  defendant's  not 
baying  xetumed  the  Jiotice.  But  there  is  a  poritiv^  rule 
o£  Court;,  which  is  inflexible,  that,  where  a  de^oodawt 
lives  forty  miles  from  L^ndoUy  he  is  entntled  to  four- 
teen days'  notice;  and  when  ithej  wej:e  informed  thejr 
were  irregular^  they  .might  have  ^sked  what  was  the  ime- 
^ularity.  The  defendajQt  ^wias  iiot  bound  by  the  terms  im- 
posed upon  .him  to  take  short  jiotice  of  inquiry.  A  party 
nuiy  lose  the  Sittings  .or  Assizes  if  he  cannot  give  abpit 
notice  of  trial,  but  that  does  not  apply  to  .writs  of  iof  uiry^ 
A  party  under  terms  to  take  short  notice  for  a  particular 
Sittii^s  is  not  bound  by  that  term  at  a  subsequent 
Sittings. 

Bayley,  B.— a  party  who  is  under  terms  to  take  short 
notice  of  trial  is  not  bound  to  tal^e  short  notice  of  inquiry. 

(a)a;Ewt,B83. 
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There  is  an  express  rule,  that,  where  the  defendant  lives  1834. 
forty  miles  from  London^  he  is  entitled  to  fourteen  days* 
notice*  In  strictness,  therefore,  he  is  entitled  to  the  whole 
time.  The  Master  says,  that  where  the  defendant  objects 
to  the  notice,  on  the  ground  of  its  not  giving  a  sufficient 
time,  the  practice  is  to  return  it,  and  tell  the  plaintiff  that 
the  defendant  lives  forty  miles  off,  because  it  lies  peculiarly 
within  his  own  knowledge.  If  it  had  appeared  satisfac- 
torily from  the  affidavits  that  the  plaintiff  knew  that  the 
defendant  lived  forty  miles  from  London,  or  that  he  was 
served  more  than  forty  miles  off,  the  case  would  have 
been  more  favourable  for  the  defendant ;  but,  upon  the 
whole,  I  think  the  inquiry  ought  to  be  set  aside  without 
costs,  for  the  defendant  must  have  known  that  the  plain- 
tiff would  act  on  his  notice;  and  the  defendant  only  says 
there  is  an  irregularity,  but  does  not  point  it  out. 

GuRNEY,  B. — One  of  the  usual  terms  now  is  to  take 
short  notice  of  inquiry  when  necessary. 

The  rest  of  the  Court  concurred. 

^     Rule  absolute,  without  costs. 


Ryalls  v.  Emerson. 

X  HIS  was  an  action  brought  by  an  attorney  for  his  bill  Where  an  ac- 
of  costs.     A  summons  was  taken  out  by  the  defendant  for  by  an  attorney 
staying  the  proceedings  and  for  having  the  bill  taxed ;  and  c*^^*^^^  the 
Faughan,  B.,  made  an  order  thereupon :  but  the  order  defendant  ob- 

.  •■  "11  11J        tained  an  order 

did  not  contain  in  it  the  usual  undertaking  by  the  de-  to  ux  the  bill, 
fendant  to   pay  what    was    found  due  by    the  Master,  ard  not  rontd^ 

any  direction  to 
the  defendant 
to  pay  what  was  due,  though  he  signed  the  usual  consent  in  the  Judge's  book»  and  another  order 
was  aifterwards  made  for  reviewing  the  taxation,  which  aUo  contained  no  direction  to  the  defen- 
dant to  pay  what  was  doe,  and  the  Master  found  a  sum  of  money  to  be  due  to  the  plaintiff,  who 
made  the  latter  order  only  a  rule  of  Court: — Held,  that  an  attachment  obtained  thereon  was  irre^ 
gular,  as  it  did  not  contain  any  order  on  the  defendant  to  pay. 

VOL.  11.  B  B  D.  P.  C, 
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1834.  ^  nor  did  it  order  the  defendant  to  pay  what  was  due;  but 
merely,  **  that,  on  payment  of  what  was  found  due  by 
the  Master,  proceedings  should  be  staid."  The  de- 
fendant, however,  had  signed  the  usual  consent  in  the 
Judge's  book.  The  order  also  directed  credit  to  be  given 
for  money  received  on  account  The  Master  found  that 
the  plaintiff  had  been  overpaid  by  6d.  A  summons  was 
then  taken  out  for  setting  aside  the  Master's  allocatur,  and 
for  reviewing  the  taxation ;  and  Mr.  Baron  Bolland  made 
an  order  for  the  Master  to  review  his  taxation;  but  it  did 
not  direct  the  defendant  to  pay  what  should  be  found  doe. 
The  Master  reviewed  his  taxation,  and  gave  his  alloeatur 
to  the  plaintiff  for  18/.  The  latter  order  and  alloeatw 
were  made  a  rule  of  Court ;  and  a  demand  of  the  money 
was  regularly  made  and  refiised.  Immediately  after  the 
second  allocatur,  the  defendant  pleaded  to  the  action.  The 
plaintiff  then  obtained  an  attachment  against  the  defen- 
dant for  not  paying  the  18/.  pursuant  to  the  order  and 
allocatur.  Heaton  thereupon  obtained  a  rule  nhi  for  set- 
ting aside  the  attachment,  on  the  ground  that  the  Judge's 
order  should  have  contained  in  itself  a  direction  to  the 
defendant  to  pay  what  was  due,  or  a  consent  by  the  de- 
fendant to  that  effect ;  and  that  there  was  no  contempt, 
unless  there  was  a  breach  of  a  written  order. 

Crompion  shewed  cause. — He  contended  that  it  was  not 
necessary  that  the  agreement  to  pay  should  appear  on  the 
face  of  the  order,  as  the  act  of  2  Geo.  2  {a)  did  not  re- 
quire it ;  but  merely  that  there  should  be  a  submission  to 
pay.  The  usual  course  had  been  pursued  in  this  case  by 
the  defendant  writing  his  consent  in  the  Judge's  book.  The 
second  order  was  a  continuance  of  the  first,  and  the  con- 
sent was  virtually  incorporated  in  it.  He  also  urged  that 
the  present  application  was  against  good  faith. 

(a)  2  Geo.  2,  e.  23,  s.  23. 
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Baylet,  B.,  observed  that  it  would  be  very  dangerous  1834. 

to  make  a  distinction  between  an  order  to  review  and  any  r^^^^ 

other  order.  v. 


The  Court  took  time  to  consider;  and  afterwards  judg- 
ment was  delivered  by — 

Bayley,  B. — We  think  the  attachment  in  this  case  was 
obtained  on  insufficient  materials.  There  must  be  a  rule 
of  Court.  In  this  case  there  was  a  rule  of  Court«  which 
recited  one  order,  and  one  order  only.  There  was  an  or- 
der of  Mr.  Baron  Vaughan  for  referring  the  bill  to  tax- 
ation,  but  without  any  direction  to  pay  according  to  the 
2  Geo.  2*  There  was  a  submission  to  pay  in  the  Judge's 
book;  but  that  order  and  that  submission  were  not  made  a 
rule  of  Court,  but  only  Mr.  Baron  BoUandCs  order  that 
the  Master  should  review  his  taxation:  only  the  latter 
order  wiw  served,  and  a  demand  made  upon  it ;  but  that 
order  did  not  shew  the  terms  of  the  previous  order ;  there- 
fore, we  think  the  materials  are  insufficient.  It  was  pressed 
to  be  against  good  faith;  but  that  objection  is  not  well 
founded.  On  the  16th  of  January^  the  attachment  was 
granted:  on  the  same  day  there  was  a  motion  to  set  aside 
Mr.  Baron  BoUands  order.  At  the  time  of  granting  the 
attachment,  the  Court  thought  it  reasonable  that  the  party 
should  have  time  to  pay  the  money ;  but  it  was  objection* 
able  at  that  time,  and  there  was  no  waiver  of  any  objec- 
tion. We  therefore  think  the  rule  should  be  absolute, 
without  costs. 

Rule  absolute. 


Emerson. 


BB^ 
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1834.  ^ 

> — y — ^  Evans  t?.  Pugh. 

An  action  ba^-  X  HIS  was  a  rule  obtained  by  fV.  H.  Watson,  calling 
inenced"a«iin8t  "P®"  *^®  plaintiff  to  shew  causc  why  the  execution  should 
a  surety  on  a     not  be  reduccd  from  the  sum  of  2401.  to  209/.    In  1829, 

promissory  note,  , 

he  agreed,  that,  the  plaintiff  sold  goods  to  One  Thomas  to  the  amount  of 
wouf/take^pro-  300/.,  in  payment  of  which  Thomas  gave  him  a  promissory 
oeedings  against  note,  and  the  defendant  Pugh  and  another  person  joined 

the  pnnapal,  he  '  o  r  ^ 

(the  surety)  him  in  it  as  sureties.  Separate  actions  were  afterwards 
extra  costs  oc-  Commenced  against  the  three.  In  the  execution  issued 
bT  AeVwntiff  against  the  present  defendant  it  was  alleged  that  81/. 
baring  done  so,  i^i^ere  for  cxtra  costs  incurred  in  the  action  against  Thomas, 

afterwards  is- 
sued  execution 

^  foTthe^ba-'^  Whttcombe  shewed  cause  upon  an  affidavit,  which  stated 
lance  due  on      ^(^^^  ^),q  defendant  had  expressly  promised  that  he  would 

the  note,  and  r  j   r 

also  the  extra  pay  any  cxtra  costs  which  might  be  occasioned  by  the 
ordered  the  ex-  plaintiff's  proceeding  against  Thomas ;  and  that  the  ex- 
duced  mhe  ex-  ccution  issued  against  him  had  been  unproductive. 

tent  of  the  costs 

included  in  it.  _,         .  n  i  i  .  i. 

Bayley,  B. — That  is  a  collateral  agreement^  upon  which 
you  must  sue.  You  cannot  issue  execution  in  this  action 
for  costs  incurred  against  another  defendant. 


Rule  absolute,  with  costs. 


Woollison  v.  Hodgson. 

An  attorney  JUl/MFRE  Y  moved  foT  B.  rulc  to  rcvicw  the  Master's 
fend  an^actionr  taxation  of  a  bill  of  costs,  and  for  setting  aside  an  order  of 
from'hu  di^nt  ^^'  ^^^^^  Bolland.  The  bill,  as  made  out  by  the  attorney, 
the  debt  and  amounted  to  59/.  2*.  llrf.,  and  credit  was  given  for  a  sum 
purpose  of  being  of  26/.  received,  leaving  the  balance  33/.  2s.  ]](/•,  for 

paid  over  to  the 

plaintiff,  is  not 

entitled  to  make  that  sum  an  item  in  bis  bill,  so  as  to  increase  the  amount  of  it 
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which  the  client  bad  accepted  a  bill  of  exchange ;  but  it  1834. 

appeared  that  the  26/.  was  given  by  the  defendant  to  his     woollison 
attorney  for  the  purpose  of  paying  the  debt  and  costs  in  c* 

the  above  action ;  and  it  was  therefore  contended  that  the 
attorney  ought  not  to  have  made  it  part  of  his  bilL  The 
Master  taxed  off  6/.  I6s.,  which  was  more  than  a  sixth,  if 
the  sum  of  26/.  was  not  properly  included  in  the  bill ;  and 
Mr.  Baron  BoUand  made  an  order  on  the  attorney  to  pay 
the  costs  of  taxation,  [as  if  more^than  a  sixth  had  been 
taken  off.  It  was  now  contended  that  that  order  was  irre- 
gular, as  tbere]was  not  a  sixth  taken  off  the  whole  bill.  ^ 

BoLLAND,  B. — ^There  was  a  case  in  the  Common  Pleas, 
of  Taylor  v.  Shacklelon,  where  the  attorney  had  received 
.65/.  to  pay  counsel's  fees  at  the  assizes  at  York,  and  it 
was  held  that  that  sum  was  properly  made  an  item  in  the 
bill ;  but  I  thought  there  was  a  distinction  between  the 
cases :  here^  the  debt  and  costs  was  a  sum  specifically  re- 
ceived and  paid. 

f->  Ba YLEY,  B. — It  is  not  properly  part  of  the  bill,  with  the 

I 

view  of  ascertaining  what  is]due  on  taxation.  A  sum  of 
26/.  is  paid  to  the  attorney,  and  by  him  paid  over  to 
another  person.     That  is  not  a  taxable  item. 

Humfrey. — ^The  act  requires  a  bill  of  fees  and  disburse- 
ments. In  Taylor  v.  S/uicileton  the  money  was  paid  to 
the  attorney,  to  be  by  him  paid  over  to  another. 

GuRNEY,  B. — There  the  fees  were  part  of  the  costs  in 
the  cause.  Here  the  cause  was  at  an  end,  and  the  money 
could  have  been  paid  at  once  to  the*  other  side. 

Rule  refused. 
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1834. 

' — V— '  St&eeter  r.  Scoirx. 

Where  the  prin-  fv  lOHTMAN  shewed  cause  against  a  rule  which  had 
both  beaime*  heeti  obtained  by  Humfrey,  for  cancelling  the  bail-bond, 
banknipto,  the    and  entering  an  exoneretur  on   the  bail-piece,  on  the 

Court  ordered  ^  . 

them  to  be  re-  ground  that  the  defendant  and  the  bail  had  all  become 
tion,  without     bankrupts.     Before  the  bankruptcy  of  the  principal,  the 

though  the baU-  ^*^  ^*^ ''®®"  allowed  to  stay  proceedings,  on  the  terms  of 

bond  had  been  the  bail-bond  Standing  as  a  security.    Since  which,  a  ver- 

at  a  security,  dict  for  300/.  had  been  obtained  against  the  principal.    It 

the'baU  mutt  ^^  Contended  that  the  bail  having  been  fixed  before  the 

twear  they  haye  allowance  of  the  Certificate,  the  bail  were  not  discharged. 

obtained  their  ^ 

certificates. 

Batlet,  B.— That  is  where  the  principal  has  become 
bank^pt;  but  here  they  have  become  bankrupt  them- 
selves. But  the  bail  only  swear  they  have  become  bank- 
rupts; they  ought  to  swear  they  have  obtained  their  cer- 
tificates. 

The  rule  was  enlarged  for  that  purpose,  the  bail 
paying  the  costs;  and,  on  a  subsequent  day,  that  fact 
having  been  supplied  by  aflSdavit,  the  nde  was  still  op- 
posed by — 

Wightman, — The  liability  of  the  bail  depends  on  the 
right  which  we  had  against  the  principal. 

Bayley,  B. — ^Can  you  impeach  the  commission?  If  you 
could  shew  that  there  was  any  question  to  be  tried,  we 
perhaps  would  not  interfere. 

Wightman. — ^The  bail-bond  was  only  to  stand  as  a  se^ 
curity,  and  we  could  nof  proceed  upon  it ;  neither  could  we 
prove  a  debt;  and  therefore  this  Court  will  not  interfere 
summarily  under  these  circumstances. 
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Baylby^  B. — When  the  bail-bond  is  ordered  to  stand  1834. 
as  a  security^  you  declare.  If  you  could  not  proYe,  you 
m^bt  haYe  made  a  claim ;  cerium  esi  quod  cerium  reddi 
poiesi,  and  you  are  now  entitled  to  proYe.  The  bankruptcy 
of  the  bail  took  place  subsequently  to  the  time  when  the 
bail*bond  was  forfeited^  which  gave  a  cause  of  action  on 
the  bail-bond.  The  direction  to  stand  as  a  security  does 
not  Yary  the  case>  it  only  extends  the  time.  There  is  a 
clause  in  the  act^  that  a  bankrupt^  who,  after  haYing  ob- 
tained his  certificate,  is  arrested  for  a  debt  proYcable  under 
the  commission,  may  apply  to  the  Court  for  his  discharge, 
and  may  plead  the  bankruptcy  in  bar.  If  you  could  impeach 
the  commission,  that  would  make  a  difference.  Yon  have 
no  cause  of  action  against  the  bail,  that  would  not  be 
barred  by  the  certificate. 

IFigJUman. — Suppose  this  was  an  action  on  an  ordinary 
bond. 

Bayley,  B. — The  declaration  here  is  on  a  ball-bond, 
and  that  is  quite  sufficient. 

WigAtman. — This  rule  calls  upon  us  to  shew  cause  why 
the  bail-bond  shoald  not  be  delivered  up  to  be  cancelled. 

Bayley,  B. — ^We  can  mould  the  rule;  the  proceedings 
may  be  stayed,  and  an  exonereiur  entered  on  the  baiUpiece. 
The  bail  below  are  parties  to  the  bail-piece.  The  rule  goes 
too  far  in  asking  to  have  the  bail-bond  cancelled,  though 
that  is  virtually  included  in  it ;  it  will  be  absolute*  without 
costs. 

Vaughan,  B. — They  are  entitled  to  this  rule  ex  debiio 
jusiiiuB. 

Rule  absolute. 


^^^^A'/^^-^^^j^^-jr- 


all. 
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1834. 

^— V — '  FiGGiNs  r.  Ward  and  Others. 

Where  several  X  HIS  was  an  action  against  three  defendants  on  a  pro- 
by  defauifin^'^  missory  note.  Judgment  by  default  having  been  obtained, 
an  action  on  a     ^^(^  ^  ^^^^  ^^^  ^^  compute.  Halcofttb  mo?ed  to  make  the 

promisaory  ■         ' 

note,  service  of   rule  absolute  on  an  aflSdavit  of  service  on  Wardj  one  of 

the  rule  niti  on      .         ,    ^  ,  i      i        . 

one  is  service  on  the  detendants,  who  was  an  attorney,  by  leaving  a  copy 

with  him;  and,  at  the  same  time,  two  other  copies  were  left 
with  him  for  the  other  defendants;  but,  he  said,  a  doubt 
had  been  entertained  whether  there  wasa  suflScient  service 
as  to  the  other  two. 

Bayley,  B. — By  suflfering  judgment  to  go  by  default, 

they  acknowledge  a  joint  cause  of  action,  and  that  quoad 

hoc  they  are  partners :  service,  therefore,  on  one  is  good 

for  all. 

Rule  absolute* 


Evans  qui  tarn  v.  Moselby,  Esq. 
A  bail  bond'        X  HIS  was  an  action  brouffht  airainst  the  defendant,  as 

conditioned  to  .  . 

appear  in  eight  sheriff  of  Shropshire^  for  not  accepting  a  bail-bond.  A 
date,  (ihearre^st  '^'6>'dict  having  been  found  for  the  plaintiff,  Talfourd, Serjt., 
having  been  on    j^j  Godsoti,  for  the  defendant,  moved  for  a  new  trial  upon 

the  same  day):  * 

--Heidsam-      the  following  amongst  other  grounds:  ^«^,  that  the  bail- 

cient 

A  tubpcena  bond  tendered  was  not  a  legal  bail-bond^  and  that,  if  it  was, 

w1ujout?eTi«r  ^*  ^^  iucorrcctly  set  forth  in  the  declaration ;  and, secondly, 

ad  iesiijican'  that  a  wituess  Called  to  produce  a  particular  instrument, 

good;  and  the  and  who  objected  so  to  do  without  being  sworn,  was  di- 

10  obey  it,  by  rcctcd  by  the  Judge  to  produce  it  without  being  sworn^ 

producing  the  ^^j  (jj^  defendant  was  thereby  deprived  of  the  benefit  of 

document,  aim  ^        ^  ^         t^ 

18  not  thereby     a  cross-cxamination. 

Upon  the  first  point,  it  was  argued,  that,  as  the  28  Hen. 
6,  c.  9,  required  a  bail-bond  to  be  in  a  particular  form, 
''  to  keep  their  tlays  in  such  place  as  the  writs,  bills,  or 
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warranto  shall  require^*'  the  condition  of  the  bond/which         1834. 

was  proved  to  have  been  tendered^  ought  to  have  been  in 

that  form;  but  the  condition  was  to  appear  and  put  in  bail         q^t-v. 

in  eight  days  after  the  date  of  the  bond.  They  cited  Rogers 

V.  Reeves  (a),  and  Scott  v.  Marshall (b).     The  condition 

ought  to  have  been  to  appear  at  the  return  of  the  writ, 

or  it  ought  to  have  appeared  by  recital  that  the  day  of  the 

arrest  and  the  day  of  the  date  were  the  same.    It  was 

further  contended,  that  there  was  a  variance  in  stating  the 

bond  in  the  declaration  as  with  a  condition  to  appear  in 

eight  days  after  the  arrest,  when  the  bond  produced  in 

evidence  was  conditioned  to  appear  in  eight  days  from  the 

date.    It  should  have  been  alleged  that  both  days  were 

the  same. 

Bayley>B. — It  is  not  contended  that  the  Uniformity  of 
Process  Act  repealed,  or  was  intended  to  repeal,  the  23 
Hen.  6.  The  latter  act  required  the  bond  to  be  given  for 
a  certain  day,  and  imposed  a  penalty  on  the  sheriff  for  not 
letting  out  a  party  on  bail  to  keep  his  day.  By  a  subse- 
quent act,  a  new  day  of  appearance  is  given;  the  old  act 
remains  therefore  with  the  new  day.  The  act  of  2  Will. 
4,  c.  39^  requires  the  defendant  to  appear  in  eight  days 
after  the  execution  of  the  writ,  inclusive  of  the  day  of  exe- 
cudon ;  that  is  in  fact  eight  days  from  the  date:  and  what 
was  the  date  of  the  bond  and  the  return  of  the  writ  ap- 
peared in  evidence ;  the  sheriff  must  know  the  day  of  the 
arrest,  because  he  executes  the  writ.  As  to  the  variance 
in  the  declaration,  it  was  proved  that  the  day  of  the  date 
of  the  bond  and  the  day  of  the  arrest  were  the  same;  there 
was  therefore  no  variance. 

The  second  point  was  very  fully  argued  upon  the  gene- 
ral nature  and  quality  of  a  subpcena;   but  it  has  been 

(fl)  1  T.  R.  421.  (6)  2  Cr.  fit  Jer.  238 ;  S.  C.  2  Tyrw.  267. 
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18S4.        thought  sufficient  to  give  only  the  judgment  of  the  Court 
BYAHi        deKrered  on  the  following  day. 

MouLBT.  Bayley,  B. — There  was  a  question  raised  in  this  case, 
whether  a  bailiff  having  been  called  to  produce  a  warrant 
had  a  right  to  claim  to  be  sworn,  or  whether  the  plaintiff 
could  insnt  on  his  producing  the  warrant  without  being 
sworn.  Several  Nisi  Prius  cases  were  cited>  and  we  have 
consulted  the  Judges  of  the  other  Courts:  the  result  of  that 
consultation  is,  that  we  think  the  Nisi  Prius  cases  were 
rightly  ruled,  and  that  the  officer  was  bound  to  produce 
the  warrant  without  being  sworn — the  party  calling  him 
not  being  under  any  legal  obligation  to  put  a  question.  The 
general  rule  having  been  discussed,  and  it  being  of  import- 
ance that  there  should  be  one  general  rule  upon  the  sub- 
ject, we  have  thought  it  better  to  decide  the  point.  The 
origin  of  the  subpcsna  duces  tecum  does  not  appear :  there 
is  no  instance  of  it  prior  to  the  time  of  Charles  the  Second; 
but  without  doubt  there  must  previously  have  been  #116- 
pcBfuum.  use  requiring  the  attendance  of  witnesses,  and  that 
they  should  produce  documents :  and,  before  the  statute  of 
Elizabeth  requiring  the  attendance  of  witnesses,  there  was 
a  common  law  right  in  the  Crown  to  issue  a  subpcsna  re- 
quiring a  party  to  produce  documents — not  a  subpcsna  ad 
testificandum^  but  merely  to  produce.  If  he  did  not  obey, 
no  doubt  an  application  might  be  made  in  the  ensuing 
term,  by  the  party  who  calls  for  such  production,  for  not 
producing  the  document.  Whether  he  could  be  required 
to  be  sworn  to  make  true  answers  as  to  the  documents  it 
is  not  necessary  to  decide,  but  probably  he  might;  but  if 
he  were  to  omit  to  produce,  he  would  be  Uable  in  the  fol- 
lowing term  to  an  attachment.  He  has  no  right  to  require 
to  be  sworn  to  make  himself  a  witness.  Very  often  a  party 
may  be  a  mere  depositary,  as  a  banker,  quite  a  stranger, 
and  he  has  no  right  to  be  a  witness :  there  must,  there- 
fore, be  no  rule  on  that  ground. 

Rule  refused  4>n  both  grounds 
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1834. 
BaT£S  r.  PiLLIMG.  ^    V      "^ 

Alexander  shewed  cause  against  a  rale  which  had  To  endtie  a  de- 
beea  obtained  by  R.  V.  Richards  for  taxuig  the  defen-  J^tS^^^^SSj^ 
dant  his  costs,  under  the  48  Geo.  8,  c  46,  s.  8,  he  having  ^\^^  ^f  • »' 
been  arrested  for  24/.,  and  the  arbitrator  to  whom  the  mere  holding  to 
cause  was  referred  at  the  York  assizes  having  awarded  dent— there 
only  13/.     He  objected  that  it  did  not  appear  from  the  "l^^^^J"^"' 
defendant's  aflSdavits  that  he  had  been  arrested ;  it  was  m  to  bail. 
merely  stated  that  he  was  held  to  bail;  and,  from  the  plain- 
tiff's affidavit,  it  appears  not  only  that  there  was  no  arrest, 
but  that  the  writ  was  not  served,  though  special  bail  was 
put  in.     The  words  of  the  act  are,  ''  arrested  and  held  to 
bail,  &c.**    In  Berry  v.  Adamson  (a),  where  a  sheriff's 
officer,  to  whom  a  warrant  upon  a  writ  against  A.  was  de- 
livered, sent  a  message  to  A»f  and  asked  him  to  fix  a  time 
to  call  and  give  bail,  and  A.  accordingly  fixed  a  time, 
attended,  and  gave  bail ;  it  was  held  that  this  was  not  an 
arrest,  and  that  an  action  for  a  malicious  arrest  would  not 
fie  against  the  party  suing  out  the  writ,  although  he  had 
no  cause  of  action.    In  Amor  v.  Blqfield  (6),   Berry  v. 
Adamson  was  recognised  and  confirmed;  and  it  was  there 
held,  that  where,  upon  a  bailable  writ,  the  defendant  is 
not  actually  arrested,  but  files  common  bail  in  consequence 
of  a  defect  in  the  affidavit  to  hold  to  bail,  he  is  not  en- 
titled to  costs  under  the  43  Geo.  3,  c.  46,  upon  the  plain- 
tiff recovering  less  than  would  have  entitled  him  to  pro- 
ceed by  bailable  process.    All  the  Judges  were  of  opinion 
that  there  must  be  an  arrest.    In  Donlan  v.  Brett  (c), 
Parke,  J.,  said,  *^  We  are  bound  to  decide  according  to 
the  words  of  the  act  of  Parliament." 

R*  F.  Richards,  in  support  of  the  rule. — ^Whether  the 

(a)  9  DowL  &  R^.  658;  6  B.      Bmg.  91. 
&  C.  528;  S.  G.  2  Gar.  &  P.  503.  (c)  10  B.  &  G.  1 19. 

(h)  2  M.  &  S.  156;    S.  C.  9 


368  CASES  ON  POINTS  OF  PRACTICE,  EXCH. 

1B34.  facts  bring  this  case  within  the  relief  giyen  by  the  act,  it 
is  certainly  within  the  mischief.  Here  a  bailable  writ  was 
issued,  bail  was  required,  and  a  bail-bond  given.  If  the 
arrest  here  had  been  for  2000/.  instead  of  SOL,  if  the  words 
are  imperative,  the  defendant  could  have  no  relief.  If  an 
actual  arrest  is  necessary,  then  a  detainer  would  not  be 
within  the  act. 

Bayley,  B. — ^A  detainer  is  an  arrest. 

Richards, — In  Amory.  Blqfield  only  a  writ  was  sued  out, 
and  an  undertakuig  given :  it  was  illegal  for  the  sheriff  to 
take  it;  he  afterwards  took  a  bail-bond.  There  is  some 
analogy  to  the  stat.  of  4  &  5  Anne,  c.  16,  s.  SO.  In  the 
late  case  of  Taylor  v.  Clow  (a),  the  question  was,  whether, 
when  there  was  no  arrest,  a  bail-bond  could  be  taken. 
The  words  of  the  statute  of  Anne  are,  '*  if  any  person  shall 
be  arrested,  and  bail  is  taken  by  the  sheriff,  he  shall  as- 
sign;** but  it  was  held  that  the  bail  could  not  impeach  the 
bail-bond  by  pleading  that  there  was  no  arrest. 

• 

Bayley,  B. — The  giving  a  bail-bond  is  the  defendant's 
own  act.  Taylor  v.  Clow  was  an  action  on  a  bail-bond; 
and  it  was  held  that  the  defendant  was  estopped  from 
saying  that  there  was  no  arrest. 

Richards. — The  cases  in  Strange,  of  Watkins  v.  Ber* 
^y  {^)i  ^^^  Halsy  V.  Fiixgerald{c),  do  not  proceed  on 
that  ground.  The  act  of  43  Geo.  3  is  a  remedial  act*  It 
is  expressly  said  to  be  so  by  Lord  Tenterden.  The  plaintiff 
has  derived  all  the  benefit  of  an  arrest,  he  has  had  bail 
above  and  bail  below.  Amor  v.  Blofield  is  widely  different. 

Bayley,  B. — ^The  defendant  will  be  only  liable  to  such 
costs  as  would  be  given  if  he  had  not  been  arrested;  you 

(a)  3  B.  &  Adol.  223.  (h)  1  Stra.  444.  (c)  lb.  643. 
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want  to  go  further,  and  visit  the  plaintiff  penally.     The       ^  ^834« 
title  of  the  act  is, ''  An  Act  for  the  more  effectual  preven- 
tion of  frivolous  and  vexatious  arrests  and  suits.**    The 
words  of  the  clause  are  "  arrested  and  held  to  bail : "  those 
words  either  mean  something  different,  or  else  the  same ; 
and,  in  the  latter  case,  one  expression  is  nugatory*  In  the 
latter  part  of  the  clause  the  same  expression  occurs  again, 
"  Provided  that  it  shall  be  made  appear  to  the  satisfaction 
of  the  Court,  that  the  plaintiff  had  no  reasonable  or  pro- 
bable cause  for  causing  the  defendant  to  be  arrested  and 
held  to  bail."    As  to  the  case  of  Berry  v.  Adamsony  and 
Amor  V.  Blqfieldf  I  agree  you  may  put  some  oppression 
upon  a  party  if  there  is  no  arrest;  but  if  the  words  are 
not  synonymous,  then  an  arrest  is  one  thing,  and  holding 
to  bail  is  another;  here,  there  was  a  holding  to  bail  but  no 
arrest.     Berry  v.  Adamsan  treats  them  as  distinct  things. 
There,  the  officer  sent  a  message  to  the  defendant  that  he 
had  a  writ  against  him,  and  requested  him  to  attend  at  the 
officer's  house  and  give  a  bail-bond;  the  defendant  did  so; 
be  was  put  to  the  trouble  of  getting  bail  and  giving  a  bail- 
bond;  and  he  might  have  been  taken  by  his  bail  at  any 
time.    Lord  Tenterden  says,  this  is  not  an  arrest,  and  that 
an  action  for  a  malicious  arrest  would  not  lie ;  but  malice  is 
now  not  necessary.     In  that  case  you  had  the  opinion  of 
the  Court  of  King's  Bench^  that  holding  to  bail  is  not  suf- 
ficient without  an  arrest.  In  Amor  v.  Blofield  the  party  was 
never  actually  arrested,  and  only  held  to  common  bail;  the 
judgment  went  much  beyond  what  was  necessary.    The 
Chief  Justice  says,  "  The  defendant  does  not  fall  within 
the  description  of  persons  entitled  to  costs  under  the  43 
Geo,  3,  c.  46;  here,  there  was  neither  arrest  nor  a  holding 
to  bail,  the  defendant,  therefore,  has  not  been  subjected 
to  the  inconvenience  of  an  unjust  arrest."    Mr.  Justice 
Bosanguei  says, "  The  application  being  founded  on  a  sta- 
tute, the  party  ought  to  bring  himself  within  the  terms  of 
that  statute;  but  he  has  neither  been  arrested  nor  held  to 
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1834.  bail**  All  the  Judges  negatived  both  propositions,  as  if 
they  considered  them  different  things;  and  you  must  bring 
yourself  within  both»  otherwise  you  do  not  make  out  a  case 
within  the  act. 

VaughaNi  B. — I  think,  that,  on  the  spirit  and  letter  of 
the  acty  the  defendant  is  not  entitled  to  the  rule  prayed 
for.  It  is  said,  that  ''and^  is  sometimes  construed  *^  or.'* 
The  introductory  part  of  the  clause  is  in  the  alternative, 
no  person  shall  be  arrested  or  held  tp  bail ;  but,  in  the  sub- 
sequent part  of  the  clause,  the  expression  *'  and  **  occurs 
twice.  The  act  is  remedial  in  some  respects,  but  in  otben 
highly  penal,  and  ought  not  to  be  departed  from  except 
in  cases  of  evident  necessity.  As  to  the  statute  of  Anne, 
respecting,  the  assignment  of  a  biul*bond,  it  could  make 
no  difference  whether  the  defendant  was  actually  arrested 
or  not* 

BoLLAND,  B.— tI  think  there  ought  to  be  both  an  arrest 
and  a  holding  to  bail,  according  to  the  express  terms  of 
the  act  The  act  is  penal,  as  it  regards  the  plaintiff.  The 
case  of  Amor  v.  Blqfield  is  certainly  not  decisive;  but, 
from  the  opinion  delivered  by  the  Court,  it  may  be  col- 
lected that  they  considered  that  the  merely  giving  a  bail- 
bond  was  not  equivalent  to  an  arrest. 

GuRNEY,  B.^  concurred. 

Rule  discharged:  costs  to  be  added  to  the  costs 
in  the  cause. 
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lBd4. 
Ex  parte  Gakrktt,  ^    v '  "^    ' 

JjeANNING  applied  to  the  Court  to  re-admit  an  at-  An  attorney  of 
tomey  of  the  name  of  Garratt. — This  gentleman  was  ad-  oreat^SessLns 
mitted  an  attorney  in  the  Court  of  Great  Sessions  in  1823,  jf  j^^^'i  ^^o 

"^       ^  bad  once  been  in 

and  took  out  his  certificate  for  that  year  and  commenced  practice,  but 

...  1.    A    I.   !•         j.1^  •     *.•  j»  ^i_  i_      •         had  discontinu- 

practising;  but,  before  the  expnration  of  the  year,  having  ed  practising  for 
married,  he  left  the  profession,  and  wholly  discontinued  ™ontiw  before 
practice.     At  the  end  oClast  year,  wishing  to  re-com«  the  passing  of 

,       .  ^  .  .  •  tbellGw.  4 

mence  business,  he  seAt  instructions  to  an  agent  in  town  &  i  wuL  4, 
to  get  him  admitted  in  the  Court  of  Exchequer^  and  he  not  to  be^en-^ 
V8S  told  he  must  produce  his  admission  in  the  Court  of  ^^^^^^  ^\  *^- 

^  mitted  under 

Grreat  Sessions,  and  get  it  inrolled,  which  he  did ;  and  he  tbat  act. 
was  then  admitted.  Upon  applying  to  be  admitted  in  the 
Courts  of  King's  Bench  and  Common  PleaSf  the  officers  of 
those  Courts  thought  that  some  evidence,  to  shew  that  he 
had  been  practising  at  the  time  of  the  passing  of  the 
11  Geo.  4  &  1  WilL  4,  c.  70  (a),  was  necessary. 

Bayley,  B. — Upon  applying  to  this  Court  for  admission, 
he  suppressed  the  fact  of  bi9  having  discontinued  to  prao- 

(a)  Sects.  15  &  16,  by  which  it  is  principality  of  TFa/e«;  and  that 

enacted,  *'  that  all  persons  who  on  all  persons  having  served  or  now 

or  before  the  passingoftlus  act  shall  actually  serving  as  clerks  to  such 

have  been  admitted  as  attornies,  attomies  under  articles,  and  who 

and  shall  then  be  practising  in  any  would  otherwise  be  entitied  to  be 

of  the  Courts  of  Sessions  or  Great  admitted  as  attomies  of  the  sud 

Sestions  in  the  county  palatine  of  ^  Courts  of  Great  Sessions,  may,  on 

Cheiter  or  in  Waki  respectively,  or  before  the  expiration  of  six 

ihall  be  entitled,  upon  the  payment  months  after  the  passing  of  thifi 

of  one  sUlling,  to  have  their  names  act,  be  admitted  as  attomies  of  the 

entered  upon  a  roll  to  be  kept  for  said  courts  at  Westminster^  for  the 

that  purpose  in  each  of  the  supe-  purpose  of  practising  there  in  the 

nor  Courts  of  Wettmmsterf  and  like  matters  only,  without  pay* 

thereupon  be  allowed  to  practise  ment  of  any  greater  duty  than 

in  such  Courts  in  all  actions  and  would  be  now  payable  by  law 

suits  against  persons  residing  at  upon  their,  admission  as  attornies 

the  commencement  of  the  suit  of  such  Courts  of  Great  Sessions 

within  the  county  of  Chester  or  respectively." 
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1834.  tise :  it  will  be  necessary  for  him  to  exculpate  himself  from 
Ex  Parte  ^^^  appearance  of  a  fraud  practised  upon  the  officer  of 
Oarratt.     this  Court. 

Manning,  on  a  subsequent  day,  produced  an  affidavit 
disclaiming,  on  the  part  of  the  applicant,  any  intention  of 
fraud:  that  be  was  not  aware  that  his  having  ceased  to 
practise  would  make  any  difierence;  and  that  the  officers 
of  the  Court  had  not  put  any  questions  upon  the  subject 
He  said  it  had  been  objected  that  the  statute  only  applied 
to  persons  who  had  not  been  admitted,  or  who  were  prac- 
tising at  the  passing  of  the  act ;  but  if  that  were  so,  a 
party  guilty  of  no  default  would  be  unjustly  depri? ed  of 
his  right  to  be  re-admitted,  except  upon  the  terms  of 
again  paying  the  duty  to  the  full  extent;  and  he  contend- 
ed that  this  case  differed  from  Ex  parte  Read  (a), 
where  it  was  held  that  one  who  had  been  admitted  an  at- 
torney, but  had  not  actually  practised  in  the  Court  of 
Great  Sessions  before  the  passing  of  the  1 1  Cfeo.  4  & 
1  Will.  4,  c.  70,  was  not  entitled  to  be  admitted,  under 
that  act,  as  an  attorney  of  the  Court  of  King's  Bench* 
Here  the  applicant  had  been  in  actual  practice. 

Bayley,  B. — His  right  to  be  admitted  here,  under  these 
circumstances,  depends  upon  express  enactment.  The 
clause  upon  which  the  application  is  founded  speaks  of  per- 
sons who  shall  be  practising  at  the  time  of  passing  the  act. 
Mr.  Garratt  was  not  in  practice  at  the  time  of  passing 
the  act;  nor  had  he  been  so  for  six  months  previous,  so  as 
to  come  within  the  other  clause  of  the  16th  section.  He 
therefore  does  not  bring  himself  within  the  act ;  and  how- 
ever much  we  might  wish  to  grant  the  application,  we  have 
not  the  power  to  do  it. 

The  other  Barons  concurred. 

R4ile  refused. 

(a)  1  B.  &  Adol.  957. 
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Doe  d.  Green  and  Aqother  r.  Packer.  "^ — v — ' 

X  HIS  was  a  motion  on  the  part  of  the  defendant  to  stay  A  motion  to 
proceedings  until  the  costs  of  a  former  ejectment  were   '^^ ba^tecond 
paid.  There  had  been  a  previous  ejectment  between  these   ^e^^t"*^^*!^ 
parties,  in  which  the  now  defendant  was  the  lessor  of  the  former  one  bad 
plaintiff,  and  the  present  lessor  the  then  defendant    That   Held,  to  be  in 
ejectment  was  brought  in  May  last;  and  at  the  assizes,  in   ^'i,^^"^  * 
J^fyt  judgment  passed  by  default,  and  a  writ  of  posses-   elapsed  ^'nce 
sion  was  immediately  executed.    Since  which  an  action  was   commenced  and 
brought  for  the  mesne  profits,  to  which  the  general  issue  had  been  giyen. 
had  been  pleaded.     On  September  30th,  the  declaration 
in  the  present  ejectment  was  served.    The  present  motion 
was  made  on  the  fifth  day  of  the  term ;  but  there  had 
been  a  previous  unsuccessful  attempt  by  summons  before 
Faughan,  B. ;  since  which  notice  of  trial  had  been  given  in 
this  cause. 

Alexander  shewed  cause. — He  contended  that  the  mo- 
tion was  too  late,  especially  after  notice  of  trial ;  and  that 
it  would  be  a  great  hardship  to  impose  such  terms  upon  the 
present  plaintiff,  who  was  a  poor  man,  and  where  the 
merits  were  not  tried  in  the  former  action. 

Tyrwhittf  in  support  of  the  rule.— The  venue  is  in 
Berishire,  and  the  notice  of  trial,  therefore,  could  not  ex- 
pedite the  proceedings, 

Bayley,  B. — I  think  the  motion  was  not  made  too  late: 
the  notice  of  trial  could  only  have  been  given  to  prevent 
the  motion.  It  is  the  constant  course,  without  exception, 
that,  where  a  party  to  an  ejectment  fails,  he  is  not  at  liberty 
to  bring  another  ejectment  without  paying  the  costs  of  the 
first,  unless  under  very  special  circumstances.  It  does  not 
appear  that  the  lessor  is  unable  to  pay,  but  he  merely  says 
he  apprehends  he  shall  lose  his  future  costs  if  he  succeeds : 

VOL.  II.  c  c  D.  p.  c. 
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1834.  that  might  be  prevented  by  paying  the  costs  into  Court, 
but  then  they  would  probably  be  found  to  be  subject  to  a 
lien,  and  could  not  be  set  off. 

GuRNEY,  B.^-If  the  poverty  of  the  plaintiff  was  a  suf- 
ficient answer,  it  would  introduce  into  every  case  a  ques- 
tion whether  the  party  is  able  to  pay  or  not. 

Rule  absolute. 


JoNES  r.  Roberts. 

Where  there  are  JL  HE  defendant,  who  was  sued  as  executor*  pleaded 

tndds^o^iMues  P^^^  admintstravit    and  judgments  outstanding.    The 

of  iaw,occa-  plaintiff  replied  fraud,  and,  the  defendant  having  rejoined, 

sioned  by  a  de- 

marrer,  but  the  the  plaintiff  demurred.      The  defendant  had  leave  to 

muneduo  being  &n)end  on  payment  of  costs.     He  accordingly  amended, 

aftenrards  and,  upon  the  taxation  of  costs,  the  plaintiff  claimed  for 

amended  by  *                                                        '            * 

leave,  upon  pay.  making  up  paper  books  with  the  issues  of  fact,  and  for 

all  the  igsues '  briefs.     Before  the  amendment,  there  were  issues  of  fact 

rue^Sfact?—  *"^  ^^  '*^»  ^"*  *^'  ^^^  amendment  all  the  issues  were 

Heldy  that  the  issues  of  fact. 
Master  was 
right  in  not  al- 

oTthcfbrie^and  Lloyd  HOW  movcd  to  rcview  the  Master*s  taxation,  con- 

^T^nin^^^d^l  tending  that  new  paper  books  would  be  necessary,  and 

morrer  aa  re-  also  ucw  briefs ;  but  the  Master  had  refused  to  allow  theio. 

lated  to  the  is- 
sues of  fact. 

on  an  attorney's  Bayley,  B. — The  Master  thiuks  the  proper  costs  are 

fw  betle^Jarti.  ^^^  expenses  of  preparing  for  arguing  the  demurrer.    In 

cuiars  was  ob-  making  up  the  demurrer  books,  there  was  no  necessity  to 

tained  on  pay- 
ment of  costs:  notice  the  issues  of  fact.     The  briefs  for  arguing  the  de- 

cliarge  for  draw-  ™""er  are  allowcd.     The  paper  books  of  the  issues  of 

ing  the  bill,  as  foct  and  the  bricfs  on  those  issues,  are  not  allowed,  be- 
part  of  the  ^                                                       '                                    ' 

costs,  was  pro-  causc  either  you  had  no  right  to  make  them  up,  or,  if  you 

by  the  Mas^trr!  ^^^9  ^hcy  will  be  costs  in  the  cause,  as  they  will  be  still 
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necessary,  with  a  little  addition^  occasioned  by  the  aniend-  ]Bd4. 
ment;  and  that  addition  will  be  costs  in  the  cause.  Where 
there  are  iasaes  of  fact  and  issaes  of  law,  would  you  be 
justified  in  making  up  the  issue,  and  making  briefs,  with- 
out notice  of  trial?  You  would  do  it  at  your  peril.  You 
are  in  the  same  situation  as  if  it  had  been  right  at  first. 

Lloyd, — There  is  another  point.  The  action  was  for 
the  amount  of  a  bill  of  costs^  which  had  been  duly  deli- 
vered. Upon  a  summons  for  better  particulars.  Gurnet/,  B., 
granted  it  on  payment  of  costs.  The  Master  disallowed 
5L  which  we  charged  for  drawing  the  bill. 

Bayley,  B. — The  bill  had  been  made  out  before,  the 
Master,  therefore,  allowed  only  for  copying.  You  charged 
both  for  drawing  and  copying,  both  were  not  necessary. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


jfM>^.'^^^^  //./<^r/,J^^' 


Tabram  r.  Freeman. 

XL£ZrLy  had  obtained  a  rule  nin  calling  upon  the  plain-  An  attorney, 
tiflTto  shew  cause  why  the  judgment  entered  up  against  the  nwit^rotA^^t, 
defendant,  and  the  execution  issued  thereon,  should  not  be  "s™**^  'V*  **** 

debtor,  who  was 

set  aside  with  costs.  It  appeared  upon  the  afiSdavits  that  about  to  take 
the  defendant  was  indebted  to  the  plaintiff,  and,  being  the  insolvent 
about  to  take  the  benefit  of  the  Insolvent  Debtors'  Act,  ^l^  *°^  ^°' 

'    whom  he  pre- 

employed  the  plaintiff,  an  attorney  of  the  Insolvent  Court,  pa«d  the  »che- 

.  1  1         1  .     ■■ .     I  1         .  ,    d"^^»  *"<*  acted 

to  procure  and  conduct  his  discharge ;  but  it  was  agreed  as  his  attorney 
between  them  that  the  plaintiff's  debt  should  not  be  in-  alchS^^^^^^^ 
serted  in  the  schedule;  and  that  a  cognovit,  which  had  the  debt  should 

^^  be  omitted  out 

of  the  schedule, 
and  that  the 
eognooU  should  continue  in  force,  notwithstanding  his  discharge.    The  insolvent  obtained  his  dis- 
chai^ge,  and  the  attorney  having  issued  execution  on  this  cognovit^  the  Court  set  it  aside. 

cc2 
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1834^  been  given  to  secure  it,  should,  be  suspended  until  after 
the  defendant's  discharge,  and  then  revived.  About  two 
years  afterwards  the  plaintiff  entered  up  judgment  on  the 
cognovit,  and  issued  execution.  The  present  rule  wai 
moved  for  to  set  aside  that  judgment  and  execution,  on 
the  ground  that  the  agreement  was  a  fraud  upon  the  In- 
solvent Debtors*  Court,  upon  the  creditors  of  the  insol- 
vent, and  upon  the  policy  of  the  law. 

FoUeii  shewed  cause. — Here  there  was  no  proof  of 
actual  fraud,  which  was  held  to  be  necessary  in  Howard  v. 
Bartoloxzi  (a).  As  to  the  agreement  being  a  fraud  upon 
the  Insolvent  Court,  no  creditor  being  bound  to  come  in, 
the  Court  could  not  be  deceived  by  the  omission  of  any 
particular  debt.  It  is  no  fraud  upon  the  creditors  at  large, 
because  they  have  in  fact  each  a  greater  present  share  of 
the  insolvent's  effects  than  if  another  creditor  had  been 
added  to  their  number.  Nor  is  it  a  fraud  upon  the  law, 
for  the  reasons  giyen  in  Howard  v.  Bartoloxxu  He  also 
cited  Carpenter  v.  White {b),  and.  Jackson  v  Davison(c). 

Kelly t  in  support  of  the  rule. — Such  an  agreement  as 
this  is  a  fraud  upon  the  Court,  the  creditors,  and  the  law. 
It  is  a  direct  agreement  between  the  insolvent  and  his  at- 
torney, that  the  former  shall  forswear  himself  and  impose 
upon  the  Court ;  for,  by  the  Insolvent  Debtors'  Act  {d)  the 
debtor  is  to  deliver  in  upon  oath  a  true  and  correct  ac- 
count of  all  his  debts.  He  swears  falsely  if  he  omits  any 
debt  in  his  schedule.  The  creditors  are  also  defrauded; 
for,  by  the  57th  section,  the  assignee  may  obtain  a  judg* 
ment  and  issue  execution  against  the  insolvent's  after-ac- 
quired effects.  If  any  single  creditor  can  by  agreement 
with  the  debtor  withhold  his  debt,  and,  immediately  afler 
the  discharge,  sue  for  it  and  obtain  a  judgment,  he  may 

(a)  1  Ncv.  &  M.  69 ;  4  R.  &  (c)4  B.  &  Add.  691. 

Add.  656.  (d)  7  Geo.  4,  c.  67,  ••  40. 

(^)3B.&Adol.231. 
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gain  a  priority  of  execution,  and  seize  the  whole  after-ac-  1834. 
quired  effects,  to  the  prejudice  of  the  other  creditor.  So,  it 
is  a  clear  fraud  upon  the  policy  of  the  law,  which  contem- 
plated the  effectual  and  complete  discharge  of  the  person 
of  the  debtor,  and  the  application  of  all  his  effects  present 
and  future  to  the  fair  and  proportionate  satisfaction  of  his 
debts.  Howard  y,  Bartolozzi  was  decided  upon  too  limited 
a  view  of  the  Insolvent  Debtors'  Act;  the  40th  section  was 
not  brought  to  the  notice  of  the  Court;  and  the  attorney 
ought  not  to  be  allowed  to  take  advantage  of  a  falsity. 

Bayley,  B. — This  judgment  cannot  be  permitted  to 
stand.  The  plaintiff,  by  agreeing  that  a  schedule  omitting 
his  own  debt  shall  be  delivered  in  under  the  statute,  agrees 
that  the  defendant  shall  deceive  the  Court  by  a  wilfully 
false  statement  upon  oath,  contrary  to  sections  40  and  71  of 
the  Insolvent  Debtors'  Act.  This  alone  would  avoid  the 
agreement;  but  the  creditors  are  also  imposed  upon.  They 
have  a  right  to  believe  that  the  debtor  is  set  free,  and  that 
by  his  future  exertions  he  may  procure  the  means  of  sup- 
porting himself  and  satisfying  their  just  claims.  How  can 
he  do  this  if  his  person  and  property  are  liable  to  an  exe- 
cution whenever,  after  his  discharge,  the  plaintiff  finds  it 
advantageous  to  come  upon  him?  The  true  scope  and  ob- 
ject of  the  statute  appear  to  have  been  but  partially  con- 
sidered in  the  case  of  Howard  v.  Bartolozzi.  The  intent 
of  the  statutes  was,  that  insolvents  should  lay  before  their 
creditors  and  the  Court  a  fair  and  true  statement  of  their 
affairs;  that  where  they  have  been  guilty  of  no  misconduct, 
their  persons  should  be  discharged  and  their  property 
divided  among  their  creditors;  and  that,  when  discharged, 
they  should  be  unincumbered  with  prior  obligations,  and 
free  to  seek  their  livelihood,  subject  to  the  right  of  the 
creditors  to  their  future  surplus  property;  all  these  objects 
might  be  defeated  if  agreements  like  the  present  could  be 
supported  in  law.  Neither  does  it  appear  that  it  was  ex- 
plained to  the  insolvent  what  would  be  the  effect  of  leav- 
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Id34«        ing  the  debt  out  of  the  schedule,  or  that  he  knew  the  con- 

Tabram       sequence  of  it.    The  rule  for  setting  aside  the  judgment 

^-  and  execution  must  be  absolute  with  costs;  and  if  the 

piaintis  be  advised  to  try  the  question  in  an  action,  and 

have  the  opinion  of  a  court  of  error,  he  can  do  so* 

Vaughan.  B. — The  63rd  section  provides  for  the  case 
of  a  debt  being  incorrectly  stated  without  fraud,  and  en- 
ables the  creditor  to  have  the  benefit  of  the  provisions  of 
the  act  notwithstanding  such  mistake ;  but  no  provision  is 
made  for  the  case  of  the  total  exclusion  of  a  debt.  If  such 
an  agreement  as  the  present  were  allowed,  the  rights  of 
the  creditors  under  the  act  would  be  varied  by  it. 

BoLLAND,  B. — The  future  creditors  would  also  be  de- 
frauded if  a  present  creditor  of  the  insolvent  to  a  large 
amount  might  lie  by  and  afterwards  come  in  and  sweep 
away  all  the  goods  which  the  new  creditors  had  entrusted 
to  him,  on  the  faith  of  his  having  been  cleared  from  all 
his  debts. 

GuRNEY,  B. — The  40th  section  requires  that  every  per- 
son applying  under  that  act  shall  deliver  a  schedule,  con- 
taining a  full  and  true  description  of  all  debts  due  or 
growing  due  from  such  prisoner  at  the  time  of  filing  hii 
petition,  and  of  all  and  every  person  and  persons  to  whom 
such  prisoner  shall  be  indebted,  or  who  to  hwor  her  know- 
ledge shall  claim  to  be  his  or  her  creditors,  together  with 
the  nature  and  amount  of  such  debts  and  claims  respec- 
tively. The  plaintifi^was  the  attorney  employed  by  the 
insolvent,  and  must  be  held  responsible  for  the  preparation 
of  the  schedule.  How  can  he,  who  prepared  the  schedule 
falsely,  take  advantage  of  it?  It  is  an  act  of  oppression  on 
the  debtor,  and  a  fraud  on  the  law,  on  the  act,  and  on  the 
creditors. 

Rule  absolute,  for  setting  aside  the  judgment 
and  execution,  with  costs. 
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1834. 
WiNGROVE  V.  HOOSON.  "*■     y      * 

jARCHBOLD  applied  for  a  rule  for  judgment  as  in  case  where  the  issue 

of  a  nonsuit.     The  issue  was  entitled  ikfoiM/ay,  July  22 ,  /w^,  and  no 

18S3,  and  was  delivered  on  the  part  of  the  plaintiff  on  the  ^"j^'^^.^g^n?^ 

S4th  of  Oc/o6er,  but  without  notice  of  trial  being  indorsed  -Hc«,thatamo- 

.  tion  in  the  next 

tnereon.  miary  Term 

for  judgment  as 
in  case  of  anon- 

Bayle Y,  B. — There  was  no  possibility  of  giving  notice  «"^t  ^a*  ^o 
(Atrial  except  for  the  first  sittings  in  Michaelmas  Term. 

The  Court  having  intimated  that  the  motion  was  too 
early  (a),  it  was  suggested  that^  since  the  Uniformity  of 
Process  Act^  the  plaintiff  ought  not  to  be  entitled  to  so 
much  indulgence.  The  matter  was  directed  to  be  men- 
tioned on  the  morrow.  His  Lordship  then  said,  that 
he  had  in  the  interim  consulted  with  Mr.  Justice  Parke 
and  Mr.  Justice  Patteson ;  and  that  they  were  of  opin- 
ion that  the  Uniformity  of  Process  Act  had  made  no 
alteration  as  to  moving  for  judgment  as  in  case  of  a  non- 
suit; and  that  it  was  quite  clear  that  a  defendant  had  no 
right  to  move  until  the  third  term  after  issue  joined ^  un- 
less notice  of  trial  had  been  given. 

ArcJUH>ld. — If  issue  was  joined  in  Trinity  Term,  the 
plaintiff  would  be  bound  to  try  in  Michc^lmas  Term. 
Formerlyt  if  the  issue  was  made  up  in  Trinity  vacation^it 
was  intituled  as  of  Trinity  Term;  that  term  was  always 
reckoned  one^  Michaelmas  Term  another,  and  in  Hilary 
Term  a  motion  might  be  made.  The  form  of  the  affidavit 
was,  that  issue  was  joined  as  of  such  a  term. 

Bayley,  B. — ^The  plaintiff  has  the  whole  of  the  term 
after  that  in  which  issue  was  joined.     There  is  no  default 

(a)  It  was  made  on  TWsd^y,  Jan,  14« 
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tiU  the  third  term.  There  must  be  a  default.  You  may 
come  the  term  next  after  that  in  which  issue  was  joined 
if  notice  of  trial  has  been  given ;  but  not  till  the  followipg 
term,  if  no  notice  has  been  given. 

Vaughan,  B. — The  plaintiff  is  only  bound  to  take  one 

step  in  a  term. 

Rule  refused. 


Upon  the  trial 
of  tn  iuue,  in 
an  action  of 
debt  on  bond, 
before  the 
sheriff,  under 
the  Writ  of 
Trial  Act,  a  va- 
rianoe  appeared 
between  the 
bond  as  stated 
in  the  declara- 
tion and  the 
bond  produced 
in  evidence: 
the  penalty  in 
one  being  260/., 
and  the  penalty 
in  the  other 
2002.;  but  the 
sheriff  reAised 
to  nonsuit,  and 
the  plaintiff  ob- 
tained a  verdict: 
the  Court, 
however,  re- 
fused a  rule  for 
a  new  trial,  on 
the  ground  of 
the  variance, 
though  no 
amendment 
had  been  made, 
nor  the  &cts 
found  speci- 
ally, as  direct- 
ed by  the  24th 
section. 


Hill  and  Others^  Executors^  v.  Salter. 

A.  HE  trial  of  the  issue  in  this  action  took  place  before 
the  sheriff  of  Stafford,  under  the  provisions  of  the  3  &  4 
Will.  4,  c.  42.  The  sum  sought  to  be  recovered  was  14^ 
The  action  was  on  a  bond  alleged  to  be  in  the  penal  sum 
of  260/.,  but  the  bond  produced  was  in  the  penal  sum  of 
200/.  The  defendant  insisted  that  the  plaintiff  ought  to 
be  nonsuited  for  the  variance;  but  the  under-sheriff  re- 
fused to  do  so:  and  the  jury  found  a  verdict  for  the  plain- 
tiff for  damages  on  the  issue  of  non  est  factum. 

Thesiger  now  moved  for  a  nonsuit. — The  bond  produced 
was  different  from  that  stated  in  the  record.  There  was 
no  application  to  amend ;  and  there  is  nothing  in  the  act 
which  enables  the  sheriff  to  make  such  an  amendment 
The  3  &  4  Will.  4,  c.  42,  s.  23,  as  to  variances,  does  not 
apply  to  issues  before  the  sheriff;  and  this  is  not  such  a 
case  in  which  an  amendment  ought  to  have  been  made. 
The  jury  ought  to  have  found  the  facts  according'  to  the 
24th  section. 

Lord  Lyndhurst,  C.  B. — I  think  the  under-sheriff 
ought  not  to  have  nonsuited.  The  utmost  we  eould  do 
would  be  to  grant  a  new  trial. 


Bayley,  B. — This  case  is  clearly  within  the  reason  of 


HILARY  TBRMy  4  WILL.  IV.  S8I 

the  act|  if  not  within  the  words.     I  think  an  amendment         1834. 

aught  to  ha? e  been  made  in  this  case.     The  verdict  is 

within  either  penalty. 

Rule  refused. 


Callum  r.  Leeson. 

rVlGHTMAN  shewed  clause  against  a  rule  which  had  An  affidavit  of 
been  obtained  by  Kelly  for  discharging  the  defendant  out  lent  and  in-  ^ 
of  custody.  One  objection  was,  that  the  defendant  was  ar-  JhewhiJhJw"* 
rested  by  the  name  of  Henry ,  his  real  name  being  Thomas  *he  interest  ac- 

crued,  is  bad. 

Henry ;  but  he  contended  that  this  was  no  objection  smce      Whether, 
the  3  &  4  Will.  4f,  c.  4^|  s.  11,  which  enacted  that  no  plea  '^^  ^^^^  43^ 
in  abatement  should  be  allowed  in  any  personal  action;  ••ii>ad«fen. 

•^    "^  '    dant  arrested  bf 

but  that,  in  all  cases  in  which  a  misnomer  would  have  been  a  wrong  Chris- 
pleadable,  the  defendant  shall  be  at  liberty  to  cause  the  apply  to  be 
declaration  to  be  amended  at  the  costs  of  the  plaintiff,  by  .^^^o^f^f. 
inserting  the  right  name  upon  a  Judge's  summons.  '  If 
this  motion  were  to  succeed,  the  act  would  be  neutralized. 
The  defendant  might  have  compelled  us  to  amend,  but  no 
application  has  been  made. 

KeUy. — Another  objection  was,  that  the  affidavit  to  hold 
to  bail  was  for  one  entire  sum  of  money,  920/.  and  up- 
wards, for  money  lent  and  advanced,  and  interest  thereon. 

Baylet,  B. — On  the  statute  just  referred  to,  you  can- 
not recover  interest  without  an  agreement  (a). 

Kelly. — In  Brook  v.  Coleman  (6),  it  was  held  that  an 
affidavit,  that  a  party  is  indebted  upon  and  by  virtue  of  a 
bill  of  exchange,  must  specify  the  amount,  because  part  of 
the  debt  might  be  made  up  of  interest. 

Wightman. — Admitting  that,  holding  to  bail  merely  for 
interest  is  not  objectionable. 

(a)  Sect.  28.  (6)  2  Dowl.  P.  C.  7;  1  C  &  M.  621,  S.  C. 
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1834.  Batlbt. — ^What  authority  is  there  to  shew  that  you 

can  hold  to  bail  for  interest.  I  do  not  like  the  decisionsi 
but  cannot  help  it.  Upon  the  first  point  I  ha?e  some 
doubt;  but, upon  the  other  point,  the  rule  must  be  absolute 
without  costs. 

The  rest  of  the  Court  concurring — 

Rule  absolute. 


Baker  v.  Mills. 

In  taxing  an  at-  X  HE  Master,  in  taxing  a  bill  of  costs  to  the  amount 
a  ^u^dxtb  18  of  S72L,  taxed  off  a  sum  of  42/.  odd,  which  was  within  3/. 
t^enoff.theat-  of  a  sixth.    The  Master  had  charged  the  attorney  with 

torney  IS  always  ^  ^ 

Uabie  to  pay  the  the  costs  of  taxation. 

oostt  of  taza- 

than  a  sixth  is  Steer  obtained  a  rule  nisi  for  allowing  to  the  attorney  the 
the^diMntUm!^  ^^^^^  of  taxation^  less  than  a  sixth  having  been  taken  off. 

the  Court  to 

thecMteOT TO^t;       Archbold  shewed  cause. 

and,  therefore, 

Bum^tak^ofi;  Bayley,  B.— If  a  sixth  is  taken  off  the  bill,  the  sta^ 
beuig  within  a  (u|g  ^^^  \^  imperative,  and  the  attorney  must  pay  the  costs 
—^(P^,  that  the  of  taxation;  but  if  less  than  a  sixth  is  taken  off,  it  is  dis- 
justified  in  cretiouary  with  the  Court  to  allow  the  costs  or  not.  In 
^ttSISey  ^A  EltDood  V.  Pearce  (6),  the  Court  refused  to  allow  the  costs 
the  costs  of        of  taxation  to  the  attorney,  though  less  than  a  sixth  was 

taxation.  , 

taken  off;  and  it  was  said  by  the  Chief  Justice,  that,  where 
the  amount  taken  off  approaches  very  nearly  to  a  sixth, 
the  Court  ought  not  to  be  called  on  by  one  of  its  offi- 
cers to  allow  the  costs  of  taxation.  Such  a  large  sum 
having  been  taken  off  the  bill,  I  think  the  Master  was 
fully  justified  in  allowing  to  the  client  the  costs  of  taxation; 
and  I  think,  therefore,  that  this  rule  must  be  discharged 
with  costs. ' 


The  other  Barons  concurring. 

Rule  discharged. 

(a)  2  Geo.  2,  c.  23.  (5)  1  Moo.  h  Scott,  159;  8  Bing.  83. 
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Rex  v.  Maberley.  "^ — v-— ^ 

AMOS  moved  for  a  writ  of  immediate  extent«  and  that  it  The  Court  re- 
might  be  dated  of  the  day  the  fiat  of  bankruptcy  issued  writ  of  imme- 
against  the  defendant.    In  one  case  he  said  it  was  granted  bi'lnte^Utedr* 
after  a  lapse  of  three  years,  where  there  had  been  a  bank- 
ruptcy a  short  time  previous. 

Bayley,  B. — An  extent  ought  to  be  dated  of  the  day 
it  issues.  VigUatUibuSy  8fc.  applies  to  the  Crown.  Here 
there  has  been  a  lapse  of  a  year  and  a  half;  in  the  case 
cited  there  was  probably  a  former  extent. 

Rule  refused  (6). 

(a)  2  M.  &  Scott,  197;  9  Bing.  (fi)  See  Rex  v.  Munn,  Str.  749 ; 

128,  &  C.  GUet  v.  Groner,  9  Bing.  128. 


Finch  v.  Cocker. 

UOWLING  had  obtained  a  rule  nisi  for  setting  aside  The  affidavit  in 
a  bail-bond,  on  the  ground  of  a  variance  in  the  defendant's  'ufj^  setuide 
name,  which  was  Cocken  and  not  Cocker  (a).  ?hcl|r^ad  of  a 

mistake  in  the 
n  !•  i»-ii»ii*r       defendant's  aur- 

BarstaWy  on  shewing  cause,  objected  to  the  title  of  the  name  must  be 
affidavit  on  which  the  rule  was  obtained.  The  affidavit  [jf rigJ^J^e 
was  entitled  "  Finch  v.  Cocker;'*  he  contended  it  ought  to  ^^  ^^  v^}if  ^ 

^  and  not  with  the 

have  been  "  Finch  v.  Cocken,  sued  by  the  name  of  Cocker.*'  name  by  which 
He  cited  Shaw  v.  Robinson  (b)  to  that  effect  *  ^^  *''** 

Bawling,  contrd,  mentioned  a  case  where  Littledale,  J., 
CD  a  like  objection,  allowed  the  motion  to  be  renewed; 
but — 

(a)  See  CuUum  v.  Leaon,  ante,  381.  (6)  8  D.  &  R.  423. 
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1B34.  Baylby,  B.,  said,  it  could  not  be  allowed  on  a  motion 

like  the  present;  and  that  the  objection  was  a  good  one. 

». 

Rule  discharged,  without  costs;  and  four  days 
allowed  to  put  in  bail. 


RowE  V.  Rhodes. 

The  defendant  MM.  E LL  Y  shevfed  cause  against  a  rule  which  had  been 
Msta^unaer^tbr  obtained  by  Cresswell  for  taxing  the  defendant  his  costs 
48  G«o.  3,  c.4fl,  under  the  43  Geo.  3,  c.  46,  s.  3,  he  having  been  arrested 

t.  3,  where  he  »  >  »  e 

has  paid  money  for  a  greater  amount  than  was  recovered  by  the  plaintiff, 
which  is  taken  ^^^  ^^^^  ^^^  been  argued  at  some  length  on  the  last  day 
oiu  by  the  plain-  ^f  j^g^  term;  but,  as  there  appeared  to  be  conflicting  au- 
thorities as  to  whether  it  was  a  case  within  the  act^  it  stood 
over  to  the  present  term.  The  circumstances  were  these. 
The  plaintiff's  demand  was  91/.,  for  which  sum  he  arrested 
the  defendant:  the  defendant  paid  Is,  into  Court  on  the 
usual  rule ;  and  ultimately  the  plaintiff  took  it  out  of  Court, 
and  the  costs  were  taxed  for  him  up  to  that  time.  There 
was  no  dispute  that  there  had  been  at  one  time  a  debt  to 
the  amount  of  91/.;  but  it  appeared,  that,  on  the  6th  of 
March,  the  defendant  had  remitted  a  bill  of  exchange  in 
payment  of  the  debt,  which,  it  was  contended  by  the  de- 
fendant, had  been  accepted  by  the  plaintiff  in  payment. 
The  bill  was  not  sent  immediately  to  the  plaintiff,  but  to 
one  Johnson,  his  agent,  who  was  not  at  home  when  the 
letter  inclosing  the  bill  arrived ;  but  a  female  of  his  name 
had  opened  the  letter,  and  had  written  to  acknowledge 
the  receipt  of  it.  On  the  6th  of  April,  the  plaintiff  wrote 
to  the  defendant,  that  he  could  not  receive  the  bill  as  pay- 
ment, and  demanding  the  money;  not  being  desired  to  re- 
turn the  bill,  he  did  not  do  so ;  and  at  length  it  was  paid, 
when  it  became  due,  on  the  31st  of  May.  In  the  mean- 
time the  plaintiff  arrested  the  defendant  on  the  13th  of 
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April  for  the  91/.  After  the  bill  was  paid,  the  defendant 
paid  the  shilling  into  Court.  The  plaintiff,  it  was  said) 
presented  the  bill  when  it  became  due,  to  prevent 
any  question  about  his  making  the  bill  his  own;  and, 
the  debt  haying  been  paid  after  the  commencement  of 
the  action,  he  took  out  the  money  paid  into  Court,  with 
costs,  as  he  could  only  have  been  entitled  to  recover  no- 
minal damages.  It  was  contended  that  this  was  not  a  vex* 
atious  case^  as  the  defendant,  by  paying  money  into  Court, 
admitted  that  the  plaintiff  had  had  a  good  cause  of  action; 
and  that,  unless  there  was  a  smaller  sum  recovered  by  the 
plaintiff  by  verdict^  the  statute  did  not  apply.  It  was  said 
there  were  at  least  sixteen  authorities  upon  the  point;  and 
that  it  was  an  absurdity  and  contradiction,  where  the  de- 
fendant had  paid  money  into  Court,  and  thereby  admitted 
bis  liability  to  pay  costs,  that  he  should  be  allowed  after- 
wards to  call  on  the  plaintiff  to  pay  them.  He  cited  Rou* 
teroy  v.  Alefson  (a),  and  Butler  v.  Brawn  (A),  in  which  it 
appeared  that  there  had  been  before  five  cases  upon  the 
point  that  the  money  must  be  recovered  by  verdict;  and 
Davey  v.  Benton  (c)  to  the  same  effect.  In  one  case,  the 
Court  of  King^s  Bench  refused  to  hear  counsel  upon  a 
point  where  there  were  three  decided  cases  in  support  of 
it;  and  no  point  can  be  more  clearly  or  conclusively  settled^ 
than  that  unless  there  has  been  a  recovery  of  a  less  sum, 
the  43  Geo.  3  does  not  apply. 

CressweU^  in  support  of  the  rule. — It  is  clear  there  was 
a  want  of  reasonable  and  probable  cause  for  the  arrest; 
and  the  plaintiff's  conduct  has  been  vexatious.  The  au* 
thorities  are  conflicting.  It  was  admitted,  in  moving  for 
the  rule,  that  Laidlaw  v.  Cockbum(d)  has  been  over- 


(fl)  13Ea8t,90.  C.7n. 

{b)  3  Moo.  327 ;  I  B.  &  B.  (56.  (d)  2  New  Rep.  76. 

(c)  4  Duwl.  &  Ryl.  186;  2  B.  fc 
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]B34.  ruled  by  Butter  r.  Broum^  and  Davey  ▼.  Rentom;  but  the 
present  ease  is  distinguisbable  from  those  cases,  because 
there  the  only  proof  of  vexation  was  the  taking  the  money 
out  of  Court  In  Plufmner  v.  Savage  (a),  in  this  Court,  it 
seemed  to  be  considered  incumbent  upon  the  plaintiff  to 
account  satisfactorily  for  his  having  taken  out  of  Court  a 
less  sum  than  that  recovered.  Payne  v.  Acton  (b),  was  a 
case  where  an  arbitrator  found  a  less  sum  to  be  diae. 

Bayley,  B. — The  cases  of  arbitration  depend  upon 
this :  if  by  order  of  Nisi  Prius,  then  the  finding  of  the 
arbitrator  is  the  same  as  a  verdict;  but  if  by  collateral 
agreement,  it  would  be  different. 

Cresswell. — In  Robinson  v.  Elsam  (e),  where  an  attorney 
held  a  defendant  to  bail  for  a  larger  sum  than  upon  tax- 
ation was  found  to  be  due  to  him,  it  was  held  that  that  was 
a  case  within  the  43  Geo.  3,  c  46.  The  decisions  are  not 
uniform;  and,  in  a  case  of  oppression  like  the  present,  the 
Court  would  be  inclined  to  extend  relief  to  the  defendant 

Bayley,  B. — If  there  were  such  a  number  of  con- 
flicting authorities  on  either  side  as  to  leave  no  fair  bar 
lance,  I  think  the  contemporaneous  exposition  of  the 
statute  should  be  adopted.  The  costs  up  to  the  time  of 
paying  money  into  Court  are  not  likely  to  be  of  any  con- 
siderable amount;  but  the  cases  have  decided  the  point  In 
1809,  the  case  of  Catnmaciv.  Gregory  {d)  occurred,  and 
it  was  held  that  there  must  be  a  recovery  of  a  less  sum; 
and  in  Rouveroy  v.  Alefson,  in  1810,  which  was  moved  on 
the  case  of  Laidlaw  v.  Cockbum^  the  same  point  was  de- 
cided ;  and  it  was  then  admitted  that  in  two  other  cases  the 
same  decision  had  been  before  come  to.    In  all  these  in- 

(a)  5  B.  &  Aid.  661.  (c)  6  Price,  126. 

(6)  3  Moo.  606;  1  Bred.  &  B.         {d)  10  East,  525. 

278. 
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stances  the  act  was  held  not  to  applys  and  those  cases  are  1834. 
strong  as  a  contemporaneous  exposition.  In  Laidkuo  t. 
Cockbum  the  Court  of  Common  Pleiu  certainly  did  hold 
that  the  act  equally  applied  where  money  was  paid  into 
Court;  but  in  the  late  case  of  Butler  v.  Brown,  where  a 
small  sum  was  paid  into  Court,  and  the  defendant  moved, 
on  the  authority  of  Laidlaw  y.  Cockbumf  DaUas,  C.  J., 
said,  that  it  had  been  decided  in  five  subsequent  cases, 
that  the  statute  did  not  apply  to  such  a  case ;  and  the 
Court  of  Common  Pleas  discharged  the  rule:  the  dis- 
tinction was,  therefore,  abandoned;  and  disavowed  in 
five  subsequent  cases.  Robinson  v.  Elsam  was  on  an 
attorney's  bill,  and  it  was  referred  to  be  taxed*  The 
Master  may  be  considered  as  having  an  unlimited  au« 
thority  where  a  bill  of  costs,  and  costs  only,  is  referred  to 
him;  and  Abbott,  C.  J.,  decided  on  the  ground  of  the 
plaintiff  being  an  attorney.  Therefore,  there  is  the  au- 
thority of  the  Court  of  King^s  Bench  and  Common  Pleas 
upon  the  point;  and  it  does  not  appear  that  the  point  has 
been  discussed  and  brought  into  doubt  subsequently  to 
those  cases ;  and  therefore  we  must  hold  that  the  statute 
does  not  apply.  But,  upon  the  statement  of  Mr.  KeUy, 
I  doubt  whether  it  was  a  fair  case  for  an  arrest. 

Vaughan,  B. — The  only  proper  sense  of  **recover*'is  by 
verdict  and  judgment.  The  act  uses  the  word  **  recover*' 
throughout.  Where  the  amount  is  referred  to  an  arbitra- 
tor, a  verdict  is  entered  up.  The  preponderance  of  au- 
thority is  in  favour  of  the  plaintiff;  and  the  Common  Pleas 
appear  to  have  been  anxious  to  retrace  their  steps  since 
Laidlaw  v.  Cockburn. 

Rule  discharged,  with  costs. 
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1834. 


An  executor 
pUioUffis  not* 
liable  to  costs 
on  a  judgment 
as  in  case  of  a 
oonsuit. 


Pickup  and  Another,  Executors,  r.  Wuabton. 

X  HIS  was  an  action  by  the  plaintiffs  as  executors,  and 
was  brought  to  recover  the  amount  of  a  promissory  note  of 
the  date  of  1812,  all  the  promises  being  made  to  the  testa- 
tor; the  defendant  had  pleaded  the  general  issue  and  the 
Statute  of  Limitations.  Notice  of  trial  was  given  for  the 
Lancaster  Summer  Assizes,  and  countermanded.  A  rule 
for  judgment  as  in  case  of  a  nonsuit  was  discharged  on 
a  peremptory  undertaking,  and,  in  consequence  of  the 
plaintiffs  again  failing  to  proceed  to  trial,  a  rule  absolute 
for  judgment  as  in  case  of  a  nonsuit  was  obtained.  The 
Master  in  taxing  costs  allowed  the  defendant  the  whole 
costs  of  the  cause,  although  it  was  objected  that  they,  the 
plaintiffs,  as  executors,  were  only  liable  for  costs  after  a 
wilful  default. 


Butt  obtained  a  rule  nisi  for  the  Master  to  review  his 
taxation,  and  for  taxing  only  such  costs  to  the  defendant  as 
were  occasioned  by  the  wilful  negligence  of  the  plaintiffs* 

Addison  shewed  cause. — He  contended  that  the  plaintiffs 
were  liable  to  costs.  The  circumstances  of  the  case  shewed 
wilful  negligence  or  misconduct  on  the  part  of  the  plain- 
tiffs. The  action  was  not  commenced  till  1832,  on  a  note 
dated  in  1812.  The  plaintiffs  were  told  of  the  defence  in- 
tended to  be  set  up,  and  there  had  been  no  promise  to 
pay,  and  yet  they  arrested  the  defendant.  It  is  discre- 
tionary in  the  Court  whether  they  will  make  the  plaintiffs 
liable  to  costs.  In  Combs ^  administrator,  v.  Hardcastle{a), 
an  administrator  was  held  liable  to  costs  on  a  verdict 
against  him:  there,  Rooke,  J.,  says,  an  executor  or  ad- 
ministrator is  not  liable,  except  where  he  has  knowingly 
brought  a  wrong  action.  So,  in  Hawes  v.  Saunders  {b), 
and  Higgs  v.  Warry  (c),  on  a  discontinuance  or  nonpros. 


(a)  3B.&P.115. 


{h)  3  Burr.  1548. 


(c)  6T.R.664. 


Wharton. 
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There  is  no  distinction  between  those  cases  and  judgment         1834. 
as  in  case  of  a  nonsuit   If  there  has  been  any  negligence,  "    " 

it  is  sufficient;  but  here  there  has  been  negligence  and  ^^^  v, 
oppression,  for  they  arrested  the  defendant  after  they  knew 
of  the  defence  intended  to  be  set  up;  and  even  supposing 
there  had  been  a  verbal  promise  to  pay,  as  is  alleged,  they 
must  have  known  that  it  was  necessary  to  have  a  written 
promise.  There  is  no  distinction  between  interlocutory 
and  final  costs  in  this  respect. 

Baylf.y,  B. — ^Aq  executor  or  administrator  suing  on  a 
cause  of  action  arising  in  the  testator's  lifetime,  is  not  lia- 
ble to  costs  on  a  verdict  or  nonsuit.  I  find  it  so  laid  down 
in  an  unexceptionable  book  of  practice,  and  it  has  been  so 
settled  as  long  as  I  have  been  in  Court.  An  executor  is 
liable  on  a  nonpros.  In  that  case  he  is  ruled  to  declare  or 
reply.  If  he  makes  default,  and  his  default  is  recorded  in 
Court,  it  is  considered  that  he  and  his  pledges  to  pro- 
secute be  in  mercy.  In  that  case  he  is  liable  to  costs,  on 
the  principle  that  he  fails  by  his  own  wilful  neglect  to  go 
on.  Upon  a  discontinuance,  he  is  or  is  not  liable  to  costs^ 
according  to  circumstances;  he  applies  to  discontinue,  as  a 
favour;  the  Court  look  into  the  circumstances,  and  give 
costs  or  not,  as  they  think  proper;  they  are  interlocutory 
up  to  that  time.  The  cfise  of  Booth  v.  Holi  (a)  decided 
that  an  executor  is  not  liable  to  costs  on  judgment  as  in 
case  of  a  nonsuit;  and  it  would  be  error  if  they  were  to  be 
awarded  against  him.  On  judgment  as  in  case  of  a  non- 
suit, the  cause  is  at  an  end,  and  the  costs  must  have  been 
taxed  on  record;  they  are  not  interlocutory  costs.  A  judg- 
ment as  in  case  of  a  nonsuit  is  the  same  as  a  nonsuit;  in 
the  latter,  no  costs  are  allowed^  and,*  therefore,  none  on 
the  former.  For  forty  years  there  has  been  no  instance  of 
costs  given  in  such  a  case.     Every  case,  as  it  occurred, 

(a)  2  H.  Bl.  277. 

VOL.  II.  D  D  D.  P.  C. 
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1834.        would  be  brought  before  the  Court,  on  the  ground  that 

Pickup       ^^®  executor  bad  been  indiscreet.     If  you  apply  for  judg- 

V*  ment  as  in  case  of  a  nonsuit,  you  must  take  it  with  all 

Whartoh.        ,  .        , 

the  consequences;  one  is,  that  you  get  no  costs. 

Vaughan,  B. — The  rule  is  so  laid  down  in  WiUianum 
Executors. 

Boll  AND,  B. — In  Eaves  y*  Moeato(a)f  the  Court  laid 
it  down,  that,  in  assumpsit  by  an  executor  for  a  cause  of 
action  accruing  in  the  lifetime  of  the  testator,  the  executor 
is  not  liable  to  pay  coats  on  a  nonsuit.  In  Camber  v.  Hard- 
castle  (b)y  the  Court  were  of  opinion  that  the  plaintiff  bad 
acted  with  bad  faith,  and  Lord  ^/c;aii2fy  considered  that  he 
was  guilty  of  a  contempt  in  abusing  the  process  of  the 
Court.  That  case  was  commented  upon  in  WoMey^^ 
Sloperic)^  and  the  Court  there  held,  that,  on  a  judgment 
as  in  case  of  a  nonsuit,  an  executor  who  has  been  guilty 
of  wilful  negligence  is  only  lid[)Ie  to  the  costs  occasioned 
by  his  own  neglect. 

GuRNEY,  B.— In  Camber  v.  Hardcastle,  the  executor 
lent  his  name  to  another  party. 

Rule  absolute  (d). 

(a)  1  Salk.  SU.  764. 

(b)  3B.&P.115.  (d)  See  6  M.  &  Sd.  1/8. 

(c)  3  M.  &  Scott,  248;  9Bing. 


HILARY  TERM,  4  WILL.  IV.  391 

1834. 

Braine^  Assignee,  v.  Hunt  and  Another.  ^^  ^    • 

XHIS  was  a  motion  made  by  Cooper,  under  the  Inter-  if  the  sheriff; 
pleader  Act,  on  behalf  of  tte  sheriff  of  Oxford.   The  writ  Jo^ls^in  «ecu. 
was  delivered  to  the  sheriff  on  the  12th  of  December.  ^<>"»  "^^^"^^  »'« 

.111  claimed  by  an- 

Tfae  goods  were  seized  on  the  26th.     On  the  28th,  a  no-  other  party,  de- 
tice  was  sent  of  a  claim  under  a  bill  of  sale.     On  the  1  st  thr^oL'to'the 
of  January,  the  sheriff  was  ruled  to  return  the  writ.    On  J^"^?"'*  ^\ 
shewing  cause,  it  appeared  that  all  the  property  seized,  eludes  himself 
except  a  fly,  had  been  since  delivered  up  by  the  sheriff  to  vantage  of  di^ 

the  claimant.  interpleader 

Afiidavits  on 

W.  H.  Watson  appeared  for  the  execution  creditor.        *' fa"!™""!!^ 

,  sworn  at  any 

Miller,  for  the  claimant.  time  before 

cause  is  shewn. 

Cooper,  in  support  of  the  rule,  contended,  that^  as  he 
bad  moved  on  an  express  affidavit  that  the  goods  were 
then  in  the  possession  of  the  sheriff,  the  Court  would  not 
discharge  this  rule  on  an  affidavit  of  the  officer  that  part 
of  the  goods  had  been  since  delivered  up.  That  affidavit 
was  sworn  after  the  day  mentioned  in  the  rule  for  shewing 
cause. 

Bayley,  B. — ^If  the  affidavit  is  sworn  at  any  time  before 
shewing  cause  it  is  in  time. 

Cooper. — ^^Perhaps  they  were  given  up  because  the  fly 
would  be  sufficient  to  satisfy  the  execution.  The  only  ef- 
fect would  be,  that  the  rule  must  be  discharged  as  to 
those  goods  which  hav«  been  delivered  up.  It  is  not  sworn 
that  the  goods  were  given  up  collusively,  and  it  is  sworn 
that  we  have  no  indemnity.  If  the  fly  should  not  be 
sufficient!  the  sheriff  would  be  amenable  to  the  execution 
creditor. 

Bayley,  B. — The  sheriff  says  he  has  the  goods  in  his 

dd2 
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1834.  possession,  and  now  it  appears  that  part  have  been  given 
up.  I  think  he  does  not  act  fairly  if  he  gives  up  part  of 
the  goods;  in  fact,  he  colludes  with  the  party  to  whom  he 
delivers  them  up.  The  object  of  the  act  was,  by  means  of 
a  suit  and  one  suit  only,  and  that  between  the  parties 
really  interested,  the  question  of  right  should  be  tried, 
and  the  sheriflF  exonerated.  Here  the  claimant  might  try 
his  right  in  an  action  against  the  execution  creditor,  but 
he  would  have  a  right  to  sue  the  sheriff  for  the  goods 
delivered  up,  and  for  returning  nuUa  bona  as  to  part.  I 
therefore  think  that  the  sheriff  is  not  entitled  to  the  pro- 
tection of  the  act,  and  that  the  rule  should  be  discharged. 

Vaughan,  B. — The  sheriff  ought  to  have  a  control 
over  the  goods  the  whole  time.  The  costs  will  fall  on  the 
officer. 

Rule  discharged  with  costs,  and  ten  days 
'  allowed  to  return  writ. 


Herbert  and  Another,  Executors^  v.  Piggott,  Bart 

Where  an  ac-  JL  HIS  was  an  action  brought  by  two  of  four  executors 
brou^Tby  two    of  George  Herbert ^  the  testator,  for  the  balance  of  an  ac- 

offomrexecu.  ^ount  due  to  the  deceased  from  Sir  G.  Piggott,  the  de- 
ton,  for  the  ba<  *50       ' 

lance  of  an  ac-  fendant.     It  appeared  that  the  testator  had  been  in  the 

other 'two  exe-  Service  of  the  defendant  as  gamekeeper;  and  he  was  in  the 

Si^Mtfoi**^^  habit  of  receiving  money  for  fish  and  other  property  sold 

which  reieaM  for  the  defendant.  After  his  death,  the  plaintiffs,  as  execn- 

was  pleaded  i   .        i  ■•       «    ^ 

jmu  darrein  tors,  claimed  a  sum  upwards  of  90/.,  which  the  defendant 
cH^^^T  disputed,  as  the  testator,  shortly  before  his  death,  had  sent 
to  Mt  it  aside.     ;„  ^n  account  claiming  a  much  smaller  balance ;  but  having 

mislaid  that  account,  he  paid  into  Court  HL  7^.,  which 
was  as  much  as  he  considered  was  due,  and  pleaded  the 
general  issue  as  to  the  residue  of  the  demand.    The  two 
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Other  executors  havmg  afterwards  released  the  action,  the         1834. 
defendant  pleaded  that  release  puis  darrein  continuance.      ^   "     ^ 
Butt  having  obtained  a  rule  nisi  to  set  aside  that  plea —  «. 

PlGQOTT. 

R.  V.  Richards  shewed  cause,  upon  affidavit,  that  the 
release  was  the  spontaneous  act  of  the  releasors,  and  that 
there  was  a  larger  sum  due  from  the  testator  to  the  de- 
fendant, for  money  received  on  bis  account,  for  which  an 
action  bad  been  brought.  He  contended,  that,  unless  a 
very  clear  case  of  fraud  was  made  out,  the  Court  would 
not  interfere.  By  one  account  delivered  by  the  testator 
only  six  weeks  before  bis  death,  there  appeared  a  balance 
in  favour  of  the  defendant.  The  defendant's  object  was  to 
prevent  injustice,  and,  if  there  is  fraud,  the  plaintiffs  can 
reply  that  fact. 

Busby f  in  support  of  the  rule. — There  are  two  ques- 
tions ;^«/,  whether  the  defendant  has  a  right  to  put  such 
a  plea  upon  record,  the  release  being  made  by  strangers  to 
the  record. 

Bayley,  B. — They  are  not  strangers  to  the  action.  That 
objection  is  on  record;  and  if  we  were  to  decide  wrong,  it 
would  take  away  the  right  of  the  other  side  to  bring  error; 
and  therefore,  upon  that  point,  I  think  we  ought  not  to 
mterfere. 

jBtMfi^.— rThe  second  point  is,  whether  there  is  not  sucb 
a  case  of  fraud  as  will  induce  the  Court  to  interfere.  By 
'^  fraud,"  the  Court  does  not  mean  criminal  fraud,  but  only 
such  fraud  as  works  injustice. 

Baylby,  B.— a  release  may  advance  the  interests  of 
justice. 

JBii*6y.— The  evidence  of  fraud  is,  first,  that  no  consi- 


3!M  CASES  ON  POINTS  OF  PRACTICE,  SXCH. 

1834«        deration  for  the  release  passed  from  the  defendant  to  the 
HBRBBRf      releasors ;  secondly,  the  plaintiffs  alone  are  the  persons 
^*  beneficially  interested  in  the  action ;  and,  thirdly,  the  re- 

leasors are  in  the  service  of  the  defendant,  one  as  butler, 
the  other  as  cook.  It  is  sworn  that  the  90L  is  justly  due 
to  the  plaintiffs*  The  defendant  pleads  that  the  two  other 
executors,  in  consideration  of  SS/*  7«.  paid  to  the  plaintiffs, 
released*  The  effect  of  that  will  be  to  prevent  the  plaintiffs 
trying  the  question  whether  there  is  a  debt  or  not;  and 
our  only  remedy  will  be  against  the  executors  who  have 
released,  and  whom  we  swear  it  will  be  difficult  to  bring  to 
account.  He  cited  Mounistephen  v.  Brook  (a),  InneU  v. 
Newman  (&),  and  Jones  v.  Herbert  (c),  as  instances  where 
the  Court  had  interfered  summarily. 

Bayley,  B. — Two  of  the  executors  make  a  claim  on 
the  defendant  for  a  sum  of  nearly  100/.  The  defendant 
pleads  a  release  by  the  two  other  executors,  given  by 
them  at  their  own  suggestion,  and  without  the  interference 
of  the  defendant.  They  are  co-executors  with  the  plain* 
tiffs,  and  properly  they  ought  to  have  been  co-plaintiffs. 
If  there  had  been  a  strong  case  of  fraud  made  out,  the 
case  in  the  Common  PleaSt  o(  Jones  v.  Herbert,  would  have 
been  in  point.  Bills  are  delivered  by  the  deceased  shortly 
before  bis  death,  shewing  only  a  small  balance  to  be  due; 
these  bills  are  mislaid  by  the  defendant,  who  makes  out 
the  best  account  he  can;  and  the  co-executors  think  that 
no  more  is  due  than  the  money  paid  into  Court.  An  action 
may  be  oppressive,  as  well  as  a  release  fraudulent;  and  I 
think  a  case  has  not  been  made  out  for  the  interference  of 
the  Court. 

The  other  Barons  concurred. 

Rule  discharged,  without  costs. 

(a)  1  Ch.  Rep.  390.  (b)  4  B.  &  Aid.  419. 

(c)  9  Taunt.  421. 
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Best  v.  Gompertz.  "*    y    ^ 

X  HE  defendant  having  been  brought  up  to  be  charged   Where  a  defen* 

^  dant  gives  a 

in  execution—  cognovit,  and 

expressly  agrees 
not  to  bring  a 

Piatt  and  Humfrey,  for  the  defendant,  opposed  the  mo-  ^"^  of  error, 

1  «i  •<•  til  1  ^^^  notwith- 

tion,  on  toe  ground  that  a  wnt  of  error  had  been  sued  out  sunding  does 
and  allowed;  and  they  cited  Stonehouse  v.  Ramsden  (a),  in   foJanw  o^luch 
which  it  was  held,  that  the  allowance  of  a  writ  of  error   writ  of  error  is 

.  1         1   .     .«>  n  1.1°®  iupersedeas, 

was  sufficient  to  prevent  the  plamtin  from  charging  the  and  will  not 
defendant  in  execution.     The  same  point  they  said  had  puan^^from 
been  determined  in  the  Bail  Court  by  ParAe,  J.,  in  Davis  v.  ^^"^^  ^^  ^ 

•^  '      '  execution. 

Gompertz  (6),  last  term,  where  there  was  a  release  of  errors.      Sembu,  that 

there  is  a  dis- 
tinction be- 

R.  V.  Richards  and  J.  Jervis,  con/ra.— That  is  not  the  of  e^o«TidtL 
practice  in  this  Court.   The  allowance  of  a  writ  of  error  is  •g»^««.«nent  not 

to  bring  a  frnt 

no  objection^  unless  notice  has  been  given.    The  judgment  of  eiror. 
was  signed  on  a  cognovit;  by  one  of  the  terms  of  which  the 
defendant  undertook  not  to  bring  a  writ  of  error,  &c.  to 
delay  or  defeat  the  plaintiff  in  the  action. 

Hufnfretff  eontrd. — That  must  be  pleaded. 

BatlbYi  B. — Here  is  a  special  bargain  not  to  sue  out 
a  writ  of  error;  if  it  appears  that  the  writ  of  error  is  sued 
out  for  delay,  and  contrary  to  good  faith,  the  writ  of  error 
^ight  go  on,  and  yet  the  defendant  might  not  avail  him- 
self of  it  here.  Primd  facie,  they  are  entitled  to  charge 
in  execution,  and  the  defendant  expressly  agrees  not  to 
sue  out  any  writ  of  error.  A  release  of  errors  must  be 
pleaded;  but  here  there  is  an  express  agreement.  The 
defendant  prays  by  his  writ  of  erroir  to  be  restored  to 
every  thing  he  has  lost.     It  has  been  frequently  decided, 

(a)  1  B.  &  Aid.  676.  (6)  Po$ty  p.  407. 
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1834.        that  error  is  no  mpersede(»s  where  it  is  for  delay^  or 
^  ag»nst  good  faith* 

9. 

The  defendant  was  accordingly  charged  in  eze« 
cution. 


Watson  v.  Delcroix. 

Notice  of  a  writ  JtSUTT  applied  for  leave  to  serve  a  notice  of  inquiryi 
allowed  to  be  hy  sticking  it  up  in  the  office,  and  leaving  a  copy  at  SI, 
i^^^up  i'lf  Ac  ^^^o^  Street,  the  defendant's  last  place  of  residence, 
office,  aDd  leaT-  The  defendant  had  not  appeared  to  the  writ  of  summons ; 

ing  it  at  the  ^^ 

defeDdant's  last  but  a  distfif^os  had  been  obtainedj  and  a  Judge's  order 
tho^h  neither  ^^^  entering  an  appearance.  The  declaration  was  filed  on 
the  prooeM  nor   ||jg  ig^jj  ^f  December,  and  leave  was  iriven  to  serve  notice 

notice  of  decla-  ^ 

ration  had  been  of  it,  by  Sticking  it  up  in  the  office,  and  leaving  a  copy  at 
ser^edT  ^         ^^f  Maddox  Street;^  the  people  at  the  house  having  re- 
fused to  tell  where  the  defendant  was  gone.     Judgment 
by  default  had  since  been  signed  for  want  of  a  plea. 

Bayley,  B.,  doubted  at  first  whether  the  Court  had 
power  to  grant  the  motion ;  but  afterwards  granted  a  rule, 
that  sticking  up  the  notice  of  the  writ  of  inquiry  in  the 
office,  and  leaving  a  copy  at  Maddox  Street,  should  be 
good  service,  unless  cause  was  shewn  within  a  week. 

Rule  accordingly. 
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iW{d^a£lma!(  'STermt 


IN  THB  FOURTH  TEAR  OF  THE  REIGN  OF  WILL.  IV^ 


REGULA  GENERALIS  (a).  sl^t^ 

It  is  ORDERED^  that,  from  and  after  the  10th  day  of  July  ^■®-  ®""- 
next,  where  the  plaintiff  proceeds  hy  action  of  debt  on  the 
recognizance  of  bail  in  any  of  the  Courts  at  Westminster, 
the  bail  shall  be  at  liberty  to  render  their  principal  at  ai^ 
time  within  the  space  of  fourteen  days  next  after  the  ser- 
vice of  the  process  upon  them,  but  not  at  any  later  period ; 
and  that,  upon  such  render  being  duly  made,  and  notice 
thereof  given,  the  proceedings  shall  be  stayed,  upon  the 
payment  of  the  costs  of  the  writ  and  service  thereof  only, 

T.  Denman,  J.  Parke, 

N.  C.  TiNDAL,  W.  BOLLAND, 

LyNDHURST,  J.  B.  BOSANQUET, 

J.  Bayley,  W.  E.  Taunton, 

J.  A.  Park,  E.  H»  Aldbrson, 

J.  Littledale,       J.  Patteson, 

S.  GaSELEE,  J.  GURNBY. 

J.  Vaughan, 

(a)  This  rule  was  promulgated  in  last  Trmiiy  Vacation. 
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1833. 

^    V    ^  Smith  r.  Good. 

Service  of  a        ON  an  application  for  a  distringas^  under  the  2&S  Witt. 
moMto  procure  4f,  c.  89^  s.  S,  it  appeared  that]  the  writ  of  f summons  was 

Aiuhe"h?^'e      ^^"^^^  ^^  ^^®  ^^^^  October.    On  the  15th,  the  pluntiff 's 
calls  need  not     attorney  Called,  and  saw  the  defendant's  shopman,  whom 

be  made  by  the 

lame  person.       he  fully  acquainted  with  the  object  of  his  call,  and  was 

informed  that  his  master  was  from  home.  The  attorney 
appointed  next  day  at  eleven  o'clock  for  a  second  call,  and 
went  accordingly  at  that  time ;  he  again  saw  the  shopman, 
who  stated  that  his  employer  was  out  of  town.  He  then  left 
a  copy  of  the  writ  with  the  shopman.  The  third  call  was 
made  by  the  attorney's  clerk,  but  not  in  pursuance  of  any 
specific  appointment^  and  he  forgot  to  leave  a  copy  of  the 
writ.  He,  therefore,  called  a  fourth  time,  and  then  left  a 
copy  of  the  writ  with  a  female  serrant  at  defendant's  house. 
There  were  two  afiidavits,  one  by  the  attorney,  and  the 
other  by  his  <;lerk,  as  to  the  above  facts. 

LiTTLEDALE,  J. — ^Thc  scrvicc  is  bad  for  two  reasons; 
Jirstf  no  time  is  specified  for  the  third  call;  and,  secondly, 
no  copy  of  the  writ  is  left  at  the  third  call,  but  is  left  at 
the  second  visit  instead.  It  is  true  a  copy  is  left  at  the 
fourth  call,  but  that  will  not  make  the  service  good.  I  do 
not,  however,  think  it  makes  any  difference  whether  the 
three  calls  are  made  by  the  same  person,  or  by  different 
persons,  so  long  as  all  the  other  requisites  to  good  service 
are  complied  with.  Here,  the  service  is  clearly  insufficient 

Rule  refused. 
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1833. 

Doe  d.  Norman  v.  Roe.  ^   ^    ^ 

C  CLARKE  applied  to  be  allowed  to  sign  judgment  Where  pre- 

against  the  casual  ejector  on  the  following  service: — His  deserted, and 

affidavit  stated  that  the  premises  in  question  had  been  un-  ^^"^^^^^^^ 

der-Iet  to  a  person  named  Adams,  who  had  again  let  them  "^ce  can  be 

to  another  person  since  dead.     The  house,  with  the  ex-  ment  cannot  be 

ception  of  two  outer  walls,  had  been  entirely  pulled  down,  ciumafejector^^ 

and  the  materials  removed.   The  service  had  been  effected  »»» the  proceed- 
ing moat  be  aa 

by  affixing  a  copy  of  the  declaration  and  notice  at  the  foot  upon  a  ymant 
on  the  most  conspicuous  part  of  the  walls  left  standing. 
Every  effort  had  been  made  to  discover  Adams,  in  order 
to  serve  him,  but  without  effect. 

L1TTLEDALE9  J.,  thought  that  this  amounted  to  a  va- 
cant possession,  and,  therefore,  that  the  lessor  of  the  plain- 
tiff should  have  proceeded  acccMrding  to  the  statute. 

C  Clarke  md,  that,  in  a  similar  case  in  this  Court,  the 
landlord  had  been  allowed  to  proceed  in  ejectment,  and 
the  rule  now  prayed  for  had  been  granted.  He  cited  Doe 
d.  OsbaliUston  v.  JRoe  (a),  where  the  wife  and  children  of 
a  tenant  in  possession  went  to  America,  and  the  tenant 
had  quitted  the  premises,  intending  never  to  return.  The 
declaration  had  been  affixed  to  the  premises,  and  read  over 
and  explained  to  a  person  there,  who  was  servant  to  one 
of  the  tenants  of  another  part  of  the  premises.  In  that 
case  Mr.  Justice  Patteson  said, — **  You  may  take  a  rale  to 
shew  cause,  and  serve  it  in  the  same  manner  as  the  de- 
claration was  served."  That  case  was  as  strong  as  the  pre* 
sent;  and  as  to  the  reading  over  of  the  notice  to  the  ser- 
vant of  a  third  party,  that  was  quite  immaterial,  for  tiiat 
person  was  not  interested  in  the  tenancy. 

(a)  ^nte,  Vol.  l,p.456. 
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1833.  LiTTLEDALE,  J. — I  Cannot  grant  this  application.    If  I 

were  to  do  so,  we  should  never  hear  again  of  a  proceeding 
under  the  statute. 

Rule  refused. 


Johnson  r.  Disney. 

Toohtamtidit-'  JlL ATT  moved  for  a  distringas.  The  writ  of  summons 
^S^itihir*  had  been  sued  out  on  the  15th  of  August.  The  person 
three  caUs  are    ^^ho  went  to  serve  it  had  used  all  means  to  do  so.  but  had 

made,  if  the 

day  and  hour  not  Succeeded.  The  first  time  he  called  at  the  defendant's 
aequeot^bare  housc,  the  servant  Said  her  mistress  (the  defendant)  had 

"S"*r*b"*1'  8®**^  ^"^*  ^®  *^®°  explained  the  object  of  his  visit  to  the 

dent  that  the  servant.     On  the  16th  of  October  he  went  again,  and  saw 

deavoiirs  to  '  A  young  lady,  who  said  the  defendant  was  from  home.  On 

ke^  oat  of  the  j|jg  gsth  of  October  he  called  a  third  time,  and  saw  the 

way. 

servant,  who  said  first  that  her  mistress  was  out  of  town, 
but,  on  deponent's  saying  that  legal  proceedings  would  be 
taken,  went  up  stairs,  and,  on  coming  down  agun,  said  ber 
mistress  would  call  on  plaintiff  and  pay  the  bill. 

LiTTLEDALB,  J. — The  general  rule  is,  that  three  calls 
must  be  made;  but  calling  three  times  is  insufficient,  un- 
less at  the  first  call  the  day  and  hour  be  specified  on 
which  it  is  intended  to  call  the  second  time;;  and  on  the 
second  call  the  day  and  hour  on  which  the  third  call  is  to 
be  made  be  mentioned  in  like  manner.  It  do^s  not  appear 
that  such  a  course  was  adopted  in  this  instance;  but  suffi- 
cient has  been  stated  to  render  it  very  evident  that  there 
was  an  endeavour  on  the  part  of  the  defendant  to  be  al^ 
ways  out  of  the  way.  She  must,  therefore^  be  presumed 
to  be  cognizant  of  the  calls.  You  may  take  your  dSi- 
tringM. 

Rule  granted. 
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1833. 
Hawkins  o.  Pri NO.  "^ — ^' — ^ 

MJUNDAS  moved  for  a  rule  to  shew  cause  why  an  order  Where  a  defen- 
for  the  discharge  of  a  person  named  Pring  under  the  discharged  un- 
Lords'  Act  (32  Geo.  2,  c.  28)  should  not  be  set  aside,  on  5^/^^^';°''^' 
the  ground  that  it  had  been  obtained  by  fraud.  The  action  years,  it  is  too 
was  brought  against  the  defendant  for  a  breach  of  promise  of  that  period  to 
of  marriage  made  by  him  to  the  plaintiff*.  A  verdict  was  2de  the^rder 
obtained  by  the  plaintiff  for  a  sum,  which,  with  the  costs,  ^'  **>«  ^is- 

charge. 

amounted  to  118/.  On  the  29th  November,  1827,  an  or- 
der was  made  by  this  Court  for  the  discharge  of  the 
defendant  under  the  Lords'  Act.  No  notice  of  the  pro- 
ceedings to  obtain  this  order  was  ever  given  to  the  plaintiff, 
and  it  was  consequently  obtained  without  any  knowledge 
of  it  on  her  part.  Having  been  obtained  by  fraud,  the 
Court  would  of  course  interfere  to  set  it  aside. 

LiTTLEDALE,  J. — It  appears  to  me,  that  the  present  ap- 
plication is  too  late*  Six  years  have  now  elapsed  since 
the  order  was  obtained,  and  the  persons  who  might  have 
contradicted  the  plaintiff^s  statement  may  be  dead.  After 
such  a  lapse  of  time,  it  would  be  loo  much  to  interfere. 

Rule  refused. 


Taylor  r.  Duncombe. 

JlSUTT  moved  for  leave  to  issue  a  writ  of  distringas  in  where  a  person 
this  case,  in  order  to  avoid  the  Statute  of  Limitations,  ^f  p^iamei?* 
The  motion  was  founded  on  an  affidavit,  stating  that  the  ^'^  ^^^  >"^^ 

1  1       •      lO'io  .  1        •    n     ^  1        by  bill  and  sum- 

action  was  brought,  in  IS23,  against  the  defendant,  who  mons  before  the 

was  then   a  member  of  Parliament.     The  proceedings  prtlcITAcr^ 
were  commenced  by  bill,  and  writ  of  summons  thereon.  P*«««^»  ""^  *''" 

•^  ter  the  com- 

mencement of 
I  the  action  he 

HMM  bis  privilege,  the  process  should  be  continued  by  dutringtu,  treating  him  as  an  M.  P.,  in  or- 
der to  avoid  the  Sutute  of  Limitations. 

VOL.  II.  E  K  D.  P.  C. 
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1833. 


Taylor 

•  V. 
DUMCOMBC. 


The  writ  was  returned  non  est  inventus^  and  entered  of 
record.  No  further  steps  had  since  been  taken,  as  the 
defendant  had  been  out  of  the  country.  The  plainUff  was 
now  desirous  of  continuing  the  proceedings,  in  order  to 
save  the  Statute  of  Limitations.  The  defendant,  since 
the  commencement  of  the  action,  had  ceased  to  be  a  mem- 
ber of  Parliament,  The  plaintiff's  attorney  had  applied 
to  the  signer  of  the  writs  for  a  writ  of  dUiringas,  but  the 
officer  felt  some  difficulty  in  issuing  it,  on  the  ground  that 
such  process  would  treat  the  defendant  as  a  member  of 
Parliament,  he  having  ceased  to  be  so.  The  writ  of  dii' 
tringas  ought  to  issue,  as  that  would  be  the  proper  con- 
tinuance of  the  suit;  and  the  defendant  being  privileged 
when  the  action  was  commenced,  it  would  be  proper 
to  treat  him  as  a  privileged  person  throughout  the  pro- 
ceedings. The  recent  act  of  2  Will.  4,  c.  39,  does  not 
affect  the  question. 


LiTTLEDALE,  J. — I  think  the  writ  of  distringas  is  the 
proper  continuance  of  the  suit.  The  recent  act  does  not 
apply  to  the  case;  and  as  the  defendant  was  privileged 
when  he  was  sued,  the  subsequent  writs  should  be  con- 
sistent with  the  original  process:  otherwise,  the  operation 
of  the  Statute  of  Limitations  might  not  be  avoided.  The 
writ  of  distringas,  therefore,  ought  to  issue  (a). 

Rule  accordingly. 


(a)  The  words  of  sect.  10  of 
the  2  Will,  4,  c  39,  as  to  saving 
the  Statute  of  Limitations,  are 
**  Provided  always,  that  no  first 
writ  shall  be  available  to  prevent 
the  operation  of  any  statute, 
whereby  the  time  for  commence- 
ment of  the  action  may  be  limit- 
ed, unless  the  defendant  shall  be 
arrested  thereon  or  served  there- 


with, or  proceedings  to  or  toward 
outlawry  shall  be  had  thereupon, 
or  unless  such  writ,  and  every 
writ  (if  any)  issued  in  continuation 
of  a  preceding  writ,  shall  be  re- 
turned non  est  invenita,  and  enter- 
ed of  record  within  one  calendar 
month  next  after  the  expiration 
thereof,  including  the  day  of  snch 
expiration,  and  unless  every  writ 
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lulled  in  continuation  of  a  pre-  to  be  made,  in  bailable  process  by         1833. 

ceding  writ  shall  be  issued  within  the  sherifif  or  other  officer  to  whom       ^*^v 

one  such  calendar  month  after  the  the  writ  shall  be  directed,  or  his        Taylor 

expiration  of  the  preceding  writ,  successor  in  office,  and  in  process      doncombe 

and  shall  contain  a  memorandum  not  bailable  by  the  pltdntiff  or  his 

indorsed   thereon  or  subscribed  attorney  suing  out  the  same,  as 

thereto,  specifying  the  day  of  the  the  case  may  be." 
date  of  the  first  writ,  and  return 

MoNTFORT  r.  Bond. 

JlC.  F.  RICHARDS  shewed  cause  against  a  rule  obtained  in  support  of  a 

by  R.  Alexander  for  the  purpose  of  enlarging  a  peremp-  a  peremptory 

tory  undertaking.     The  plaintiff  in   this,  which  was  a  ^"h«e\\^^^ 

country  cause,  not  having  proceeded  according  to  the  tiff  has  made 

,  only  one  de- 

course  and  practice  of  the  Court,  the  defendant  obtained  fault,  in  conse- 
a  rule  for  judgment  as  in  case  of  a  nonsuit.     That  rule  ^bsenra^ofa* 
was  discharged  on  a  peremptory  undertaking  to  try  at  the  material  wit- 
following  assizes.   The  plaintiff  did  not,  however,  proceed  vit  need  not 
to  trial;  and  the  defendant  then  moved  for  and  obtained  ofthatwita!^ 
the  common  rule  for  judgment  as  in  case  of  a  nonsuit  ab- 
solute.    The  present  rule  had  been  moved  for  to  enlarge 
the  platntiff**s  undertaking,  on  the  ground  of  the  absence 
of  a  material  witness  at  the  time  when  he  should  have  tried 
according  to  bis  undertaking.     The  name  of  the  witness 
was  not,  however,  stated  in  the  affidavit.     If  the  plaintiff 
really  did  expect  the  attendance  of  that  witness,  he  might 
have  stated  his  name* 

R.  Alexander  fin  support  of  the  rule,  contended,  that,  as 
the  default  of  the  plaintiff  now  complained  of  was  the  first, 
it  was  unnecessary  to  state  the  name  of  the  witness.  He 
cited  Jordan  v.  Martin  and  Wife  (a),  in  which  it  was  de- 
cided that,  in  shewing  cause  against  a  rule  for  judgment 

(a)  8  Taniit.  104. 
ee2 
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as  in  case  of  a  nonsuit^  an  affidavit  that  the  plaintiff  did 
not  proceed  to  trial  according  to  notice,  in  consequence  of 
the  absence  of  a  material  witness,  need  not  name  the  wit- 
ness. Mr.  Justice  Burrough  there  obseryed,  that  *'  it  might 
be  often  very  dangerous  and  inconvenient  to  name  the 
witness." 


LiTTLEDALE,  J. — It  is  not  necessary  that  the  witness 
should  be  named  in  the  case  of  the  first  default;  but  in 
that  of  the  second  it  may  be  different. 

Rule  absolute. 


Where  an  ac- 
tion of  eject- 
ment is  brought 
on  certain 
breaches,  and 
money  is  paid 
into  Court  on 
one  of  them, 
and  the  plaintiff 
takes  it  out, 
and  does  not 
proceed  to  trial, 
the  defendant  is 
entitled  to  judg- 
ment as  in  case 
4>f  a  nonsuit 


Doe  d.  Stanley  r.  Towoood. 

A  USTIN  had  obtained  a  rule  for  judgment  as  in  case  of 
a  nonsuit,  in  an  action  of  ejectment  on  certain  breaches. 
The  first  was  non-payment  of  rent;  the  second,  assigning 
without  licence ;  the  third,  non-repair.  The  defendant  paid 
the  rent  in  arrear  with  oosts,  upon  the  first  breach,  into 
Court.    The  lessor  of  the  plaintiff  took  this  out  of  Coart. 

KeUy^  on  shewing  cause,  said,  that,  on  payment  of  the 
rent  and  costs,  the  lessor  of  the  plaintiff  was  desirous  of 
proceeding  no  further,  and  had  given  the  defendant  notice 
to  that  effect.  The  cause,  therefore,  must  be  considered 
as  at  an  end ;  and  the  defendant  was  not  entitled  to  judg- 
ment as  in  case  of  a  nonsuit. 

Patteson,  J. — He  might,  nevertheless,  proceed  against 
the  defendant  on  the  other  breaches;  and,  if  so,  the  de- 
fendant is  entitled  to  his  rule. 

Kelly* — He  has  but  one  count  in  his  declaration. 


Patteson,  J.— It  is  the  same  as  if  there  were  several 
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breaches  assigned  in  an  action  of  covenant,  and  money         IBdd. 
paid  into  Court  on  one  of  them.     The  plaintiff  might  still       ^""T" 
proceed  on  the  others.  d, 

Stanley 

V. 

Austin,  contri. — The  present  case  is  like  an  action  of  Towgooo. 
assumpsit,  with  several  causes  of  action  stated  in  the  de- 
claration. If  money  be  paid  into  Court  on  one  of  those 
causes  of  action,  and  the  plaintiff  takes  it  out  of  Court, 
he  is  at  liberty  to  proceed  on  the  other  causes  of  action. 
If  be  does  not  so  proceed,  the  defendant  is  clearly  entitled 
to  judgment  as  in  case  of  a  nonsuit.  So,  in  the  present 
case,  the  plaintiff  is  entitled  to  proceed  with  his  ejectment 
for  the  other  breaches;  and,  as  he  has  not  proceeded,  the 
defendant  is  entitled,  for  his  own  security,  to  judgment  as 
in  case  of  a  nonsuit. 

Patteson,  J« — I  think  that  you  would  not  have  been  en- 
titled to  judgment  as  in  case  of  a  nonsuit,  if  the  plaintiff  had 
given  notice  that  he  had  abandoned  all  proceedings  against 
you.  If  you  had  had  no  such  notice,  then  there  would  be 
the  two  other  breaches  on  which  the  plaintiff  might  proceed 
against  you.  The  better  way  will  be,  that  a  siet  processus 
should  be  entered,  with  a  reference  to  the  Master,  to  say 
whether  the  plaintiff  ought  to  pay  any  costs  to  the  defen- 
dant in  consequence  of  his  not  proceeding  to  trial  upon 

the  two  remaining  breaches. 

Rule  accordingly. 


SoLOMONsoN  and  Another  r.  Parker  and  Another. 

XN  this  case  the  declaration  was  delivered  indorsed  to  ifapiainHfr 
plead  within  eight  days,  the  defendant  only  being  entitled  fumber^fdm 
to  four  days'  time  for  pleading.     The  declaration  was  not  ^'?''  P'«*^^"S 
delivered   until  the  6th  August,  and  consequently  the  practice  of  the 
eight  days  would  not  expire  until  after  the  10th  of  that  ed.The  defen-' 
month.     By  \2  Reg.  Gen.  M.  3  Will.  4,  it  is  ordered,  foatiiihTmMif 
"  that  in  case  the  time  for  pleading  to  any  declaration,  or  ©f  that  greater 

number. 
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1833.        for  answering  any  pleadings,  shall  not  have  expired  before 
the  10th  day  oi  August  in  any  yeari  the  party  called  upon 
V.  to  plead^  reply,  &c.  shall  have  the  same  number  of  days 

for  that  purpose  after  the  ^4th  day  of  October,  as  if  the 
declaration  or  preceding  pleading  had  been  delivered  or 
filed  on  the  ^'th  day  o{  October;  but  in  such  cases  it  shall 
not  be  necessary  to  have  a  second  rule  to  plead,  reply, 
&c."  The  plaintiff,  however,  signed  judgment  for  want 
of  a  plea  on  the  30th  of  October, 

MiUer  obtained  a  rule  to  shew  cause  why  the  interlocu* 
tory  judgment  so  signed  should  not  be  set  aside,  on  the 
ground  of  its  having  been  signed  too  soon. 

Hutchinson  shewed  cause  against  this  rule,  and  con- 
tended, that,  as  by  the  practice  of  the  Court  the  defen- 
dant was  only  entitled  to  four  days*  time  to  plead,  those 
four  days  had  clearly  elapsed  after  the  24th  October^  and 
before  signing  judgment,  and,  therefore,  the  plaintiff  was 
regular  in  signing  judgment  on  the  30th. 

Miller y  contri,  contended,  that,  although  by  the  practice 
of  the  Court  the  defendant  was  not  entitled  to  more  than 
four  days'  time  to  plead,  yet,  as  the  plaintiff  had  thought 
^  proper  to  indorse  his  declaration  to  plead  in  eight  days, 

the  defendant  was  entitled  to  that  length  of  time  for  the 
purpose  of  pleading.  Those  eight  days  had  not  expired 
on  the  30th  of  October ,  and,  therefore,  the  plaintiff  was 
irregular  in  signing  his  judgment  on  that  day. 

LiTTLEDALE,  J. — ^As  the  plaintiff  thinks  proper  to  give 
the  defendant  eight  days  for  the  purpose  of  pleading,  be 
is  entitled  to  that  length  of  time;  and  the  plaintiff  cannot 
sign  judgment  until  they  have  expired. 

Rule  absolute,  with  cost8< 
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1S33. 
Davis  v.  Oompertz*  "^    "*     ' 

(Before  the /our  Judges,) 

IS  ALL  moved  on  an  affidavit  to  charge  the  defendant  Where  a  defen- 

in  execution  for  the  further  sum  of  142?.  6s.     The  defen-  warrwit  of  at- 

jdant  was  brought  up  under  a  writ  of  habeas  corpus  on  |he"payment*of 

the  2nd  of  November.    He  produced  at  that  time  a  rule  » »"™  ^^  money 

«--  -by  instalment*, 

for  the  allowance  of  a  writ  of  error,  which  had  been  granted  and  default  is 
that  day:  be  was  then  remanded.  On  the  6th  of  Novem-  ^^char^cTin 
ber  defendant  gave  notice  of  bail.    On  the  7th  oi  Novem-  e«c«tion  for 

^  each  of  those 

ber  there  was  a  rule  for  better  bail.     On  the  8th  of  No-  defauiu  as  tbey 
vember  notice  of  justification  was  given  for  the  11th.     On 
the  9th9  that  notice  was  countermanded.     No  bail,  there- 
fore,  having  been  put  in,  the  allowance  did  not  operate 
as  a  supersedeas. 

R.  V.  Richards  objected,  on  an  affidavit  produced  by 
him,  that  the  defendant  had  been  ah'eady  charged  in  exe- 
cution in  this  action. 

BalL — That  is  true,  •  but  the  judgment  is  on  a  warrant 
of  attorney  in  a  penal  sum,  accompanied  by  a  defeazance; 
the  amount  secured  is  to  be  paid  by  instalments,  and  execu- 
tion to  issue  from  time  to  time  on  non-payment  of  each  in- 
stalment. Although  the  judgment  was  for  400/.,  the  de- 
fendant has  been  only  charged  in  execution  for  45/.,  and, 
upon  the  mstalment  of  142/.  6s,  not  having  been  paid,  the 
plaintiff*  is  entitled  now  to  charge  the  defendant  in  exe- 
cution for  that  sum. 

R.  V.  Richards, — The  application  should  have  been  by 
a  rule  to  shew  cause  why  the  defendant  should  not  be 
charged  in  execution  for  the  further  sum. 

The  Court  were  of  opinion,  that  the  plaintiff  was  en- 
titled now  to  charge  the  defendant  in  execution  for  the 
further  sum,  and  directed  a  special  entry  to  be  made  in 


n 
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the  M arshaFs  book,  so  that  the  defendant  might  be  dis- 
charged on  payment  of  the  two  several  instalments. 

The  Master  drew  up  the  form  of  the  entry  accordingly. 


A  judgment  in 
an  action  of 
ejectment  in  an 
inferior  Jurisdic- 
tion is  not 
witliin  the 
meaning  of  tlie 
19  Geo.  3,  c.  70, 
8. 11;  and, 
therefore,  if  the 
defendant  leaves 
the  jurisdiction, 
the  judgment 
cannot  be  re- 
moved into  a 
superior  Court 


Doe  cL  Stansfield  v.  Shipley. 

Miller  applied,  under  the  19  Geo.  3,  c.  70,  s.  4,  to 
remove  a  judgment,  in  an  action  of  ejectment,  out  of  the 
county  court  of  Nottingham^  on  the  ground  that  the  de- 
fendant had  removed  himself  out  of  the  jurisdiction,  and 
had  no  effects  within  it. 

LiTTLEDALE,  J. — I  feel  somc  doubtj  whether  a  judg- 
ment in  ejectment  comes  within  the  meaning  of  the  statute 
under  which  you  apply.  I  will,  however,  look  into  the 
act  of  Parliament,  and  tell  you  my  opinion. 

Cur.  adv.  vuli. 

LiTTLEDALE,  J. — This  was  an  application  by  Mr.  Mil- 
ler to  remove  a  judgment  out  of  the  county  court  of  Not- 
tingham,  in  an  action  of  ejectment,  pursuant  to  the  19 
Geo,  3,  c.  70,  s.  4.  My  doubt  was,  whether  this  was  a  case 
coming  within  the  statute.  The  recital  of  section  4  is,  that 
''  forasmuch  as  persons  served  with  process  issuing  out  of 
inferior  courts,  where  the  debt  is  under  10/.,  may,  in  order 
to  avoid  execution,  remove  their  persons  and  effects  be- 
yond the  limits  of  the  jurisdiction  of  such  courts."  The 
recital,  therefore,  only  applies  to  the  case  of  a ''  debt" 
under  10/.  Then  the  enacting  part  proceeds,  *'  that  in  all 
cases  where  final  judgment  shall  be  obtained  in  any  action 
or  suit  in  any  inferior  court  of  record,  it  shall  and  may 
be  lawful  to  and  for  any  of  his  Majesty's  courts  of  record 
at  Westminster,  upon  affidavit  made  and  filed  therein,  of 
such  judgment  being  obtained,  and  of  diligent  search  and 
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inquiry  having  been  made  after  the  person  or  persons  of  1833. 
the  defendant  or  defendants,  or  his,  her,  or  their  effects, 
and  of  execution  having  been  issued  against  the  person  or 
persons  or  effects,  as  the  case  may  be,  of  the  defendant 
or  defendants;  and  that  the  person  or  persons  or  e£fects 
of  the  defendant  or  defendants  are  not  to  be  found  within 
the  jurisdiction  of  such  inferior  court,  which  affidavit  may 
be  made  before  a  judge  or  commissioner  authorized  to 
take  affidavits;  and  such  superior  Court  to  cause  the 
record  of  the  said  judgment  to  be  removed  into  such 
superior  Court,  to  issue  writs  of  execution  thereupon 
to  the  sheriff  of  any  county,  city,  liberty^  or  place,  against 
the  person  or  persons  or  effects  of  the  defendant  or  de- 
fendants,  in  the  same  manner  as  upon  judgments  obtained 
in  the  said  Courts  at  Westminster.^  It  will  be  observed, 
that  the  words  of  the  enacting  part  are  more  general  than 
those  of  the  preamble,  because  they  refer  to  **  any  action 
or  suit.*'  Now,  there  are  some  cases  in  which  the  pream- 
ble may  control  the  enacting  part  of  a  statute;  but  as  this 
act  is  for  the  relief  of  persons  who  have  been  deprived  of 
an  effectual  remedy,  in  consequence  of  the  defendant  re- 
moving out  of  the  jurisdiction,  I  think  that  the  preamble 
ought  not  to  control  the  enacting  part.  So  far,  I  should 
say  then  that  there  would  be  no  difficulty  in  removing  the 
judgment  under  the  general  words  of  the  act.  But  the 
only  remedy  which  the  superior  Court  could  give  would 
be, by  the  language  of  the  enacting  part,  ''  against  tl^e  per- 
son or  effects  *'  of  the  defendant ;  and  which  does  not  enable 
the  superior  Courts  to  grant  a  habere  facias  possessionem. 
Sack  a  writ  would  be  the  proper  remedy,  if  the  judgment 
were  removed ;  but  that  cannot  be  considered  as  a  remedy 
against  the  '*  person  or  effects  "  of  a  defendant ;  and^  there- 
fore, as  such  a  remedy  is  not  expressly  provided,  it  ap- 
pears to  me  that  the  Court  caimot  direct  the  judgment  to 
be  removed. 

Rule  refused. 
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1893. 
^    M    ^  Smith  v.  Joy. 

Where  a  de-  JL  HESIGER  sbewed  cause  against  a  rale  for  jadgmeat 
given'a  cognovit  ^  1°  ^^^^  ^f  &  Donsuit.  It  appeared  by  the  affidavit  on 
for  the  debt       ^hich  be  opposed  the  rule,  tbat  the  defendant,  with  the 

■ought  to  be  re-  ^'^  '  ^  ' 

covered  in  an  knowledge  of  bis  attorney,  had,  a  considerable  time  before 

plaintiff,  and  the  the  rule  was  obtained,  given  a  eognevU  for  the  amount  of 

nit  p^?to  ^^^  ^^^*  H^  contended,  that,  on  these  facts,  the  rule  ought 

trial,  and  the  de-  io  be  discharged.  With  costs  to  be  paid  by  the  attorney. 

fendant  obuini  ®      '  r  J  J 

a  rule  for  judg- 

IS^nOTsuitT'*       laTTLEDALE,  J. — The  rule  must  be  discharged,  and 

S*hm^*A  ^^^  ^^^^  ^  ^^  P**^  "^y  *^  defendant,  not  the  attorney, 
^coets.  as  it-appears  be  was  not  a  party  to  the  settlement  of  the 

by  the  cognwriU 

Rule  discharged,  with  costs. 


Jones  v.  Price. 

The  provision  JlLATT  shewed  cause  against  a  rule  obtained  by  Arch* 
mity'of  Prm^  ^^^  ^^^  setting  aside  a  writ  of  detainer,  on  the  ground  of 
Act,  as  to  the.     irregularity.  The  irregularity  complained  of  was,  that  the 

indorsement  on  ^  •*  ^  o  .^  r 

a  writ  of  de-  sum  for  which  the  defendant  was  detained  had  not  beeo 
amount  for  indorsed  on  the  writ.  The  sum,  however,  had  been  in- 
feSdiiUs  tobe  ^^^^^^  b"*  struck  out  by  the  attorney.  It  could  not  be 
detained,is        of  any  consequeucc  whether  it  was  indorsed  or  not,  as 

coutfttutoFVt  and 

not  merely  di-  the  language  of  the  act  of  the  2  Will.  4f,  c.  39,  was  only 
rotary.  directory. 

Archbold,  in  support  of  the  rule,  cited  sect.  8  of  the  2 
WilL  4,  c.  39;  the  language  of  which  was,  "  that  when  it 
shall  be  intended  to  detain  in  any  such  action  any  person 
being  in  the  custody  of  the  Marshal  of  the  Marshakea  of 
the  Court  of  King's  Bench^  or  of  the  Warden  of  the  Fleet 
prison,  the  process  of  detainer  shall  be  according  to  the 
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fbnn  of  the  writ  of  deUiner  contained  in  the  snid  schedule*  1933' 
and  marked  No.  5;  and  a  copy  of  8Uoh  process,  and  of  all 
indorsements  thereon,  shall  be  delivered,  together  with 
such  process,  to  the  said  Marshal  or  Warden^  to  whom 
the  same  shall  be  directed."  At  the  end  of  the  writ  con- 
tained in  the  schedule,  a  direction  is  introduced  that 
**  this  writ  is  to  be  indorsed  in  the  same  manner  as  the 
writ  of  capias,  but  not  to  contain  the  warning  on  that  writ." 
The  writ  of  capias  was  indorsed  with  the  amount  of  the 
debt,  of  which  the  plaintiff  bad  made  oath.  By  rule 
10,  M.  T.  3  WilL  4,  it  was  ordered,  '<  That  if  the  plain- 
tiff or  his  attorney  shall  omit  to  insert  in  or  indorse  on 
any  writ  or  copy  thereof,  any  of  the  matters  required  by 
the  said  act  to  be  by  him  inserted  therein  or  indorsed 
thereon,  such  writ  or  copy  thereof  shall  not  on  that  ac- 
count be  held  void,  but  may  be  set  aside  as  irregular,  upon 
application  tQ  be  made  to  the  Court  out  of  which  the  same 
shall  issue,  or  to  any  judge."  Nothing,  therefore,  could 
be  more  positive  than  the  statiite,  and  the  rule  promul- 
gated in  furtherance  of  it. 

LffTTLEDALE,  J. — The  act  itself  is  positive,  and  the  rule 
of  Court  confirmatory  of  it  b  equally  positive.  The  writ, 
therefore,  not  having  the  sum  indorsed,  is  irregular,  and 
must  be  set  aside.  The  present  rule,  therefore,  will  be 
absolute,  with  costs. 

Rule  absolute,  with  costa. 


VoKiNs  V.  Snell. 

JMLlLLER  moved  for  judgment  as  in  case  of  a  nonsuit,  where  a  plain- 
absolute  in  the  first  instance.  The  plaintiff  had  given  no-  pfrerpto^"- 
tice  of  trialy  but  did  not  proceed  according  to  it.    A  rule  ^^rtai^ing  (i>ut 

not  by  rule)» 
the  rule  for 
*  .    -  -   ^  judgment  as  in 

case  of  a  nonsuit  for  not  fulfilling  that  undertaking  is  nm  in  the  first  instance; 


1 
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1833.  for  judgment  as  in  case  of  a  nonsuit  having  been  obtained, 
it  was  subsequently  discharged,  the  plaintiff  giving  a  pe- 
remptory undertaking  to  proceed  to  trial  at  the  next  as- 
sizesi  but  without  a  rule  for  that  purpose. 

LiTTLEDALE,  J. — I  think  the  rule  for  judgment  as  in 
case  of  a  nonsuit  cannot  be  absolute  in  the  first  instance 
in  this  case,  as  the  peremptory  undertaking  was  not  given 
under  the  authority  of  a  rule  of  Court.  If  it  had  been  by 
rule,  it  would  be  different. 

Rule  nisi  granted. 


Fry  v.  Rogers. 

In  order  to  ren-  JlLATT  moved  for  a  rule  to  shew  cause  why  service  of 
seUv^ft  de-  *  declaration,  by  sticking  it  up  in  the  King's  Bench  Office, 
daratioii,  by      sliould  not  be  deemed  good  service.     The  action  was  for 

sticking  It  up  in  m 

the  King's  goods  sold  and  delivered.  The  defendant  had  lived  at  21, 
morethan^ne  BreanCs  Buildings^  Lambeth^  when  the  debt  was  con- 
be^d^  ""find  *'*^'®^'  ^"^  when  the  process  was  served.  Every  possible 
the  defendant    inquiry  had  been  made  of  the  neighbours,  butchers,  bakers, 

and  other  tradesmen,  but  they  knew  of  no  such  person  as 
the  defendant,  and  the  house  was  uninhabited. 

LiTTLEDALE,  J. — It  docs  not  appear  that  you  have 
been  there  more  than  once.  You  have  not  made  sufficient 
inquiries.  No  due  diligence  has  been  used  to  find  the  de- 
fendant out.    I  think  the  plaintiff  has  not  done  enough. 

Rule  refused. 
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Wills  v.  Bowman.  ^    v    -^ 

tMUSTICE  moved  for  a  distringas. — Three  calls  had  been  in  order  to  ob- 
made.  The  person  who  went  to  serve  the  writ  of  summons  ^^^  the  person 
saw  the  defendant's  wife  the  first  day,  to  whom  he  ex-  «ndeajouringtp 

•^  serve  the  sum- 

plained  the  object  of  his  visit.     On  the  second  and  third  mons  must  ap- 

11     1  1    n      1        f  point  the  day 

calls  he  saw  defendant  s  servant.  and  hour  at 

whkh  he  will 
make  his  subse- 

Littledale^  J. — That  will  not  do.    He  ought  to  have  <i»«nt  caUi. 
mentioned  the  day  and  hour  on  which  he  would  call  again, 
and  then,  perhaps,  he  might  have  seen  the  defendant. 

Rule  refused. 


Doe  «.  Roe. 

JlLATT  moved  for  judgment  against  the  casual  ejector.  The  affidavit  of 
The  affidavit  stated,  that  the  premises  were  deserted  and  J^ffldenl'dis-'' 
locked  up,  and   that  the  deponent  verily  believed  that  tress  on  the  prc- 

,  .  mises  must  be 

there  was  no  sufficient  distress  on  the  premises.     On  in-  positive;  the 
quiring  of  the  neighbours,  it  appeared  that  the  lessees  had  {^^uuot  do. 
left  some  time  ago,  and  had  removed  all  the  furniture,  &c. 
previous  to  their  departure. 

LiTTLEDALE,  J. — The  affidavit  must  be  positive  that 
there  is  no  sufficient  distress  on  the  premises. 

Plait. — ^We  cannot  make  such  an  affidavit,  unless  we 
break  open  the  house,  in  order  to  be  satisfied  of  that  fact. 

LiTTLEDALE,  J. — I  Cannot  help  that.  The  practice  is, 
that  the  affidavit  must  be  positive,  and  I  do  not  feel  war- 
ranted in  departing  from  it  in  this  instance. 

Rule  refused. 
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1833. 

^   ^    ^  Doe  ©.  Roe. 

Sorrice  on  the  JjBSAUMAREZ  DiOTed  fof  judgment  against  the  ca- 
the  premises  sual  ejectoT.  The  affidavit  stated  that  the  copy  of  the 
un/ei^'ftu*'*'  declaration  had  been  served  on  the  daughter  of  the  tenant 
shewn  Aat  the  iq  possession  on  the  premises,  and  that  it  had  been  read 
came  to  the  over  and  explained  to  hen  The  affidavit  did  not  state  that 
lather,  with  ^^^  ^^^  delivered  or  explained  it  to  her  father,  nor  any- 
proper  expiana-  thing  to  shew  that  he  had  been  apprized  of  it. 


lion. 


LtTTLEDALB,  J. — That  will  not  do.  If  such  motions  as 
these  are  acceded  to,  there  will  be  an  end  of  all  rule  on 
the  subject. 

Desaumarez  then  asked  for  a  rule  to  shew  cause,  but 

the  Court  refused. 

Rule  refused  (a). 

(o)  See  Dot  d.  Coekhvm  v.  Aoe,  ante^  Vol.  1,  p.  692.    As  to  sendee 
on  the  mothsr  of  the  tenant,  see  Doe  d.  Smith  v.  Koe,  lb.  614. 


Hunt  0.  Passmore. 

Where  a  plain*  X  HIS  was  an  action  against  the  acceptor  of  a  bill  of  ex- 
take,  has  taken  change.  The  judgiAent  was  for  450/.,  but  the  fieri  faaiu 
x^^tJ'thr  ^*®  ^y  mistake  made  out  for  400/.  only,  which  sum  htd 
•um  for  which  been  paid  by  the  defendant     A  rule  for  a  fresh  writ  of 

he  has  obtained   js-,,  ..  /\» 

judgment,  the  fi'fo^  to  levy  the  remainmg  50/.  was  now  ap[Mied  for,  on 
conditions!  aU  ^"  affidavit  that  the  mistake  was  entsrely  owing  to  the 
luT  a ji /i  for*  ®"°'  ^^  ^^^  plaintiff's  attorney's  clerk.  If  this  application 
the  residue.       were  not  acccdcd  to,  it  was  contended  that  the  phuntiff 

would  be  without  remedy. 

LiTTLEDALE,  J. — It  Certainly  will  be  dealing  hardly  with 
the  defendant  to  put  two  executions  into  his  house  merely 
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through  the  carelessness  of  the  other  party.  I  think  it  1833. 
will  be  better,  first,  to  make  an  application  to  the  defen- 
dant for  the  50/.  (The  Court  was  informed  that  such  an 
application  had  already  been  made,  but  without  success). 
Then  the  plaintiff  may  take  a  rule  to  shew  cause  why  the 
defendant  should  not  pay  over  the  money,  and,  in  default 
thereof,  why  a  new  writ  of  fieri  facioi  should  not  be 
issued. 

Rule  to  shew  cause  accordingly. 


a  new 


Newberry  v.  Colvin. 

X  HE  Solicitor-General  applied  for  a  rule  to  shew  cause  Where 
why  the  Master's  taxation  should  not  be  reviewed,  on  the  and  nothing 
ground  of  the  defendant  not  having  been  allowed  a  suffi-  ^^e^ro,^™/"^ 
cient  amount  of  costs.  The  cause  had  originally  been  tried  ^^«  former  one, 
before  Lord  Tenierfienf  and  he  nonsuited  the  plaintiff,  noussubtequent 
An  application  was  afterwards  made  to  the  Court  of  King's  Jl^^cSedi!" 
Bench  to  set  aside  the  nonsuit  or  obtain  a  new  trial*    The  ^^  "  ^^^  ^^' 

tied  to  the  costs 

Court  thought  it  was  a  fit  case  to  be  put  upon  the  record,  of  the  first  trial. 
and  a  special  case  was  made  of  it.  A  new  trial  was  ulti- 
mately granted,  and  the  defendant  took  down  the  record 
by  proviso.  Judgment  was  afterwards  given  by  the  Court 
of  King's  Bench  in  favour  of  the  plaintiff.  The  defendant 
brought  a  writ  of  error  in  the  Exchequer  Chamber,  and 
that  Court  reversed  the  judgment  of  the  Court  of  King's 
Bench.  The  plaintiff  appealed  to  the  House  of  Lords ,  and 
there  the  judgment  of  the  Court  of  Exchequer  Chamber 
was  confirmed.  The  defendant,  therefore,  ultimately  suc- 
ceeded. Nothing  was  said  in  the  rule  for  the  new  trial 
about  the  costs  of  the  first  trial;  but,  as  the  defendant  has 
ulUmately  succeeded,  he  contends  that  he  is  entitled  to 
the  costs  of  the  first  trial. 
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1833.  LiTTLEDALE,  J. — When  a  new  trial  is  granted,  and 

NEviBikT      iiotliing  is  said  about  the  costs  of  the  first  trial,  they  M 


V 


to  the  ground,  as  a  matter  of  course.  The  Court  can  now 
do  nothing  with  respect  to  thran.  By  I  Rfg.  Qen.  H.  T. 
@  WiU,  4, 8. 64  (a),  it  is  ordered,  that  "  if  a  new  trial  be 
granted,  without  any  mention  of  costs  in  the  rule,  the  costs 
of  the  first  trial  shall  not  be  allowed  to  the  successful  par^, 
though  be  succeed  on  the  second."  This  rule,  therefore, 
cannot  be  granted. 

Rule  refused. 

(a)  ^>{e,Vol.  I,p.  191. 


Wilson  and  Another  v.  Bradslocxe. 
Ifthetitne  fo,  KnOWLES  applied  for  a  rule  to  set  adde  a  iudgmeot 
noi  Misre  umij  Signed  under  the  following  circumstances  r—Theplauili" 
<pf  A«I^(.  ui.  ^^^  declared  and  delivered  particulars  of  his  demand.  On 
iH^m^Lir'.^"''  *''^  ^^^^  °^  ■'"'y  ■  ■'"<'ge'«  o'der  had  been  obtained  for 
rime,  ibe  de-       further  particulars,  and  on  the  29th  of  Julv  the  defendant 

fCDdantbiu  slill     i,    j      ,       .        ,  ,  " 

[bcaame  time      "Bd  Obtained  another  Judge's  order  for  a  week's  lime  to 
tflh^JV^^!^"    Pl^^**  «*^«r  delivery  of  the  further  particulars.  The  plaio- 
fikdor  Mv'-r-    *'^^'^  "°*  deliver  the  further  particulars  until  the  5th  of 
...  „..  .k,  a,.u     August,  so  that  the  time  for  pleading  did  not  expire  until 
the  12th  of  August.  By  Reg.  Gen.  M.  T.  3  WUL  4,  io  fuf 
therance  of  %  WiU.  4,  c,  ZIQ,  s.  1 1,  it  is  ordered,  that  "  in 
case  the  time  for  pleading  to  any  declaration,  or  for  an- 
swering any  pleadings,  shall  not  have  expired  before  the 
lOtli  August,  the  party  called  upon  to  plead,  reply,  &c., 
shall  have  the  same  number  of  days  for  that  purpose  after 
the  24th  day  of  October,  as  if  the  declaration  or  preceding 
pleading  had  been  delivered  or  filed  on  the  24th  October." 
The  defendant,  thinking  the  case  within  that  rule,  did  not 
plead,  and  the  plaintiff  signed  judgment.    This  he  con- 
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tended  was  irregular,  as  even^  if  the  further  tinle  to.  plead  1833. 

were  considered  as  an  indulgence^  the  plaintiff  had  had  wilson 

time  to  deliver  his  further  particulars,  so  as  to  get  a  plea  v. 
before  the  10th  August. 

Mansel  shewed  cause  in  the  first  instance,  and  con- 
tended that  the  rule  only  applied  to  cases  where  the  ori- 
ginal time  to  plead  expired  after  the  10th  August ^  and  not 
where,  as  in  this  case,  indulgence  had  been  granted. 

LiTTLEDALE,  J.,  (after  consulting  the  Master). — ^The 
rule  must  apply  to  all  cases  where  the  time  to  plead  ex- 
pires after  the  10th  August  and  before  the  S4th  October, 
I  am  informed  by  the  Master  that  no  proceedings  would 
be  taken  in  the  office  during  that  interval. 

Rule  to  set  aside  judgment,  but  without  costs. 


Storr  and  Another  v.  Mount,  a  Prisoner. 

Xl)£  defendant,  being  a  prisoner  in  the  King's  Bench   A  writ  of  de- 
prison  for  debt,  at  the  suit  of  several  persons,  the  present  «  to  the  Mar- 
plaintiffs  lodged  with  the  Marshal  a  writ  of  detainer  for   J^J^^VtSe'^'- 
56k  The  writ  was  directed, "  To  the  Marshal  of  our  prison   *haUeq;'  in- 

stead  of  "  the 

of  the  Atarshalsea.  *'        ^  Manhai  of  the 

ManhaUea  of 
our  Court  be- 

Piatt  obtained   a  rule  nisi  for  setting?  aside  the  writ  f«re  ua:"— HeW 

^  irregnlari  and 

with  costs,  and  for  discharging  the  defendant,  on  the  the  defendant 
ground  that  the  writ  did  not  pursue  the  form  prescribed  out  of  custody, 
by  the  act  of  ^  Will.  4,  c.  39.  The  direction  of  the  writ 
in  the  form  given  by  the  act  is  ''  To  the  Marshal  of  the 
Atarshalsea  of  our  Court  before  us  :'*  instead  of  which,  it 
was  directed  **  To  the  Marshal  of  our  prison  of  the  il/ar- 
shalsea"  leaving  it  uncertain  whether  the  pr'.son  of  the 
Palace  Court  or  the  King's  Bench  prison  was  intended. 

VOL.  !!•  F  F  D.  p.  C. 


_L 
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1833. 


The  Solieiior-General  and  Hughes  shewed  cause.— 
They  contended  that  the  variance  was  not  materiali  as  it 
could  not  mislead.  Though  the  act  says  the  writs  shall 
be  according  to  the  forms  there  given,  it  could  never  have 
been  intended  that  a  writ  must  conform  to  the  act  in  every 
word  and  letter.  The  direction  of  a  Palace  Court  writ  is 
very  different:  it  is  ''  To  the  bearers  of  the  virges  of  our 
household,  the  officers  and  ministers  of  our  Court  of  our 
Palace  of  Westminster,  and  every  of  them."  In  Tidfs 
Forms  (a)  there  are  forms  of  writs  directed  to  the  Marshal 
very  similar  to  the  present :  a  habeas  corpus  ad  respondent 
dum  against  a  prisoner,  directed  '^  To  the  Marshal  of  our 
Marshalsea  before  us;'*  another  writ  in  the  Exchequer  di- 
rected simply  thus — ^'To  the  Marshal  of  our  Marshahea, 
or  his  deputy  there.**  A  writ  directed  to  the  sheriff 
instead  of  '^  sheriffs*'  of  London  was  held  not  to  be  irre- 
gular on  that  account.  Clutterbuck  v.  Wiseman  (6),  and 
TidcFs  Practice  {c). 

LiTTLEDALE,  J. — I  havc  scut  in  to  the  other  Judges, 
and  two  of  them  are  of  opinion  that  the  writ  is  not  properly 
directed :  the  rule  must,  therefore,  be  made  absolute. 

Rule  absolute. 


(a)  Last  edition,  pp.  124, 125. 
(h)  2C.&J.213. 


(c)  9th  ed.  161,  citing  MS.  K 
21  Geo.  3,  K.  B. 


Service  on  an 
under  joint-te- 
nant ia  good 
service  on  bim 
and  a  joint-te- 
nant. 


Doe  d.  Hutchinson  v.  Roe. 

./xDD/zS'OiVmoved  for  judgment  against  the  casual  ejec- 
tor. It  appeared  that  the  service  was  regular,  except  as 
to  one  of  the  tenants,  who  was  joint-tenant  with  one  who 
had  underlet  and  whose  tenant  had  been  regularly  served. 
In  Doe  d.  John  Bailey  y.  Roe  (a)  it  was  held  that  ser- 


(a)  1  B.  &  p.  369. 
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vice  of  a  declaration  in  ejectment  on  one  of  two  tenants  in         1833. 
possession  is  good  service  on  both.     In  the  present  case 
i  fortiori  must  the  service  on  one  be  sufficient. 

LiTTL£DAL£,  J. — ^You  may  take  your  rule. 

Rule  granted. 


of  a  nonsuit 


Doe  d,  Stgppins  r.  Lord. 
\jrOULBURN,  Seijt.,  shewed  cause  against  a  rule  ob*  ifapiainHff 

^.j«Ti^,i..i  ..  n  •.    does  not  proceed 

tained  by  Matuel,  for  judgment  as  m  case  of  a  nonsuit  to  trial  pursuant 
for  not  proceeding  to  trial  pursuant  to  notice.  It  appeared  ^"°^V8^e^^ 
by  the  affidavit^  in  answer  to  the  rule,  that  the  defendant's  quest,  he  is  not 
attorney  requested  the  plaintiff  not  to  proceed  to  trials  on  ment  as  in  case 
the  ground  of  such  a  proceeding  being  at  that  time  incon- 
venient, as  he  was  not  then  prepared  with  his  defence. 
Accordingly,  the  plaintiff  did  not  proceed.  After  that  de- 
fault, which  was  committed  at  his  express  desire  and  to 
oblige  the  defendant,  he  came  to  the  Court  to  move  for 
judgment  as  in  ease  of  a  nonsuit.  The  plaintiff  was  not 
entitled  merely  to  discharge  the  present  rule,  but  to  have 
the  costs  of  coming  to  oppose  it. 

Mansel  supported  the  rule. 

Pattesok,  J. — ^The  present  rule  must  be  discharged, 
as  it  appears  that  the  plaintiff  did  not  proceed  to  trial 
pursuant  to  notice,  solely  at  the  instance  of  the  defendant's 
attorney,  and  then  that  very  attorney  now  comes  and  moves 
Cmt  judgment  as  in  case  of  a  nonsuit.  The  rule  must,  there- 
fere,  be  discharged,  under  the  circumstances,  with  costs. 

Rule  discharged,  with  costs- 


fp2 
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1833. 
^    V    "^  Doe  d.  Forbes  r.  Roe. 

It  is  not  Buffi-     Addison  moved  for  judgment  against  the  casual  ejec- 

cient  to  state  in     .  rr«i  i*      •        •       ■  i  ■  •        . 

the  notice  at  ^^r.  riie  peculiarity  in  the  case  was,  that  the  notice  at 
cUrld^on^hT  "**'  ^^®  hottom  of  the  declaration  was  "  to  appear  in  due  time," 
ejectment,  that    instead  of "  to  appear  in  Michaelmas  Term  next."    The 

the  tenant  is  ti.  n    %  •  1.111 

<'  to  appear  in  nature  and  object  of  the  service  was  explained  by  the 
due  time/'         ^^^^^  effecting  it. 

LiTTLEDALEy  J. — The  tenant  in  possession  cannot  be 
supposed  to  know  what  is  the  practice  of  the  Court,  and 
therefore  directing  him  "  to  appear  in  due  time**  gives 
him  no  information.  The  service  is  not  sufficient,  and  the 
rule,  therefore,  cannot  be  granted. 

Rule  refused. 


Sarjeamt  0.  Jones. 

If  a  defendant  JlEUTCHINS  ON  shewed  cause  against  a  rule  for  judg- 
ruies  a  plaintiff  ni^nt  as  in  casc  of  a  nonsuit,  obtained  by  Harrison.  The 
to  enter  the  is-    defendant  had,  notwithstanding  1  Reg.  Gen.  H.2WUL 

sue,  he  is  not  '  00 

thereby  depriv-  4,  ruled  the  plaintiff  to  enter  the  issue.  By  sect.  70 
to  obtain  judg-  of  that  rulc,  it  is  ordered  that  *^  no  entry  of  the  issue  shall 
nient  as  in  case   jjg  deemed  necessary  to  entitle  a  defendant  to  move  for 

of  a  nonsuit  -^ 

judgment  as  in  case  of  a  nonsuit,  or  to  take  the  cause  down 
to  trial  by  proviso.*'  Having  ruled  the  plaintiff  unneces- 
sarily to  enter  the  issue,  it  was  entered  accordingly.  The 
defendant  must  thereby  be  taken  to  have  waived  his  right. 

Harfison,  conlrd,  c<mtended,  that,  although  it  was  not 
*'  necessary"  to  enter  the  issue,  the  fact  of  the  defendant 
ruling  the  plaintiff  to  enter  it  could  not  interfere  with  his 
right  to  obtain  judgment  as  in  case  of  a  nonsuit. 

LiTTLEDALC,  J. — If  the  entry  of  the  issue  is  unneccs- 
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aary,  the  fact  of  its  being  entered  can  be  of  no  conse-         18d3.   ' 
quence,  or  at  all  interfere  with  the  right  of  the  defendant      ^ 
to  move  for  judgment  as  in  case  of  a  nonsuit.  t*. 

Jones. 

Rule  discharged  on  a  peremptory  undertaking. 


In  re  G.  Chittv,  Gent.,  One  &c. 

(Before  the  four  Judges.) 

JHUTT  moved  for  a  rule  to  shew  cause  why  Mr.  CAitii/,  Where  an  at- 
an  attorney  of  this  Court,  should  not  give  up  to  the  Rev.  fuiSucd  hb  en- 
Mr.  Dowland  a  promissory  note  for  300/.,  and  a  policy  of  in-  «^««»«n'  JjJ^*» 
surance  on  the  life  of  Mr.  Dowland.  The  motion  was  loan  of  money, 
founded  on  an  affidavit,  stating  that,  in  18^9,  Mr.Chitty  his  character  of 
lent  Mr.  Dowland  SOOt  on  the  security  of  a  note  for  that  c^rrwiii^irot 
amount  and  a  policy  of  insurance  on  the  life  of  the  bor-  «««»mariiy  com- 

»*       ^  pel  him  10  ful- 

rower.  In  1831,  Mr.  Chitty  sold  for  Mr.  Dowland  b,  re-  fiUt. 
▼ersionary  interest  in  a  sum  of  7000/.  From  the  proceeds  of 
thb  sale,  Mr.  Chitty  paid  himself  the  300/.  with  interest 
and  expenses,  and  the  balance  to  Mr.  Dowland.  On  this 
settlement  the  latter  required  the  note  and  policy  to  be 
given  up  to  him,  when  Mr.  Chitty  said  he  had  leH;  the 
note  at  home,  but  would  either  forward  it  on  the  next 
day,  or  destroy  it.  The  note  and  policy  were  not  sent, 
and  nothing  further  was  heard  of  them  until  a  few  months 
since,  when  the  personal  representatives  of  a  banker  at 
Shaftesbury t  where  Mr.  CAi/^y  lived,  applied  to  Mr.  Dow- 
land for  the  amount  of  the  note,  and  threatened  to  enforce 
their  claim  by  an  action.  Then  it  appeared  that  Mr. 
Chitty  had  paid  the  note  into  his  bankers  as  a  security  for 
money  advanced  to  him. 

Per  Curiam. — ^We  think  it  would  be  carrying  the  rule 
further  than  the  authorities  will  warrant  if  we  were  to 
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18S3.        grant  this  motion.    The  misconduct  of  Mr.  CMiiy  in  not 
'    ^      returning  the  note  was  not  misconduct  in  his  employment 
Cbittt.       as  an  attorney,  the  transaction  between  the  parties  being  not 
that  of  an  attorney  and  client,  but  of  borrower  and  lender. 

Rule  refused. 


MiLNER  0.  Graham  and  Another. 
Under  1  Beg.     jU  US  BY  applied  for  a  rule  to  shew  cause  why  the  Master 

Gen.  H  T  2 

wuLiii/li,  should  not  be  directed  to  tax  the  defendant  his  costs, 
indded  "olhl"  ™^®'  *®  provisions  of  1  Reg.  Gen.  H.  T.  2  WUl.  4,  s.  74. 
costs  of  all  is-  To  the  declaration  there  were  several  pleas,  all  of  which, 
him,  although  with  the  exception  of  one,  were  found  for  the  defendant. 
^  of  rfTiJ***  On  the  one  found  for  the  plaintiff,  the  jury  gave  a  verdict 
found  for  the  for  a  farthing  damages,  and  the  Judge  certified  to  deprive 
^   "    '  the  plaintiff  of  any  more  costs  than  damages.     On  taxa- 

tion a  difficulty  arose  on. the  construction  of  the  above 
rule,  the  words  of  which  were,  that  **  no  costs  shall  be  al- 
lowed on  taxation  to  a  plaintiff  upon  any  counts  or  issues 
upon  which  he  has  not  succeeded;  and  the  costs  of  all 
issues  found  for  the  defendant  shall  be  deducted  from  the 
plaintiff's  costs."  As  only  one  farthing  costs  was  allowed 
to  the  plaintiff,  it  would  of  course  be  impossible  to  deduct 
the  defendant's  costs,  which  of  course  in  this  case  were 
much  more,  from  them.  The  question,  therefore,  was, 
whether  the  word  *^  deduct"  was  to  be  considered  as  com- 
pulsory. It  should  seem  that  the  meaning  and  intention 
of  the  rule  were,  that  the  defendant  should  be  allowed  the 
costs  of  the  issues  found  for  him,  without  regard  to  the 
amount  of  the  plaintiff's  costs. 

LiTTLEDALE,  J. — ^It  appears  a  very  proper  question  fioor 
consideration,  and,  therefore,  you  may  take  a  rule  mei. 

Rule  nm  granted. 
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On  the  last  day  ^f  term  the  rule  was  made  absolute,  no        1833. 
cause  being  shewn.  ^Z^ 


In  the  following  Hilary  Ternii  Justice  applied  to  open 
the  rule,  in  order  that  the  question  on  the  construction  of 
the  rule  of  Court  might  be  discussed. 

Parke,  J. — The  Judges  have  considered  that  rule,  and 
we  are  of  opinion  that  the  object  of  it,  as  well  as  its  inten- 
tion, is,  that  the  defendant  should  be  allowed  his  costs  on 
all  issues  found  for  him.  There  can  be  no  necessity, 
therefore,  for  granting  the  rule. 

Rule  refused. 


.   V. 

Graham. 


Myers,  Knt.,  0.  Cooper. 

rr .  Hm  WATSON  shewed  cause  against  a  rule  for  dis-  if  a  plaintiff 
charging  the  defendant  out  of  custody,  on  the  ground  of  ^ial'TnciMta 
the  plaintiiFnot  having  proceeded  to  trial  oriinal  judgment  fnTh"  ^hirt"" 
within  three  terms  inclusive  after  declaration,  pursuant  to  ^«i^  inciutive 
1  Reg.  Oen.  H.  2  Will.  4,  s.  86  (o).     It  appeared  that  the  tion,  he  baa*" 
plaintiff  in   the  third  term   inclusive  after  the  declara-  SLnSti'th®" 
tion  had  given  notice  of  trial,  and  set  his  cause  down ;  but  ^  ^-Oen. 

•  J.J  .•  m  *  **•    ^     Will,  4| 

It  did  not  come  on  either  at  the  sittings  during  or  after  s.  85,  and  the 
the  term.      The  plaintiff  had,  however,  done  all  in  his  %l^^n^^MiT 
power  to  proceed  to  trial  within  the  time  prescribed  by 
the  rules  of  the  Court.     If  the  trial  had  not  come  on,  the 
delay  was  that  of  the  Court,  and  not  his.     The  defendant 
could  not,  therefore,  be  supersedeable. 

Manselj  conird,  contended,  that  the  plaintiff  ought  to 
have  given  notice  that  he  would  take  the  cause  as  unde**- 
fended  at  the  last  sittings  in  the  term.  If  he  had  so  done, 
the  mere  assertion  by  the  defendant's  counsel,  that  the 
cause  was  defended,  would  only  have  delayed  the  trial 

(f/)  Ante^  Vol  1,  p.  194. 


424 


CASES  IN  THB  PRACTICE  COURT^  K.  B. 


1833. 


of  the  cause  until  the  first  sitting  after  term.  Nothing 
but  special  circumstances  could  have  induced  the  Court 
to  allow  it  to  keep  its  place  in  the  list.  The  plaintiffmight, 
if  he  had  thought  proper^  have  then  proceeded  to  trial, 
notwithstanding  the  pressure  of  business  in  the  Court. 

LiTTLEDALEy  J.— It  appears  to  me  that  the  plaintiff  has 
sufficiently  complied  with  the  rule,  and  therefore  that  the 
defendant  is  not  supersedeable.  The  delay  thus  caused 
has  not  been  produced  by  the  carelessness  of  the  plaintiff, 
but  by  the  amount  of  business  to  be  transacted  in  the 
Court.  The  delay  has  not  been  that  of  the  plaintiff  but 
that  of  the  Court. 

Rule  discharged. 


Where  the 
sheriff  applies 
for  relief  under 
the  Interpleader 
Act,  he  need 
not  in  the  affi- 
davit in  support 
of  the  applica- 
tion deny  collu- 
sion with  the 
daimants. 

•  Where  an  ex- 
ecution creditor 
does  not  appear 
on  being  serred 
with  the  sheriff's 
rule,  the  Court 
cannot  bar  his 
claim. 


DoNNiGER  0.  HiNXMAN.     BisHOP  v»  Same. 

This  was  a  sheriff*s  rule  under  the  1  &  2  WilL  4, 
c.  58,  s.  G.  It  appeared  that  the  sheriff,  in  the  former  of 
the  two  above  cases,  had  levied  on  the  goods  of  the  de- 
fendanty  and  almost  immediately  after  aji.  fa.,  at  the  suit 
of  the  second  plaintiff,  was  delivered  to  him.  After  he 
had  seized,  he  received  notice  from  the  assignees  of  the 
defendant  of  Sijiai  having  issued.  A  Major  Campbell 
claimed  the  goods  under  a  bill  of  sale,  and  the  landlord 
gave  notice  of  rent  in  arrear. 

Jeremy  appeared  for  the  sheriff 

JV.  H.  Watson  appeared  for  the  assignees,  and  con- 
tended that  the  sheriff  was  not  entitled  to  the  relief  he 
prayed,  as  he  had  not,  in  the  affidavit  in  support  of  his 
application,  denied  collusion  with  the  parties  claiming  the 
property.  Such  an  allegation,  he  contended,  ought  to  be 
introduced  in  the  affidavit,  according  to  the  provisions  of 
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the  Interpleader  Act.     By  sect.  6  of  that  act  it  was  pro-        1833. 
▼ided.  **  that  when  any  such  claim  shall  be  made  to  any 
goods  or  chattels  taken  or  intended  to  be  taken  in  execu-  «. 

tion  under  any  process,  or  to  the  proceeds  or  value  thereof, 
it  shall  and  may  be  lawful  to  and  for  the  Court  from  which 
such  process  issued,  upon  application  of  such  sheriff  or 
other  oflBcer,  made  before  or  after  the  return  of  such  pro- 
cess, and  as  well  before  as  after  any  action  brought  against 
such  sheriff  or  other  officer,  to  call  before  them,  by  rule 
of  Court,  as  well  the  party  issuing  such  process  as  the 
party  making  such  claim,  and  thereupon  to  exercise,  for 
the  adjustment  of  such  claims,  and  the  relief  and  protec- 
tion of  the  shesiff  or  other  officer,  all  or  any  of  the  pow- 
ers and  authorities  hereinbefore  contained,  and  make  such 
rules  and  decisions  as  shall  appear  to  be  just,  according  to 
the  circumstances  of  the  case.*'    The  provisions  contained 
in  8ect.  1  of  the  act  must  be  considered  as  incorporated 
with  those  of  sect.  6.     Relief  under  sect.  6  could  only 
be  given  according  to  the  provisions  of  sect.  1.    The 
sheriff  must  be  considered  as  placed  in  the  situation  of  the 
stakeholder  in  sect.  1,  and  of  course  must  make  such  an 
affidavit  as  is  required  by  the  provisions  of  sect.  1  from 
such  stakeholder.     By  that  section  it  is  required  that  the 
stakeholder  shall,  *'  by  affidavit  or  otherwise,  shew  that 
such  defendant  does  not  claim  any  interest  in  the  subject- 
matter  of  the  suit,  but  that  the  right  thereto  is  claimed  or 
supposed  to  belong  to  some  third  party,  who  has  sued  or  is 
expected  to  sue  for  the  same,  and  that  siich  defendant  does 
not  in  any  manner  collude  with  such  third  party,  but  is 
ready  to  bring  into  Court,  or  to  pay  or  dispose  of  the  sub- 
ject-matter of  the  action  in  such  manner  as  the  Court  (or 
any  Judge  thereof)  may  order  or  direct.*'    It  is,  there- 
fore, clear,  that,  in  order  to  entitle  the  sheriff  to  the  relief 
given  by  this  act,  he  ought  to  deny  collusion  with  any  of 
the  parties.     He  cited  Anderson  v,  Cafloway  (a).     That 

{a)  Ante,\o\.  1,  p.636. 
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1893.       was  an  application  by  the  sheriff  for  relief  under  the  pre* 
r^  '  sent  act.     There  Lord  Lyndhwst^  in  alluding  to  the  spe- 

V.  cial  circumstances  of  the  casoi  observed-*^'  The  object  of 

the  act  of  Parliament  was  to  afford  relief  to  the  sherilFy 
where  two  parties  are  daiuiing  the  property,  by  making 
them  fight  it  out;  but  he  must  hare  either  the  goods  or 
.^ha  money  in  his  ,possessiiMi*    it  tioee  not  apply  to  a  case 
where  he  has  paid  over  the  money  to  one  of  the  parties. 
The  condition  in  the  first  clause  is,  that  the  party  does 
not  colhide,  and  is  ready  to  bring  the  money  into  Court. 
The  words  are,  *  that  such  defendant  does  not  in  any 
manner  collude  with  such  third  party,  but  is  ready  to  bring 
into  Court,  or  to  pay  or  dispose  of  the  subject-matter  of 
the  action  in  such  manner  as  the  Court  (or  any  Judge 
thereof)  may  order  or  direct.'    The  obvious  meaning  of 
that  clause  is,  that  the  party  applying  has  got  in  his  pos- 
session the  property  in  respect  of  which  he  is  sued,  and 
to  which  he  claims  no  right;  and  I  think  that  this  clause 
governs  the  whole  act/'    The  judgment  of  Mr.  Baron 
^ytcift  also,  was  to  the  same  effect,    though  rather 
stronger.    His  Lordship  observed,  that  '*  the  act  does  not 
apply  to  such  a  case  as  this,  where  the  sherifF  has  paid 
over  the  money.    The  powers  and  authorities  to  be  exer- 
cised by  the  Court  for  the  relief  of  the  sheriff,  are  in  the 
6th  section  expressly  stated  to  be  such  '  powers  and  autho- 
rities as  in  that  act  are  before  contained/  which  renders  it 
necessary  to  refer  to  the  preceding  sections  to  ascertain 
the  extent  and  application  of  those  powers  and  authori* 
ties.     Then,  one  condition  in  the  first  section  is,  that  the 
party  applying  for  relief  shall  be  ready  to  bring  the  sub- 
ject-matter of  dispute  into  Court,  or  to  dispose  of  it  as 
.    the  Court  shall  direct.     The  act  is  a  substitution  for  the 
remedy  by  bill  of  interpleader."    From  this  mode  of  view- 
ing  the  act  by  the  Court  in  that  case,  it  was  clear  that  the 
sheriff  ought  to  deny  collusion.     Again,  the  case  of  Cook 
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T.  Bobert  dOem  (a)  wm  to  the  same  effect.    There,  Mr.      Jf^ 
Baroo  Batfley  said,  **  It  is  not  at  all  clear  that  the  sheriff     DoMMiosa 
ought  DOt  to  deny  collusion.** 


LiTTLBDALE,  J. — It  does  not  appear  to  me  that  it  is 
Booessary  for  the  sheriff  to  deny  eoUosioDi  althouj^  it  may 
he  proper  that  a  private  personi  not  standing  in  the  situa- 
tion of  a  public  officer,  should  be  required  to  make  such 
a  denial  (i). 

Erie  appeared  for  the  plaintiff  Bishop* 

Baileau,  for  Major  CampbelL 

Follett,  for  the  landlord. 

Ko  one  appeared  for  Donniger, 


W.  H.  Watson  contended, 'that,  as  Donniger,  who  was 
one  of  the  claimants,  he  being  an  execution  creditor,  had 
been  served  with  the  sheriff's  rule,  and  did  not  appear, 
the  Court  shonld  bar  his  claim. 

LiTTLEDALE,  J.^—Dofiniger  is  an  execution  creditor, 
and  the  question  between  him  and  Bishop  ia,  who  has  the 
priority  of  execution.  He  does  not  stand  in  the  situation 
of  a  third  party  claiming  the  goods  seized  by  the  sheriff; 
but  the  power  of  the  Court  to  bar  claims  is  only  in  the 
case  of  a  third  person.  By  sect.  3  of  the  act,  it  is  pro* 
vided  ''that  if  such  third  party  shall  not  appear  upon 
such  rule  or  order  to  maintain  or  relinquish  his  claim, 
being  duly  served  therewith,  or  shall  neglect  or  refuse  to 
comply  with  any  rule  or  order  to  be  made  after  appear- 

(a)  Ante,  p.  11.  nounced  a  similar  decision  in  the 

(b)  In    the    following    Easter     case  of  Dobbins  v.  Green. 
Term  Mr.Jastice  Taunton  pro- 


HiNzaiAs. 
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ance,  it  sball  be  lawful  for  the  Court  or  Judge  to  declare 
such  third  party,  and  all  persons  claiming  by,  from,  or  un- 
der him,  to  be  for  ever  barred  from  prosecuting  his  claim 
against  the  original  defendant,  his  executors  or  adminis* 
trators,  saving,  nevertheless,  the  right  or  claim  of  such 
third  party  against  the  plaintiff.**  The  Court,  therefore, 
has  no  power  to  interfere  and  bar  the  claim  of  an  execu- 
tion creditor,  as  the  act  only  applies  to  the  case  of  a  third 
party  claiming. 


It  afterwards  appeared  that  Donniger  had  died  since 
the  service  of  the  rule,  and  therefore  the  whole  case  stood 
over  until  the  following  term,  when  arrangements  were 
made  for  deciding  the  question  between  the  parties. 


The  Court  will 
not  grant  judg- 
ment against 
the  casual  ejec- 
tor, when,  from 
the  affidavit  io 
support  of  the 
motion,  it  ap- 
pears that  the 
premises  are 
vacant. 


Doe  d,  Norman  r.  Roe. 

JjiLOTION  for  judgment  against  the  casual  ejector. — 
The  affidavit  stated,  that,  before  the  first  day  of  the  pre- 
sent term,  namely,  on  the  4th  of  October  last,  the  deponent 
affixed  a  copy  of  the  declaration  and  notice,  by  nailing  the 
same  against  the  exterior  wall  of  the  dwelling-house, 
being  the  most  accessible  and  conspicuous  part  of  the 
house,  which  was  locked  up,  and  seemingly  uninhabited. 


LiTTLEDALE,  J. — More  than  that  must  appear.  The 
tenant  and  his  family  might  have  been  absent  at  market 

It  subsequently  appeared,  from  another  affidavit,  that 
deponent  had  made  inquiries  in  the  neighbourhood,  and 
had  been  informed  that  the  premises  had  been  for  some 
time  uninhabited,  and  that  the  interior  of  the  messuage 
had  been  pulled  down  and  taken  away ;  that  six  quarters* 
rent  was  due,  and  that  it  appeared  that  the  premibcs  had 
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been  deserted  ever  since  the  last  payment  of  rent ;  that'        I8S3. 
deponent  had  been  informed,  and  verily  believed,  that  the 
lessee  was,  since  that  time,  dead. 

LiTTLEDALE,  J.^—Here  is  a  mere  vacant  possession,  and 
the  proper  proceedings  with  respect  to  it  have  not  been 
adopted.  If  I  were  to  allow  this,  I  should  be  opening 
the  way  to  great  irregularities. 

Rule  refused. 


Spriooe,  Gent.,  One  &c.  v.  Rutherford. 

(Before  the  Jour  Judges.) 
X  HIS  was  an  action  by  an  attorney  for  his  bill,  amount-  Where  a  plain* 

tiff  gave  notice 

ing  to  71.  lOs.     The  plaintiff  gave  the  defendant  notice  that  he  should 
that  he  should  take  it  as  an  undefended  cause  on  Tues*  j^J„  totrid^s 
day,  the  2nd  day 'of  December.     On  that  day  the  re-  »n«nd«fend«d 

•^  •'  •'  cauM,  and  when 

cord  having  been  taken  down,  the  Lord  Chief  Justice,  it  wat  called  on 

-  .  ,  .1  .     ,  ,       ^    the  defendant's 

after  trying  several  causes  m  the  paper,  intimated  at  counsel  said  it 
three  o'clock  that  he  would  then  take  undefended  causes:  J^Jireuponlt' 
the  names  of  all  the-  causes  were  then  called  over,  and,  ^"  ">®*  '"5^L 

'   but  the  plaiouff 

upon  this  cause  being  called,  the  defendant's  counsel  stated  again  took  the 
that  it  was  defended,  and  it  was  not  tried.     On  the  fol-  an?got  tiie 
lowing  day  the  Lord  Chief  Justice  went  into  the  city  to  ^^^^^^^^ 
try  undefended  causes,  and  returned  to  Westminster  on  without  any 

new  notice  or 

the   Thursday.     On  the  Wednesday  evening  the  defen-  setUngitdown 
dant's  counsel  attended  at  the  Marshal's  office  to  inspect  |^^  c^ou?grant- 
the  list  of  causes  for  the  next  day,  and,  though  there  were  *^  ■  "*^  *^***» 
several  undefended  causes  in  the  list,  this  cause  was  not  ment  of  costs. 
set  down.    No  notice  was  given  by  the  plaintiff  that  the 
cause  would  be  taken  on   Thursday  as  an  undefended 
cause,  nor  was  it  put  into  the  paper  of  the  day.     The  de- 
fendant's attorney,  believing  that  the  cause  would  come  on 
in  the  regular  course,  did  not  attend.   The  brief  remained 
in  the  hands  of  coi|nsel.  The  plaintiff  got  the  cause  tried 


SruooE 
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18d&        on  Thnnday^  without  the  knowledge  of  the  defendant's 
attorney  or  counsel*  as  an  undefended  cause,  and  obtained 

UOOE  - 

«.  a  verdict.     Upon  an  affidavit  of  these  facts,  and  that  the 

RDTMBRroRD.  ^i^fg,, j^^^ j  j^j^^j  ^  good  dcfcnce  upon  the  merits,  S.  Hughes^ 

on  the  part  of  the  defendant,  obtained  a  rule  msi  for  set- 
ting aside  the  verdict,  and  for  a  new  trial. 

Busby  shewed  cause. — He  produced  long  affidavits  to 
shew  that  the  defendant  could  have  no  defence. 

Taunton,  J.,  observed,  it  was  not  usual  to  answer 
affidavits  of  merits  in  that  manner,  for  it  would  be  trying 
the  cause. 

Busby. — ^The  new  trial  ought  at  least  to  be  upon  pay- 
ment of  costs, 

S.  Hughes^  in  support  of  the  rule,  contended  that  the 
plaintiff  was  clearly  irregular  in  getting  the  caiiae  tried 
behind  the  back  of  the  defendant,  and  that  he  should 
either  have  set  the  cause  down  in  the  paper  of  the  day, 
or  given  notice  to  the  defendant's  attorney  that  the  record 
would  be  taken  down  on  the  Thursday*  He  referred  to  a 
rule  of  this  Court  (a),  which  directed  that  **  ey&cj  cause 
shall  be  tried  in  the  order  in  which  it  is  entered,  unless  it 
be  made  out  to  the  satisfaction  of  the  Judge,  in  open 
Court,  that  there  is  reasonable  cause  to  the  contrary ;  who 
thereupon  may  make  such  order  for  the  trial  of  the  cause 
so  to  be  put  off  as  to  him  shall  seem  just."  He  contended 
that  a  plaintiff  taking  a  cause  out  of  its  turn  does  so  at  bis 
peril;  and  that,  if  the  learned  Judge  had  been  informed 
of  the  facts,  he  would  not  have  allowed  the  cause  to  be 
tried;  and  that  there  was  no  reason  for  imposing  costs 
upon  the  defendant,  when  the  plaintiff  abno  was  in  fault 

(«)  H.  14  Geo.  2. 
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Per  Curiam, — We  think  the  plaintiff  did  wrong  in  get-         1B33. 
ting  the  cause  tried  in  the  way  he  did ;  and  the  rule  for  a       spRioea 
new  trial  will  therefore  be  made  absolute,  without  pay-  «• 

.  RUTHKRFORD. 

ment  of  costs* 

Rule  absolute. 


Doe  d.  Frith  v.  Hoe. 

JLmOWLING  moyed  for  judgment  against  the  casual  The  usual  entry 
ejector. — It  was  the  case  of  a  vacant  possession ;  and  the  <^tiTpo8MS8ion 
peculiarity  in  the  case  was  in  the  mode  of  making  the  entry.  ^*",'^*^^° 
The  usual  mode  of  effecting  the  formal  entry  in  such  a  penwd  with. 
case  was  by  putting  the  finger  into  the  key-hole;  but  here 
there  was  no  key-hole  in  the  door,  and  therefore  the  per- 
son seeking  to  make  the  entry  could  not  put  his  finger  in ; 
the  entry^  therefore,  was  by  standing  on  the  threshold 
of  the  house,  and  laying  hold  of  an  iron  bar  attached  to 
the  door. 

LiTTLEDALE,  J, — That  will  do,  under  the  circumstances. 

Rule  granted. 


Wilson's  Bail. 

wrALLINGER  opposed  bail,  on  the  ground  that  he  a  notice  of  bail 
was  miadescribed  in  the  notice  of  justification.  The  no-  ^'i^owlekeep- 
lice  of  justification  described  the  bail  as  "  a  housekeeper."  ffj*  ininffldent, 
On  examination,  however,  he  admitted  that  he  was  not  a  lodger,  although 
"  housekeeper,**  but  a  mere  ''  lodger/'  On  further  ex-?  jup^^thathe 
amination,  however,  he  stated  that  be  had  a  freehold.         ^  ^  freeholder. 

Comjfn,  in  support  of  the  bail,  submitted,  that  although 
the  hail  had  been  described  as  a  housekeeper  in  the  notice 
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1853.        of  justificatioiif  yet|  as  it  appeared  on  the  bail  coming  np 
Wilson's      ^^  justify  that  he  was  a  freeholder,  it  was  sufficient. 


Bail. 


^a//i/t^^r  contended,  that,  as  the  rule  of  Trinity  Temoi 
1  WiU.  4f,  required  the  notice  to  state  whether  the  bail  was 
a  housekeeper  or  freeholder,  it  could  not  be  said  that  there 
had  been  a. compliance  with  that  rule,  when  a  person  who 
was  a  lodger  had  been  described  as  a  housekeeper.  If  he 
had  been  described  in  the  notice  of  justification  as  a  free- 
holder, it  would  have  been  different.  If  he  were  a  free- 
holder, that  was  a  sufficient  qualification,  in  one  point  of 
view,  to  become  bail.  But  the  mere  fact  of  the  bail's  being 
a  freeholder  appearing  on  the  examination  could  not  ren- 
der the  notice  good.  Whether  he  was  a  freeholder  or  a 
housekeeper  must  appear  in  the  notice.  Proof  of  the  bail 
being  a  "  freeholder  "  could  be  no  support  of  the  descrip- 
tion ''  housekeeper  **  in  the  notice  of  justification. 

LiTTLicDALE,  J.,  WES  of  Opinion  that  the  bail  had  been 
improperly  described  in  the  notice  of  justification.  He 
was  a  lodger,  and  he  was  described  as  a  housekeeper.  The 
fact  of  his  being  a  freeholder  could  make  no  difference. 
Perhaps  it  might  have  been  different  under  the  old  rules; 
but  the  rules  of  Trinity  Term,  1  Will.  4,  were  peremptory. 
The  bail  must,  therefore,  be  rejected. 

Bail  rejected. 


Rex  9.  The  Sheriff  of  Middlesex,  in  Watts  v.  Hamilton. 

(Before  the  four  Judges.) 

If  the  sheriff  u  M.ILLER  shewed  cause  against  a  rule  for  setting  aside 
Judjiiri  ordeMo  an  attachment  against  the  sheriff^  for  not  bringing  in  the 
hring  in  the  bo-  jjody.     It  appeared  that  the  defendant  had  been  arrested 

dy  m  vacation,  ^  *^*^ 

and  he  does  not 

obey  it  in  dae 

time,  bat,  before  Mi  attachment  is  obtained,  the  defendant  is  rendeired,  the  contempt  is  not  puiftd, 

and  he  is  still  liable  to  an  attachment     The  Court  will,  however,  set  it  aside,  on  payment  of  costs, 

and  not  order  it  to  stand  as  a  security  where  the  plaintiff  has  not  lost  a  trial. 
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by  a  Judge's  order  to  return  the  writ.     His  return  was,  ^^^ 

" eepi  corpus"  A  Judge's  order  to  bring  in  the  body  was  »• 

then  obtained,  which  expired  during  the  vacation.  This  MiDDtcf>sx. 
order  was  not  obeyed  until  the  Snd  November,  the  first 
day  of  Michaelmas  Term^  when  special  bail  was  put  in, 
and  they  forthwith  rendered  the  defendant.  On  the  3rd 
of  November,  the  Judge's  order  was  made  a  rule  of  Court, 
abd  an  attabhnient  against  the  sheriflP  for  not  bringing  in 
the  body  obtained  at  the  same  time. 

Holt  afterwards  obtained  a  rule  nisi,  for  setting  aside 
the  attachment. 

Cause  was  now  shewn  against  that  rule  by  Miller.  He  con^ 
tended,  that  the  attachment  was  clearly  regular,  although 
the  defendant  had  been  rendered  before  it  was  obtained. 
By  13  Reg.  Gen.  M.  3  Will.  4,  it  is  ordered,  "  That  in 
case  a  Judge  shall  have  made  an  order  in  the  vacation  for 
the  return  of  any  writ  issued  by  authority  of  the  said  act, 
or.any  writ  o(ca.  sa.,  fi.fa.,  or  elegit,  on  any  day  in  the 
vacation,  and  such  order  shall  have  been  duly  served,  but 
obedience  shall  not  have  been  paid  tliereto,  and  the  same 
shall  have  been  made  a  rule  of  Court  in  the  term  then 
next  following,  it  shall  not  be  necessary  to  serve  such 
rule  of  Court,  or  make  any  fresh  demand  of  performance 
thereon;  but  an  attachment  shall  issue  forthwith  for  dis* 
obedience  of  such  order,  whether  the  thing  required  by 
such  order  shall  or  shall  not  have  been  done  in  the  mean- 
time." The  fact,  therefore,  of  the  defendant  having  been 
rendered  before  the  attachment  was  obtained,  could  not 
operate  to  purge  the  contempt  of  the  sheriff. 

Parke,  J. — It  is  clear  from  the  language  of  the  rule, 
that  rendering  the*  defendant,  when  obedience  in  due  time 
has  not  been  yielded  by  the  sheriff  to  the  order,  does  not 
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The  Sheriff  of 
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prevent  the  consequence  of  his  contempt,  although  the  at- 
tachment is  not  obtained  until  after  obedience  has  been 
yielded. 

HoUy  in  support  of  the  rule,  submitted ,  that  the  rule 
for  setting  aside  the  rule  for  an  attachment  ought  to  be 
made  absolute;  first,  because  the  sheriff  had  done  all  in 
his  power  to  purge  the  contempt;  and,  secondly,  that  the 
plaintiff  not  having  declared,  no  injury  had  accrued  to 
him,  for  he  had  not  lost  a  triaL 


Per  Curiam, — It  is  clear  that  the  contempt  is  not  purged 
by  the  render,  even  though  it  has  been  made  before  the 
Judge's  order  was  made  a  rule  of  Court,  or  an  attachment 
obtained  for  disobedience  to  the  Judge's  order*  The  at- 
tachment, however,  may  be  set  aside  on  payment  of  costs. 

Miller  contended,  that  the  attachment  ought  to  stand 
as  a  security. 

Per  Curiam. — As  the  plaintiff  has  not  declared,  and 
has  consequently  not  lost  a  trial,  we  think  it  should  not 
stand  as  a  security  (a). 

Rule  absolute  for  setting  aside  the  attachment, 
on  payment  of  costs. 


{a)  By  6  Reg.  Gen.  M,  T.  2 
WUL  4,  it  is  ordered*  '*  That,  up- 
on 8tayiri{|r  proceedings,  either 
upon  an  attachment  against  the 
sheriff  for  not  bringing  in  the  bo- 
dy, or  upon  the  bail-bond  on  per- 
fecttnf|r  bail  above,  the  attacli- 
ment  or  bulbond  shall  stand  as 
a  security,  if  the  plaintiff  shall 


have  declared  de  bene  eftr,  and 
shall  have  been  prevented*  for 
want  of  special  bail  being  perfect- 
ed in  due  time,  from  entering  his 
cause  for  trial,  in  a  town  canse, 
in  the  term  next  after  that  in 
which  the  writ  is  retamable,  and, 
in  a  country  cause,  at  the  eDSuiof^ 
assizes.** 
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}8da 

Price  v.  Thomas  James.  ^~v— ' 

Hall  shewed  cause  against  a  rule  nUi  for  setting  aside  where  the 
an  order  of  reference  obtained  by  Mansel,  on  the  ground  surname  are 
that,  in  the  order  of  reference,  the  names  of  the  defen-  t^«po«!«>  ^y 

'  '  mistake  in  an 

dant  were  transposed.     The  original  action  brought  was  order  of  refer- 

^  ence^  the  Court 

"  Price  V.  Thomas  James,*^  but  in  the  order  of  reference  wui  allow  that 
the  names  of  the  defendant  were  put  "  James  Thomas. "  "^^^l^  *** 
That  transposition,  he  contended,  was  immaterial,  and  he 
cited  Doe  d.  Phillip  Worthingion  and  James  Worthing'^ 
ion  V.  Butcher  (a).  In  that  case  the  declaration  was  in^ 
titled  "  Doe  on  the  demise  of  Phillip  Worthingion  and 
James  fPorihingion  v.  Batcher;'*  and  the  affidavit  of  ser- 
vice described  the  cause  as  "  Doe  on  the  demise  of  James 
Worthingion  and  Phillip  Worthingion  v.  Butcher.'^  The 
Court  there  h.eid  that  this  was  a  mere  clerical  mistake,  and 
granted  a  rule  for  judgment.  In  Elvin  and  Another  v« 
Drummond(b\  the  plaintiflTs  declared  on  a  writ  of  the 
King.  The  writ  produced  in  evidence  was  in  the  name 
of  Oeorge  the  3rd,  but  tested  in  the  name  of  Best,  Chief 
Justice,  and  indorsed  with  the  date  of  1826.  The  Court 
there  were  clearly  of  opinion  that  the  writ  being  tested  in 
the  name  of  the  present  Chief  Justice^  and  being  indorsed 
with  th&date  18S6,  there  was  no  material  variance  betweeA 
the  writ  declared  on  and  that  prbduced  in  evidence.  If^ 
however,  the  variance  were  fatal,  the  plainti£f  was  estopped 
from  taking  any  objection,  as  he  had  acted  on  the  oi'der 
by  appearing  before  the  arbitrator.  But,  if  the  Court 
should  be  of  opinion  that  the  plaintiff  was  in  a  situation  to 
take  advantage  of  this  mistake,  it  might  be  amended*  He 
died  Wright  qui  tam  ftc.  v.  Norton  {e)*  There  the  entry 
of  the  sinUliier  or  the  plea  of  nil  debet  was  in  the  name  of 
the  defendant  inst&id  of  the  plaintiff.  The  Court  there  al« 


(a)  2  Chit.  Rep.  1/4.  (b)  12  Moore,  523;  4  Bing.278. 

(c)  6Mau.&Sel.50. 
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IS3SL  lowed  an  amendment  in  the  names  after  a  verdict  for  the 
plaintiff.  In  that  case  Lord  Ellettborough  observed,  ''  On 
referring  to  the  case  of  Sayer  v«  Pocock{a\  I  find  that 
Lord  Mansfield  considers  A  similar  omission  to  the  present 
as  an  omission  of  the  clerk.**  Under  any  circumstances, 
therefore,  the  order  of  reference  ouglit  not  to  be  set  aside. 

.  Matisel,  in  support  of  the  rule,  contended,  that  the  order 
of  reference  referred  to  a  cause  not  in  existence.  The 
issue  was  joined  between  ^'  John  Price  SLtid  Thomas  Jamei* 
but  the  order  of  reference  referred  a  cause  between 
f  John  Price  and  James  Thomas''  the  case  itself,  there** 
fore,  had  never  been  before  the  arbitrator.  One  of 
the  consequences  resulting  from  this  error  in  the  name 
of  the  cause  would  be  to  prevent  any  of  the  wit* 
nesses  who  had  appeared  before  the  arbitrator,  and 
who  might  have  made  wilful  false  statements,  from  being 
punished  for  perjury.  He  cited  Rex  v.  Cohen  (b),  where 
a  co-plaintiff  died  after  issue  joined,  and  the  death  was 
not  suggested,  according  to  the  8  &  9  of  Will.  3,  ell, 
8.  6,  and  a  trial  afterwards  took  plaCe;  it  was  held  that 
such  trial  was  extra-judicial,  and  consequently  no  perjury 
could  be  assigned  upon  any  false  evidence  given  at  such 
trial.  Lord  EUenborough  there  observed,  '^  I  am  of 
opinion  that  the  suit  is  abated  by  the  death  of  a  co-plain* 
tiff,  unless  a  suggestion  be  entered ;  and  if  so,  since  the 
oath  was  taken  in  an  unauthorized  cause,  I  cannot  say  that 
the  swearing  amounts  to  perjury,  however  I  may  regret  it.** 
So  here,  the  proceeding  is  extra-judicial,  as  it  is  not  in  a 
cause  which  has  existence ;  and  therefore  no  person  would 
be  Uable  to  the  penalties  of  perjury  for  false  evidence  given 
before  the  arbitrator.  It  bad  been  said  on  the  other  side, 
that  the  plaintiff,  by  attending  the  arbitrator,  had  waived 
the  present  objection.     But  the  present  objection  was  one 

(a)  Co^vp.  407.  {h)  I  Stark.  Rep.  511. 
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which  he  could  not  waive,  because  the  whole  proceedio^  IS3^  . 

was  a  nullity,  and  no  act  of  the  plaintiff  in  appearance  ac- 
quiescing in  it  could  render  it  available.  In  Garratt  v.  Hoo- 
per (a),  it  was  held,  that,  if  a  plea  in  abatement  be  a  nullity, 
no  act  of  the  plaintiff  apparently  acquiescing  in  it  will.be 
construed  into  a  recognition  of  it.  There  the  distinction 
was  taken  between  an  irregularity  and  a  nullity;  for  Mr. 
Justice  Taunton  there  said,  '^  There  is  this  difference  be- 
tween an  irregularity  and  a  nullity :  an  irregularity  may  be 
waived,  but  a  nullity  cannot."  Here  also  the  proceeding 
before  the  arbitrator  was  a  mere  nullity,  and  the  attend- 
ance by  the  plaintiff  before  him  could  not  render  it  valid. 
It  had  also  been  urged  that  the  error  in  this  case  mjght 
be  amended;  but,  in  Rawiree  v.  King  and  another  (ft),  all 
matters  in  difference  in  the  cause  were  agreed  to  be  re- 
ferred, and  the  associate  by  mistake  drew  up  the  order  of 
reference  generally  as  to  all  matters  in  difference  between 
the  parties.  The  Court  there  said,  that  they  could  not 
interfere;  that  the  order  of  reference  mu3t  be  considered 
as  a  mere  nullity,  and  that  the  effect  would  be  that  the 
parties  must  go  down  to  another  trial.  « If  it  should  be 
said  that  the  plaintiff  should  apply  to  set  aside  the  award 
instead  of  the  order  of  reference,  there  was  no  foundation 
for  that  argument.  In  the  case  of  Doe  d.  Lord  Carlisle  v. 
Bailiff  SiTid  Burgesses  of  Morpeth  (c),  it  was  decided,  that 
if  upon  a  reference  either  party  is  precluded  by  the  terms 
of  the  rule  from  going  into  evidence  of  that  which  be  is 
desirous  to  try,  his  remedy  is  to  move  to  set  aside  the  rule 
of  reference ;  but  he  cannot  impeach  the  award.  He  sub« 
mitted,  therefore;  on  the  authority  of  the  cases  cited,  that 
the  present  rule  must  be  made  absolute  for  setting  aside 
the  order  of  reference. 

LiTTLEDALE,  J. — My  present  impression  is,  that  the 

(a)  Ante,  Vol.  1,  p.  28.  (6)  5  J.  B.  Moore,  167. 

(c)  3  Taunt.  3/8. 
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error  in  tlie  order  of  reference  may  be  amended.  I  will,  how- 
ever,  look  into  the  cases  and  state  my  opinion  another  day. 

Cur.  adv.  vuU. 

LiTTLEDALE^  J. — ^I  have  looked  into  the  cases  and  con* 
suited  the  other  Judges^  and  we  are  of  opinion  that  the 
name  may  be  amended. 

Amendment  allowed* 


Where  a  bail 
has  misdescrib- 
cd  his  place  of 
residence  on 
justification,  but 
has  been  allow- 
ed to  pass,  the 
Court  will  not 
set  aiide  the 
rule  for  the  al- 
lowance of  the 
bail,  but  he 
■nay  be  indicted 
for  perjury^ 


Eaglefield  9.  Stephens* 

wVHITE  moved  for  a  rule  to  shew  cause  why  the  rule 
for  the  allowance  of  the  bail  in  this  case  should  not  be  set 
aside,  on  the  ground  that  one  of  the  bail  had  mis-stated 
his  place  of  residence.  He  cited  Bromi  v.  Gillies  (a), 
where  the  rule  for  the  allowance  of  bail  was  discharged, 
with  costs  to  be  paid  by  the  defendant^  on  an  affidavit  that 
the  bail  had  perjured  himself,  on  his  justification,  in 
swiearing  that  an  action,  in  which  he  had  been  bail,  had 
been  compromised.  There  were  other  cases  to  the  same 
effect. 

Parke,  J. — I  know  there  were  two  or  three  cases  to 
that  effect,  in  which  the  Court  has  interfered  to  set  aside 
the  rule  for  the  allowance  of  bail,  as  now  prayed.  The 
Courts,  however,  soon  found  such  a  practice  to  be  so  in- 
convenient that  it  was  discontinued*  Your  only  remedy 
now  is  by  indicting  the  party  for  perjury. 

Rule  refused. 


(«)  1  Chit.  Rep.  372. 
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Ex  parte  Pitt.  ^    ^  '  - 

(Before  the  four  Judges.  J 

3m.R.  PITT  {in  person)  applied  for  a  rule  to  shew  cause  An  application 
why  certain  attomies,  whose  names  he  mentioned ,  should  q^JJiriJg  an'at- 

not  be  required  to  answer  certain  matters  contained  in  aa  *o™«y^to  an- 
swer the  mat- 
affidavit  made  by  the  applicant^  and  on  which  he  moved,      ters  of  an  affl- 

davit  must  be 
made  by  a  gen- 

.  Lord  DbnmaNi  C.  J.,  (after  consulting  the  Other  Judges  {J^J"**'  *'  ^^^ 
and  the  Master  of  the  Crown  Office). — The  motion  against 
an  attorney  being  in  the  nature  of  a  criminal  information, 
the  Court  requires  that  it  should  be  made  by  a  gentleman 
at  the  bar ;  and  it  cannot  be  made  in  person.  Otherwise, 
we  have  not  the  sanction  of  a  barrister  for  the  propriety  of 
such  an  application.  We  cannot^  thereforCi  hear  you  make 
this  motion.  The  only  case  in  which  it  appears  that  the 
Court  ever  interfered,  where  the  application  was  made  in 
person,  was  where  a  party  demanded  protection  of  tiie 
Court  against  an  attorney;  and,  as  it  then  appeared  on  his 
affidavit  that  the  attorney  had  been  guilty  of  great  mis- 
conduct, the  Court,  of  its  own  accord,  directed  that  he 
should  answer  the  matters  stated  in  the  affidavit  of  the 
applicant  That  case  is,  however,  different  from  the 
present;  as  here  the  direct  and  primary  object  of  the  ap- 
plication is  that  the  atorney  should  answer  the  matters  con- 
tained in  the  affidavit. 

Rule  refused. 


♦  _ 

FiTcu  V.  Green. 

CyROWDER  obtained  a  rule  to  shew  cause  why  the  Where  a  party 
Master's  taxation  should  not  be  reviewed.  Notice  bad  Ju^^^HJJ'in 
been  previously  ffiven  to  the  opposite  party  that  such  a  <^^  ^"^  *"- 

.  1111  stance,  he  is  not 

motion  would  be  made.  entitled  to  costs. 
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163&  Parke,  J.,  was  of  opinion  that  the  rule  ought  to  be 

^7^      discharged. 


Orben. 


Folleii,  who  bad  appeared  on  the  notice  to  shew  cause 
in  the  first  instance^  now  applied  for  the  costs  of  so  ap* 
pearing. 

Parke,  J. — As  you  appeared  in  the  first  instance  to 
shew  cause,  you  are  not  entitled  to  the  costs  of  appearing* 

Rule  discharged,  without  costs. 


Rex  v.  Forbes  and  Others. 

Tbe  Tram  can-  r  •  LEE  moved  for  a  rule  to  shew  cause  why  the  renue 
in  an  indi^^^^  in  this  casc  shouId  not  be  changed  from  London  to  Siaf- 
»tncy7u~tir  fordshire,  on  the  ground  that  all  the  witnesses  for  the 
iMue  is  Joined,    defendants  resided  in  that  county.     It  was  an  indictment 

fur  conspiracy^  and  the  affidavits  disclosed  circumstances 
of  peculiar  hardship  upon  the  defendants. 

Parke,  J. — ^Is  bsue  joined  in  the  caset 

V.  Lee  stated  that  issue  was  not  yet  joined. 

Parke,  J. — ^Then  the  motion  cannot  be  granted  under 
any  circumstances  until  issue  is  joined. 

Rule  refused. 
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1839. 

Doe  rf.  CouRTUORPE  v.  Roe.  ^'  v«    ■» 

Armstrong  moved  for  judgment  against  the  casual  SerYice  of  •  de- 
ejector.  The  affidavit  on  which  :be  moved  stated  the.ser-  ^ectment. 
vice  to  have  been  under  these  circumstances : — ^The  person 
endeavouring  to  effect  the  service  had  gone  to  the  pre* 
mises,  and  presented  the  declaration  to  the  wife  of  the 
tenant  in  possession.  She  refused  to  take  it,  and  the  de- 
ponent then  left  it  on  a  table  in  the  house.  He  having 
explained  the  nature  and  object  of  the  declaration,  left 
the  bouse,  and  the  wife>  taking  up  the  declaration,  threw 
it  after  him.  He  then  picked  it  up  and  affixed  it  on  the 
most  conspicuous  part  of  the  premisesr. 

Parke,  J. — ^Tbat  is  sufficient. 

Rule  granted. 


Doe  d.  Wbtherbll  v.  Roe. 

JbOLLETT  moved  for  judgment  against  the  casual  Servtctiit 
ejector.  The  person  making  the  affidavit  on  which  the 
motion  was  founded  had  gone  to  the  premises  in  question, 
where  he  found  the  son.  To  him  he  explained  the  nature 
of  the  declaration,  and  left  a  copy  of  it  with  him.  The 
son  stated  that  his  fathet  was  not  at  home,  and  would  not 
return  before  midnight.  He  called  the  next  day,  and  saw 
the  wife  of  the  tenant  in  possession.  On  inquiring  of  her 
about  ber  husband,  she  stated  that  he  had  gone  out,  but 
she  did  not  know  where. 

Parke,  J. — I  think  the  affidavit  states  enough  to  en*    - 
title  you  to  a  rule  to  shew  cause. 

Rule  nisi  granted » 


ua. 
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When  ■eciurlty 
for  oMti  bag 
been  given,  the 
defendant  will 
not  be  entitled 
to  freth  secu- 
rity if  the  sure- 
ties become  in- 
solvent. 


I^flais  tiTtnn, 

IN  TAB  fourth  YBAB  of  the  RBION  OF  WILL.  IV. 

Jones  v.  Jacobs. 

JLN  this  case  the  defendant  had  applied  for  and  obtabed 
a  rule  requiring  the  defendant  to  give  security  for  costs. 
Sureties  for  costs  to  the  satisfaction  of  the  Master  were 
accordingly  given.  These  sureties  afterwards  became  in- 
solvent. A  rule  nisi  was  obtained  that  fresh  security  for 
costs  might  be  given.  Time  was  taken  by  Uie  Coiirt  to 
consider  whether  the  application  could  be  granted. 

Parkb^  J. — I  have  consulted  the  other  Judges,  and  we 
are  all  of  opinion  that  this  rule  cannot  be  made  absolute.  We 
think,  that,  when  once  the  sureties  for  costs  are  obtained, 
there  is  an  end  of  the  matter;  and,  therefore,  that  you 
cannot  obtain  fresh  sureties,  on  the  ground  of  the  pre- 
vious ones  having  become  insolvent.     The  present  rule 

must,  therefore,  be  discharged. 

Rule  discharged. 


Where  one  of 
the  bail  put-fo 
for  a  prisoner 
Justifies,  time 
must  be  grant- 
ed for  justifying 
another;  if  nei- 
ther Justified,  it 
would  not  have 
been  necessary* 


Foy's  Bail. 

J^TEER  opposed  bail,  who  attempted  to  justify  for  a 
prisoner,  and  one  only  justified. 

Petersdarff,  who  moved  to  justify  the  bail>  prayed  that 
the  Court  would  grant  time  to  justify  another  in  lieu  of  the 
one  rejected* 

Parke,  J. — It  is  necessary  that  you  should  have  time 
in  this  case,  as  one  of  the  bail  has  justified.  If  both  had 
been  rejected,  it  might  have  been  different. 

Time  given  accordingly. 
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D834. 

Co343BAvs  V.  Evans.  >    »  i  ^ 

K/ROWDER  moved  for  a  rule  to  shew  cause  why  the  AitUntsffii 
Master  should  not  review  his  taxatiooi  on  the  ground  that  hiTwtto^^in 
be  had  allowed  for  the  attendance  of  several  witnesses  for  •ttendancefrom 

the  commence- 
too  long  a  period.    It  was  a  speciid  jury  cause,  and  was  ment  of  the  as- 
tried  at  the  last  Exeter  Assises.     It  did  not  come  on  until  therefbre  luive 
the  fourth  day  of  the  assizes;  but  the  Master  allowed  for  |heiJ?ttendance 
the  attendance  of  thirty  witnesses  from  the  beginnipg  of  previous  to  the 
the  assiases,  although  the  practice  had  been,  as  was  sworn 
by  an  old  practitioner,  not  to  take  the  special  juries  until 
the  third  or  fourth  day  of  the  assizes.    This  practice  had 
prevailed  for  above  thirty  years.     It  was,  therefore,  un- 
necessary for  all  these  witnesses  to  have  been  in  attendance 
until  it  was  probable  the  cause  would  come  on ;  the  allow- 
ance for  them  by  the  Master  was  unreasonable.    It  was, 
therefore,  fit  that  he  should  review  his  taxation, 

Parke,  J. — It  appears  to  me  that  the  Master  has  done 
right  in  allowing  the  costs  of  these  witnesses.  Supposing 
the  Judge,  in  the  exercise  of  his  discretion  at  the  assizes, 
should  think  fit  to  take  the  special  jury  causes  first,  the 
common  juries  not  being  ready,  the  plaintiff  then  might 
be  compelled  to  withdraw  his  record,  or  submit  to  a  non- 
suit, or  have  a  verdict  against  him  in  consequence  of  the 
witnesses  not  being  in  attendance.  I  do  not  think  an 
attorney  would  do  bis  duty  to  his  client  if  he  had  not  all 
his  witnesses  in  attendance  from  the  commencement  of 
the  assizes.  The  Master  {Goodrich)  says,  that,  as  it  is 
so  uncertain  at  what  time  the  special  juries  will  be  taken, 
it  is  impossible  for  the  taxing  officers  to  make  any  dis- 
tinction on  that  ground.  These  facts  were  before  the 
Master;  and  I  dare  say  he  has  properly  exercised  bis  dis- 
cretion as  to  the  allowance  which  ought  to  be  madp  for  the 
attendance  of  those  witnesses. 

Rule  refused. 


meoL 
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^     V    ^  Doe  d.  Mortlakb  r.  Roe. 

Service  in  eject-  Ju^RLE  moved  for  judgment  against  the  casual  ejector. 

The  deponent,  endeavouring  to  effect  the  service,  had 
gone  to  the  premises  in  question,  but  found  the  door 
closed.  He  knocked,  but  gained  no  admission.  He 
k>oked  through  the  window,  and  saw  the  niece  of  the  ten- 
ant in  possession.  He  again  knocked,  but  could  not-  get 
in.  He  then  explained,  through  the  door,  the  nature  and 
object  of  the  service,  and  pasted  the  declaration  against 
the  door,  and  came  away.  Two  conversations  afterwards 
took  place  between  the  deponent  and  the  attorney  of  the 
tenant,  from  which  it  appeared  that  the  declaration  had 
been  brought  to  that  attorney. 

'  Parke;  J. — You  may  take  a  rule;  but  not  absolute  in 
the  first  instance,  because  it  does  not  appear  that  the  ten- 
ant in  possession  or  his  wife  was  then  in  the  house. 

Rule  nisi  granted. 


Wenham  v.  Fowls. 

C<mu  in  Chan-  JJM.R.  FOWLE,  the  defendant  in  this  cause,  (in  person), 
Mtoff agahist  applied  for  a  rule  to  shew  cause  why  he  should  not  be  at 
ofAii  Couirt^*    liberty  to  set  off  certain  costs  due  to  him  from  Wenhamf 

the  plaintiff,  in  Chancery ^  against  the  costs  on  a  rule  de- 
cided in  this  Court  against  him,  the  defendant  Fowh.  He 
stated,  that  he  made  this  application  in  order  to  get  rid  of 
an  attachment  which  had  been  obtained  against  him  for 
the  non-payment  of  those  latter  costs. 

Parke,  J. — ^The  Court  cannot  allow  costs  in  this  Court, 
such  as  you  have  described,  to  be  set  off  against  those  in 
equity. 

Rule  refused. 
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JoNKs  V.  Dyer*  '     ^'     ^ 

A^RCHBOLD  applied,  on  the  part  of  the  plaintiff,  to  in  executing  a 

be  allowed  to  enter  an  appearance  for  the  defendant  pur*  is  sufficient 

suant  to  sect.  3  of  the  2  &  3  Will.  4,  c.  89.     A  distringas  IhJuid  taklTaii 

had  been  granted  by  the  Court  against  the  defendant.  |J^  p^p^^^^^  **" 

When  the  sheriff  proceeded  to  levy  under  the  writ,  he  although  it 

,  •  rwyx  '  amounts  to  less 

only  found  2s.  Gd.  worth  of  property  on  the  premises.  1  Ins  than  40*.;  and, 

amount  he  had  taken.     It  was  necessary  that  this  fact  J^^JJ^Vthe"^* 

should  be  mentioned  to  the  Court,  as  the  writ  of  distrin-  plaintiff  will  be 

entitled  to  en- 

gas  in  the  notice  attached  to  it  mentioned  the  sum  of  Ws.  ter  an  appear- 
as  having  been  levied  by  the  sheriff.     The  fact  of  only  defendant. 
2s.  6d.  having  been  levied  could  make  no  difference,  as  he 
had  taken  all  that  he  could  find  on  the  premises. 

Parke,  J. — ^You  may  enter  an  appearance  for  the  de- 
fendant. 

Rule  granted. 


Pell  v.  Jackson. 

JjmILLER  moved  for  a  rule  to  shew  cause  why  the  writ  *<  Libel"  is  a 
of  summons  in  this  case  should  not  be  set  aside,  on  the  jcripdon  of  the 
ground  that  the  form  of  action  was  not  sufficiently  de-  **""  of  action 

o  •'ma  writ  of 

scribed  according  to  the  exigency  of  the  2&3  Will.  4,  c.  39.  summons. 

The  form  of  summons  given  in  the  schedule  required  that 

the  form  of  action  which  the  plaintiff  had  adopted  should 

be  stated  correctly.  Here,  the  summons  described  it  to  be 

an  action  of  **  libel."   This  was  not  a  sufficient  description 

of  the  cause  of  action.     To  an  unlearned  person  it  might 

not  be  certain  whether  the  proceeding  was  or  was  not  a 

8\iit  in  the  ecclesiastical  court.     The  form  given  in  the 

schedule  referred  to  the  class  of  action;  but  here,  only  an 

instance  of  that  class  was  given  to  describe  the  nature  of 
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1834.  the  suit  which  had  been  commenced  against  the  defen- 
dant. He  cited  King  v.  Skifflngton  (a),  from  which  it  ap- 
peared that  the  description  of  the  form  of  action  must  be 
»trict)y  adhered  to* 

ParkEi  J. — ^The  action  of  libel  can  only  be  an  action  on 
the  case.  I  think,  if  an  action  ''on  pronHses**  will  do,  an 
action  of"  libel "  will  do.  It  does  not  appear  by  the  act  of 
Parliament  to  be  necessary  that  it  should  be  described  as 
an  action  on  the  case  on  promises.  Here,  it  cannot  be 
any  other  than  an  action  on  the  case.  It  suflSciently  states 
to  the  defendant  the  nature  of  the  action  to  which  he  has 
to  appear,  and  that  seems  to  have  been  the  object  of  de- 
scribing the  form  of  action.    I  think,  therefore,  it  will  do. 

Rule  refused. 

{a)  Ante,  Vol.  l,p.686. 


Rex  v.  Booker. 

In  order  to  en-  JL  ETERS DO RFF  moYcd  for  a  certiorari,  and  a  rule 
dapt,  on  a  '  to  shew  cause  why  the  defendant  in  this  case  should  not 
ton'*to**bebBii-  ^^  admitted  to  bail  before  a  magistrate  in  the  country, 
ed  before  a  ma-  on  a  charge  of  manslaughter.    He  admitted  that  he  had 

gistrate  in  the  «»  i      •  •/•     n  •  i  !•     i         i 

country,  it  is  no  affidavit  Specifically  stating  the  poverty  of  the  de- 
to  producTan  fendaut;  but  it  was  evident  from  the  affidavit  produced, 
affidavit  of  po-    th^t  jje  was  in  an  humble  situation  of  life,  and  that  the  ex- 

verty,  if  it  ap-  -       .      .         ,  . 

pean  from  the  pense  of  bringing  him  up  to  town  on  a  habeas  carpus, 
hi  the  case,  that  in  Order  to  be  bailed,  would  be  much  more  than  he  could 

he  is  in  an  hum-  i,^n« 
hie  situation  of  ^^^^* 
life. 

Parke,  J. — It  is  not  necessary  that  there  should  be  an 
affidavit  made  specially,  for  the  .purpose  of  proving  the 
defendant's  poverty,  if  it  is  clear,  fr^MO  the  other  facts  in 
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the  case,  that  he  is  poor^  and  cannot  afford  the  expense  of        lBd4. 

being  brought  up  to  London  on  a  habeas  corpus  in  order 

to  be  bailed.     You  may  take  your  certiorari,  and  your 

rule  nisi 9  accordingly. 

Rule  nisi,  accordingly. 


Wells  v.  Secret. 

JlSyLES  shewed  cause  against  a  rule  obtained  by  Pe-  ^  summons  to 
tersdorff  to  set  aside  a  judgment  for  irregularity.     The  p^*'***  several 
alleged   irregularity  was^   that  the  judgment   had  been  of  proceedings, 
signed  too  soon.     The  time  for  pleading  expired  on  the  able  at  the  time 
7th  o{  January,  and,  on  that  day,  a  summons  was  taken  out  offl^"o?«^ron 
to  plead  several  matters,  and  made  returnable  at  eleven  the  day  after  the 

,  time  for  plead- 

o'clock  on  the  Stb,  the  hour  at  which  the  Judgment  Office  iog  expires. 
opens.  After  eleven  o'clock  on  the  8th,  the  plaintiff's 
attorney,  who  did  not  attend  the  summons,  signed  judg- 
ment. He  contended  that  the  judgment  was  regular,  as 
the  summons  to  plead  several  matters  could  not  be  a  stay 
of  the  plaintiff's  proceedings  when  the  time  for  pleading 
was  out. 

Parke,  J. — ^The  only  point  in  the  case  is,  whether  the 
summons  to  plead  several  matters,  returnable  at  eleven 
o'clock  on  the  day  after  the  time  for  pleading  has  expired, 
is  a  stay  of  proceedings  when  the  clock  strikes  eleven,  that 
being  the  hour  at  which  the  Judgment  Office  opens.  In 
case  of  obtaining  time  to  plead,  it  would  operate  as  a  stay  / 
of  proceedings.  The  question,  therefore,  is  decided,  un- 
less there  is  a  difference  between  a  summons  for  time  to 
plead,  and  a  summons  to  plead  several  matters. 

Byles. — The  defendant  took  out  no  summons  for  time 
to  plead,  but  merely  a  summons  to  plead  several  matters.    . 
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It  is  true,  that,  in  the  summons  to  plead  several  matters, 
there  are  the  words,  *^  and  why  in  the  meantime  proceed- 
ings should  not  he  stayed."  Those  words,  however,  might 
be  discarded  as  surplusage,  as  they  are  mere  words  of  fora, 
introduced  into  the  summons,  which  could  not  entitle  the 
defendant  to  a  stay  of  proceedings  if  he  were  not  other- 
wise entitled  to  it. 


Parke,  J. — Is  not  the  effect  of  this  summons  the  same 
as  if  the  defendant  had  taken  out  two  summonses,  one  to 
plead  several  matters,  and  the  other  for  further  time  to 
plead?  It  appears  to  me  to  be  the  same  in  substance  as 
two  summonses.  It  having  been  made  returnable  at  eleven 
o'clock  on  the  day  after  that  on  which  the  time  for  plead- 
ing expired,  it  operated  as  a  stay  of  proceedings  when 
that  hour  struck.  The  plaintiff,  therefore,  had  no  right  to 
sign  judgment  after  eleven  o'clock,  the  Judgment  Office 
not  opening  till  then.  The  judgment,  therefore,  must  be 
set  aside,  without  costs,  as  there  was  some  nicety  in  the 

point  (a). 

Rule  absolute,  without  costs. 


{a)  Mr.  Tidd,  in  the  9th  edition 
of  his  Practice^  ^»  470^  has  this 
passage: — *'  When  the  object  of 
the  summons  is  collateral  to  the 
time  for  pleading,  as  to  discharge 
the  defendant  out  of  custody  on 


filing  common  bail,  &c.,  it  will 
not  in  general  operate  as  a  stay  of 
proceedings."  For  this,  howerer, 
he  cites  no  case,  but  only  a  dietuM 
of  the  Court  of  Kingi  Bench,  M. 
T.  28  Geo.  3. 


In  order  tn 


Ex  parte  Fort^scu  e. 

^JilNGHAM  moved  for  a  rule  to  shew  cause  why  an  at- 

iiuo^ntempt     tachmcut  should  not  issue  against  an  attorney  of  this  Court, 
^il^h^^Cv^-   for  not  delivering  up  a  bond  pursuant  to  a  rule  for  that 

suant  to  a  rale 

of  Court,  the 

demand  of  it  mutt  be  made  by  one  of  the  partiet  mentioned  in  the  rule  as  entitled  to  receive  It 
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purpose.   The  rule  directed  that  it  should  be  delivered  to         ld34. 
the  plaintiff,  his  attorney,  or  agent.     The  demand,  how-       ^^    ^^^ 
ever,  was  made  by  a  clerk  to  the  plaintiff's  attoiney.  The     Fortescub. 
question  was,  therefore,  whether  disobedience  to  such  a 
demand  would  subject  the  attorney  to  an  attachment  as 
for  a  contempt. 

Parke,  J. — ^That  will  not  do.  The  rule  is  to  deliver  up 
the  bond  to  the  plaintiff,  his  attorney,  or  agent.  A  demand 
should  therefore  have  been  made  by  one  of  those  three 
persons,  in  order  to  bring  the  attorney  into  contempt. 
Here  the  demand  was  made  by  the  attorney's  clerk,  who 
is  not  entitled  to  receive  it  from  him.  Nor  is  the  attorney 
bound  to  deliver  it  to  him.  The  attorney,  therefore,  by  not 
delivering  it  on  such  a  demand,  is  not  guilty  of  a  contempt, 
and  is  therefore  not  liable  to  an  attachment. 

Rule  refused. 


Doe  d.  Visger  v.  Roe. 

Jl  HEOBALD  moved  for  a  judgment  against  the  casual  semce  in 
ejector.  The  deponent,  who  made  the  affidavit  on  which  ^J***"*"^'- 
be  moved,  had  gone  to  the  premises  and  seen  the  te- 
nant in  possession.  He  offered  the  declaration  to  the 
tenant,  who  refused  to  take  it.  He  then  laid  it  on  a  chair 
in  the  room,  and  explained  the  nature  and  object  of  the 
service.  The  tenant  then  left  the  room,  stating  that  he 
would  not  take  any  paper  from  the  deponent,  or  any  other 
person  on  the  part  of  the  lessor  of  the  plaintiff 

Parke,  J.— That  will  do ;  you  may  take  your  rule. 

Rule  granted. 

VOL.  II.  H  H  D.  p.  c. 
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"•    V    -^  Ex  parte  Philcox. 

If  aD  attorney  c/.  WILLIAMS  moved  to  re-admit  an  attorney  without 

abroad  during  payment  of  fine  or  arrears  of  duty.    The  attorney  had 

whrch^e^hai  discontinued  to  take  out  his  certificate  for  four  years,  and 

not  taken  out  during  that  period  he  bad  not  practised  in  this  country, 

he  may  be  re-  although  he  had  practised  abroad. 

admitted  with- 
out payment  of 

arreara  of  duty       Parke,  J.— That  is  Sufficient  to  entitle  bim  to  re-admis- 

or  line.  ' 

sion  without  payment  of  arrears  of  duty  or  fine.  The  act 
only  applies  to  practising  in  this  country.  Let  him  be  re- 
admitted,  therefore^  without  paying  any  fine  or  arrears  of 
duty. 

Re-admitted  accordingly. 


Wilson  9.  Bacon  and  Others. 

After  a  ia|^  of  j^ANSEL  moved  for  a  rule  to  shew  cause  why  the  de- 
ten  years,  It  is  ,  " 

too  late  to  oh-  fendant  should  not  be  discharged  out  of  custody,  on  the 

eor,  adsatisfiu,  g^ound  that  the  habeas  corpus  ad  satisfaciendum^  on  which 

defend^t  k^  he  was  charged  in  executioui  was  not  indorsed  with  the 

chai^  in  ex-  number  roll.     A  judgment  was  obtained  against  the  de- 

eCUtlOn,  was  not      -         ,  .  ,  *rm  x  i  trx^M  %  •       1 

indorsed  with      fendant  m  the  year  loll.    In  the  year  i8S4,  that  judg- 
^e  number        ment  was  revived  by  sci.fa.,  and  a  habeas  corpus  ad  satis^ 

faciendum  issued,  and  on  it  the  defendant  charged  in  ex- 
ecution. On  that  writ  the  number  roll  was  not  indorsed 
pursuant  to  the  directions  o{  Reg.  Gen*  M.  1654. 

Parke,  J. — As  the  defendant  has  acquiesced  for  ten 
years,  it  is  now  too  late  for  him  to  take  advantage  of  that 
objection,  although  it  might  have  been  a  fatal  one  if  it  had 
been  taken  in  proper  time. 

Rule  refused. 
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White r.  Western.  ^■'  v    ^ 

JLtO  WLING  moved  for  a  distringas. — ^The  affidavit  in  The  attempts 
support  of  bis  motion  stated  that  three  calls  had  been  made^  moi»7rn^order' 
and  the  two  latter,  pursuant  to  appointments,  toirether  with  *»  obtain  a  du- 

'  ^  »^*^  '       ©  trtngeu,  may  be 

the  requisite  explanation.     The  copy  of  the  summons  was  made  in  the 

left  at  the  third  call;  eight  days  bad  elapsed  since  then,  appear  that  the 

and  no  appearance  had  been  entered.     It  was  clear  from  Ju™seiy  kecp- 

the  affidavit  that  the  defendant  was  keeping:  out  of  the  ingoutofthe 

way. 

way  to  avoid  service  of  the  process ;  and  the  only  pecu- 
liarity in  the  case  was,  that  the  two  latter  calls  had  been 
made  on  the  same  day. 

ParkEi  J. — That  is  of  no  consequence.  It  is  only  ne^ 
cessary  to  shew,  that,  when  the  calls  are  made,  the  de- 
fendant is  keeping  out  of  the  way. 

Rule  granted* 


Ejc  parte  Jones. 

AtEER  applied  to  re-admit  an  attorney,  if,  on  the  state*  Where  an  at- 
ment  of  circumstances,  it  should  appear  necessary  that  he  admitted,  but 
should  be  re-admitted.     He  had  been  admitted  already  J^  SHeiSfi!" 
for  more  than  a  year,  but  had  never  taken  out  his  certifi-  ca^*  he  is  cnti- 

.  tied  to  take  It 

cate,  nor  had  he  practised.  He  had  given  the  usual  no-  out  without  i«- 
tices  previous  to  re-admission;  and  the  application  now  '  ^^^ 
was,  that  he  should  be  re-admitted  if  the  Court  should  be 
of  opinion  that  re-admission  was  necessary.  He  contended 
that  re-admission  was  unnecessary ;  for  the  rule  of  Court 
only  contemplated  the  case  of  attornies  who  had  been  ad- 
mitted, taken  out  their  certificate,  and  afterwards  ceased 
to  take  it  out. 


Parke,  J.,  (after  referring  to  Master  Ch€(pman).—Ai 
appears  to  me  that  he  requires  no  re-admission ;  the  rule 

hhS 
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E*  parte 

JONBS. 


only  applies  to  those  cases  in  which  an  attorney  has  taken 
out  his  certificate  after  admission/and  then  ceased  to  take 
it  out. 


Where  a  de- 
fendant is  resi- 
dent in  the  ^M< 
Indus,  a  judg- 
ment may  be 
signed  against 
him  on  a  war- 
rant of  attor- 
ney, if  seen 
alive  four 
months  l>eibre. 


FURSBY  r.  PiLKINGTON. 

JSUTT  moved  to  enter  up  judgment  on  an  old  warrant 
of  attorney.  The  affidavit  on  which  he  moved  stated,  that 
the  defendant  was  seen  alive  in  September  last,  in  the  year 
1833,  in  the  Wett  Indies,  and  that  it  was  believed  that  he 
was  still  living,  and  on  service  there. 

Parke,  J. — ^I  think  that  will  do,  as,  from  the  distance 
no  one  can  make  an  affidavit  of  his  being  alive  within  the 
term,  nor  can  you  receive  a  letter  from  him  dated  within 
the  term.  You  may,  therefore,  take  a  rule  for  judgment, 
and,  if  it  turns  out  that  he  was  not  alive  within  the  term, 
hb  representative  may  apply  to  set  it  aside. 

Rule  granted. 


The  Court  will 
grant  a  rule 
nisi  in  judg- 
ment against 
the  casual  ejec- 
tor, where  the 
nature  and  ob- 
ject of  the  pro- 
cess has  been 
explained  to  the 
tenant,  but,  in 
consequence  of 
his  refusal,  the 
declaration  has 
not  been  lefl 
with  him. 


Dos  d.  Forbes  r.  Rob. 

JjVNDAS  moved  for  judgment  against  the  casual 
ejector.  The  person  endeavouring  to  effect  the  service 
called  at  the  house  and  saw  the  tenant  in  possession.  He 
produced  the  declaration  to  him  and  explained  the  object 
of  it.  The  tenant  refused  to  take  it,  and  the  deponent 
brought  it  away  with  him. 

Parke,  J. — If  he  had  left  it  there  with  the  tenant,  or 
at  the  liouse,  there  would  have  been  no  difficulty,  and  you 
would  have  been  entitled  to  your  judgment.  You  may, 
however   take  a  rule  to  shew  cause. 


Rule  msi  granted. 
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Shephard  r.  Halls.  ^*^* — ' 

iSTEER  moYed  for  a  rule  to  shew  cause  why  the  da-  Whereapiain- 
mages  sustained  by  the  plaintiff,  in  consequence  of  the  a  judgment  n^ 
trespasses  stated  in  the  declaration,  should  not  be  entered  ^^{""he**^*" 
for  5/.,  or  why  a  writ  of  inquiry  should  not  issue,  in  order  execute  a  writ 

^  .1  T  .  i»  \    of  inquiry  to  a»- 

to  assess  the  amount.     It  was  an  action  of  trespass,  and  seas  his  da- 
the  defendant  pleaded  two  special  pleas  of  justification,  i|^[^ofUie^"^ 
without  the  general  issue.     At  the  trial,  a  general  verdict  ^^^^ 
was  found  for  the  defendant.    Afterwards,  on  application 
to  the  Court,  judgment  was  given  for  the  plaintiff  non 
obstante  veredicto.    The  plaintiff,  therefore,  was  entitled 
to  some  damages;  and  he  applied  to  the  defendant  to  be 
allowed  to  enter  his  damages  at  5L,  as  that  was  the  sum 
the  plaintiff  had  paid  to  redeem  his  goods  when  seized  and 
carried  away,  at  the  time  the  trespass  was  committed. 

Parke,  J. — The  defendant  is  not  bound  to  consent  to 
your  entering  your  judgment  for  that  amount;  but,  if  be 
will  not  consent  that  you  should  do  so,  you  require  no 
leaYe  of  the  Court  to  execute  a  writ  of  inquiry.  As  you 
have  got  judgment  non  dbstante  veredicto,  you  are  entitled 
to  execute  your  writ,  you  having,  in  fact,  judgment  on 
all  the  pleas*  If  any  of  the  pleas  had  been  good,  the  de- 
fendant would  have  been  entitled  to  retain  bb  vetdict  on 
them;  and  there  must  have  been  a  venire  de  novo.  If  the 
defendant  will  not  pay  the  5/.  you  may  have  your  writ  of 
inquiry  without  applying  to  the  Court. 

Rule  refused. 
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Where  a  sheriff 
hu  seized 
goods  under  a 
^./a.,  and  a 
claim  to  them 
is  put  in  by 
another  person, 
he  is  not  bound 
to  accept  an  in- 
demnity from 
the  execution 
creditor,  but 
may  obtain  re- 
lief under  the 
1  &  2  WUL  4, 
c.  &8,  s.  6. 


Levy  v.  Chahpnets. 

J?EfIS  was  a  sheriff's  rule^  obtained  under  the  1  &  S 
Will.  4,  c.  58,  6.  69  requiring  the  execution  creditor  and 
claimant  under  a  bill  of  sale  to  appear  before  the  Court, 
to  abide  such  order  as  shall  be  made  for  the  adjustment  of 
their  respective  claims. 

Hutchinson  appeared  on  behalf  of  the  execution  cre- 
ditor, and  stated  that  his  client  was  ready  to  give  the 
sheriff  an  indemnity,  so  that  the  question  might  be  tried 
without  any  injury  or  expense  to  that  officer.  This  in- 
demnity, however,  the  sheriff  had  thought  proper  to  re- 
fuse; because,  as  he  said,  it  would  not  be  safe  for  him  to 
accept  the  indemnity. 


Holt  appeared  on  the  part  of  the  sheriff;  and  contended 
that  the  sheriff  was  not  bound  to  accept  an  indemnity, 
but  was  entitled  to  be  protected  by  the  Court,  under  the 
Interpleader  Act,  notwithstanding  his  refusal. 

Wighiman  appeared  on  the  p^rt  of  the  holder  of  the 
bill  of  sale. 

Parke,  J. — The  sheriff  is  certainly  not  obliged  to  ac- 
cept an  indemnity.  He  must,  however,  pay  for  keeping 
possession  of  the  goods  until  the  final  order  of  the  Court. 

It  not  appearing  that  all  the  parties  interested  had  been 
served  with  the  sheriff's  rule,  it  was  directed  that  the  case 
should  stand  over  until  the  following  Easter  Term,  the 
sheriff  in  the  meantime  keeping  possession  of  the  goods. 


Rule  accordingly. 
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Ex  parte  Crisp.  "^  y    ^ 

JbdRLE  shewed  cause  asainst  a  rule  requirinff  a  Mr.  Pul-  An  attorney 
mer^  an  attorney^  to  deliver  up  the  will  of  a  person  named  win  has  been 
Hudson^  deceased,  to  a  woman  named  Crisp.     The  affi-  the  testator  will 
davit  on  which  the  motion  was  obtained  stated  that  Mrs.  notbecompeUed 

to  deliver  it  up 

Crhp  had  lived  several  years  with  the  deceased ,  previous  to  the  sole  le- 
to  his  death,  in  the  capacity  of  housekeeper;  and  that  by 
his  will  he  appointed  her  sole  legatee  of  all  his  property. 
After  his  death  his  son  took  out  administration,  and  turned 
her  out  of  the  house.  The  will  of  the  decased  was  left 
in  the  hands  of  Mr.  Pulmer,  the  attorneys  and  the  object 
of  the  application  was  to  obtain  possession  of  this  will,  in 
order  that  it  might  be  proved  in  the  Ecclesiastical  Court. 
In  answer  to  this  application,  it  was  sworn  by  Mr.  Pulmer^ 
that,  shortly  before  the  death  of  the  testator,  the  will  was 
given  by  the  latter  to  him  for  the  purpose  of  being  de- 
stroyed. Mr.  Pulmer  accordingly  took  the  will  home  with 
him;  but,  before  he  had  destroyed  it,  he  heard  of  the  tes- 
tator's death ;  he  then  drew  his  pen  across  the  will,  and 
retained  possession  of  it.  Since  that,  the  will  had  been 
demanded  of  him  by  Mrs.  Crisp;  but,  not  conceiving  that 
she  had  a  claim  to  it  which  he  could  recognise,  he  had  re- 
fused to  deliver  it  to  her.  He  was  at  all  times  ready  to 
shew  it;  but  no  request  for  that  purpose  had  ever  been 
made.  The  character  of  attorney  and  client,  or  any  pri* 
vity  of  any  kind,  never  existed  between  her  and  Mr.  Pul- 
mer; and  therefore  the  Court  had  no  authority  to  interfere 
to  compel  him  to  deliver  up  the  will. 

Wightman,  in  support  of  the  rule,  contended  that  Mr. 
Pulmer  was  employed  in  this  matter,  because  he  was  an 
attorney;  and,  therefore,  that  it  came  within  the  principle 
of  the  case  of  Re  Aitkin  (a\ 

(a)  4  B.  &  Aid.  47. 
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1S34.  Parkb^  J. — ^This  will  never  came  into  the  bands  of  Mr. 

^^  ^^^  Pulmer  in  bis  character  of  attorney.  The  testator  might 
CRisf.  have  delivered  his  wiU|  for  the  purpose  of  its  destruction, 
into  the  hands  of  any  one,  as  well  as  of  an  attorney. 
Again,  there  is  nothing  like  the  relation  of  attorney  and 
client  between  Mrs.  Crisp  and  Mr.  Pulmer*  I  think, 
therefore,  that  it  was  not  his  duty  to  deliver  it  up  to  her. 
It  appears,  that  the  testator  having  delivered  the  will  with 
directions  to  destroy  it,  he  took  it  home  with  him  for  that 
purpose;  but,  bearing  of  the  testator's  death,  he  merely 
drew  his  pen  across  it.  The  proper  course  is  this,  that 
you  must  establish  the  will  in  the  Ecclesiastical  Court,  be- 
fore you  can  do  any  thing  on  it.  The  present  rule  must, 
therefore,  be  discharged ;  and  Mr.  Pulmer  will  undertake 
to  shew  the  will  to  Mrs.  Crisp.  That  is  more  than  she  is 
entitled  to  obtain.  Mr.  Pulmer  was  not  bound  to  deliver 
it  up,  or  to  shew  it,  because  there  was  no  relation  of  at- 
torney and  client  between  him  and  her.  The  Court  never 
interferes,  except  where  there  is  the  relation  of  attorney 
and  client.  Here,  there  was  no  such  relation.  The  rule 
must  also  be  discharged  with  costs;  because  she  might 
have  obtained  all  she  has  got  now  on  coming  to  the  Court, 
by  merely  applying  to  Mr.  Pulmer  to  be  allowed  to  see  it 

Rule  discharged,  with  costs;  Mr.  Pulmer  un- 
dertaking to  allow  Mrs.  Crisp  to  see  the 
Will,  and  not  to  destroy  it. 


^      Hart  i?.  Cutbush. 

If  a  defendant  Jt  OLLETT  movcd  for  a  rule  to  shew  cause  why  the 
nerai  iatue  uid  Master  should  not  review  his  taxation  in  this  case.  It  was 
MTerai  spedai    ^^  action  for  a  libel,  and  the  defendant  pleaded  the  general 

fury  finds  finr 

him  on  Ihc  general  inne,  and  for  the  plaintiff  on  the  special  pleas,  the  latter  is  entitled  to  the  costs 

of  the  pleadings  and  witnesses  on  those  pleas. 
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issuci  with  several  pleas  of  justification.  At  the  trial,  the  1834. 
jury  found  for  the  defendant  on  the  plea  of  the  general 
issue,  and  no  evidence  was  given  on  efther  side  with  re- 
spect to  the  pleas  of  justification.  The  postea  was  indorsed 
thus — **  Verdict  for  the  defendant  on  the  general  issue, 
and  for  the  plaintiff  on  the  other  issues.'*  The  Master 
{Goodrich)  taxed  the  plaintiff  his  costs  of  the  pleadings 
on  the  justifications^  and  of  the  witnesses  who  were  in  at- 
tendance with  respect  to  them»  on  the  statute  of  the  4  &  5 
Anne,  c.  16,  s.  5,  on  the  ground  that  the  Judge  at  Nisi 
Ptius  had  not  certified  that  the  defendant  had  probable 
cause  for  his  pleas.  This  taxation  was  incorrect,  becausoi 
as  a  verdict  was  found  for  the  defendant  on  a  plea  which 
went  to  the  whole  cause  of  action,  he  was  entitled  to  the 
general  costs  of  the  cause,  and  the  plaintiff  to  none.  If 
the  plaintiff  is  entitled  to  any  thing,  it  is  only  to  the  costs 
of  the  pleadings*  The  Master  taxed  the  defendant  his 
costs  at  79/.,  and  the  plaintiff's  at  7H.  With  respect  to 
the  costs  of  several  pleas,  it  is  provided  by  the  4  &  5 
Anne^  c.  16,  8.5,  as  to  double  pleading,  ''That  if  any 
such  matter  shall  upon  a  demurrer  joined  be  judged  in- 
sufficient, costs  shall  be  given  at  the  discretion  of  the 
Court,  or,  if  a  verdict  shall  be  found  upon  any  issue  in  the 
said  cause  for  the  plaintiff  or  demandant,  costs  shall  be  also 
given  in  like  manner,  unless  the  Judge  who  tried  the  said 
issue  shall  certify  that  the  said  defendant,  or  tenant,  or 
plaintiff  in  replevin,  had  a  probable  cause  to  plead  such 
matter,  which  upon  the  said  issue  shall  be  found  against 
him."  In  order,  therefore,  for  us  to  have  prevented  the 
plaintiff  from  obtaining  costs  on  these  pleas,  the  verdict 
on  them  being  for  the  plaintiff,  we  must  have  obtained  the 
certificate  of  the  Judge  at  the  trial  that  we  had  probable 
cause  for  pleading  them.  But  there  was  no  evidence  given 
on  those  pleas,  and  consequently  no  certificate  could  be 
obtained. 
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1834.  Parke,  J. — You  might  have  insisted  on  going  on  to  try 

the  pleas  of  justification,  for  you  were  entitled  to  have 
them  tried.  The  t>laintiff  would  be  entitled  to  theeosts 
of  the  issues  found  for  him,  he  being  entitled  to  sign  judg- 
ment upon  them.  It  is  one  of  the  conditions  on  which 
a  party  is  allowed  to  plead  double,  that  the  costs  of  the 
special  pleas  shall  be  in  the  discretion  of  the  Court,  or 
Judge  at  Nisi  Prius.  It  is  perfectly  fair  that  the  plain- 
tiff should  have  the  costs  of  those  issues  which  are  found 
for  him.  The  defendant  puts  the  plaintiff  to  expense  by 
his  pleas  of  justification,  and,  therefore,  he  ought  to  in- 
demnify the  plaintiff  for  all  the  costs  which  he  incurs  both 
of  witnesses  and  pleadings.  The  Master,  of  course,  pro- 
ceeds according  to  the  postea,  and  taxes  the  plaintiff  his 
costs  on  the  issues  found  for  him ;  and  the  practice  of  late 
years  has  been  to  tax  him  not  only  the  costs  of  the  plead- 
ings, but  of  the  witnesses. 

Fotteit  cited  Vif>ian  v.  Blake  and  Others  (a),  which  was 
an  action  of  trespass  for  breaking  and  entering  the  plain- 
tiff's free  fishery  in  A*,  and  also  in  B»,  and  also  in  A.  and 
B.  The  first  plea  was  not  guilty,  and  the  second  that  the 
said  free  fisheries  were  parcel  of  a  navigable  harbour,  &c., 
common  to  all  the  King's  subjects.  The  replication  pre- 
scribed for  a  free  fishery  in  the  said  place,  in  right  of  the 
plaintiff's  manor.  The  rejoinder  took  issue  on  the  pre- 
scription. The  Court  there  held,  that,  on  a  verdict  for 
the  plaintiff  on  the  general  issue,  and  for  the  defendant 
on  the  prescription,  the  latter  going  to  the  whole  declara- 
tion, the  plaintiff  was  not  entitled  to  costs.  Here,  the  plea 
of  the  general  issue  went  to  the  whole  declaration,  and  a 
verdict  on  that  plea  being  found  for  the  defendant,  the 
plaintiff  is  not  entitled  to  his  costs  in  the  cause.  In  Cross 
V.  Johnson  and  Others  (6),  in  trespass  quare  elausumfre- 

(a)  11  East,  263.  (6)  4  Mann.  &  Ryl.  290;  9  B.  &  C.  613. 
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gii,  the  defendant  pleaded,  first,  not  guilty;  secondly,  a  1834- 
right  of  common ;  thirdly,  a  right  of  way.  The  plaintiff 
took  issue  on  the  plea  of  not  guilty,  and  traversed  the 
rights  of  common  and  of  way ;  and  new  assigned  to  the 
second  and  third  pleas,  that  the  defendant  on  other  occa- 
sions, and  for  other  purposes  than  those  mentioned  in  the 
special  pleas,  committed  the  trespasses  complained  of.  De- 
fendant in  his  rejoinder  took  issue  upon  the  traverse  of 
the  right  of  common,  and  right  of  way;  and  withdrew  the 
plea  of  not  guilty,  so  far  as  it  related  to  the  trespasses 
newly  assigned,  and  suffered  judgment  by  default  to  the 
new  assignment.  At  the  trial,  the  issue  on  one  of  the  spe- 
cial pleas  was  found  for  the  defendant,  and  the  jury  as-^* 
sessed  the  plaintiff's  damages  on  the  new  assignment 
at  51. :  Held,  that  the  defendant  was  entitled  to  the  costs 
of  the  trial. 

Parke,  J. — I  am  aware  of  those  cases,  and  I  know  the 
matter  was  very  much  considered  by  the  Court  in  the  case 
of  the  Duke  of  Newcastle  v.  Green  (a).  There  the  defen- 
dant put  no  less  than  thirty-five  special  pleas  on  the  record, 
besides  the  general  issue.  The  general  issue  was  found 
for  the  defendant,  and  the  Duke  had  a  verdict  on  all  the 
special  pleas.  There  it  was  held  that  the  Duke  was  en- 
titled to  the  costs  of  the  pleadings,  and  of  the  witnesses 
in  support  of  them.  His  costs  exceeded  those  of  the  de- 
fendant. As  to  the  costs  of  the  pleading  and  the  costs  of 
the  witnesses  being  distinguished,  there  can  be  no  reason 
for  so  doing.  If  the  plaintiff  is  entitled  to  the  costs  of  the 
pleadings,  why  should  he  not  be  entitled  to  the  costs  of 
the  witnesses  in  support  of  them  ?  The  necessity  of  bring- 
ing them  is  caused  by  the  manner  in  which  the  defendant 
pleads. 

Folleit  cited  Other  v.  Calvert  (6),  in  which  it  was  de- 

(a)  Not  reported.  (6)  8  J.  B.  Moore,  239  j  1  Biiig.  275. 
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cided,  that  where  costs  in  the  cause  are  adjudged  to  the 
defendant,  and  to  the  plaintiff  costs  on  the  issues  found 
for  him,  the  costs  of  the  issues,  except  in  replevin,  include 
only  the  costs  of  pleadings. 

Parke,  J. — I  know  it  was  so  decided  in  that  case;  but 
I  have  considered  the  matter  very  much,  and  I  think  that 
the  plaintiff  having  been  put  to  expense  by  the  variety  of 
pleas,  it  is  only  fair  that  he  should  be  re-imbursed  all  the 
expenses  to  which  he  has  been  put.  That  was  the  prin- 
ciple acted  on  in  the  case  of  the  Duke  of  Newcastle.  You 
will  therefore  take  no  rule. 

Rule  refused. 


If  a  plaintiff 
proceeds  by 
writ  of  sum- 
moot,  he  can- 
not declare 
againit  the  de- 
fendant until 
eight  days  after 
the  tenioe,  in- 
duaire  of  the 
4ay  ofserring 
the  writ,  have 
expired;  and 
if  he  does,  he 
will  not  be  en- 
titled to  the 
costs  of  his  de- 
claration. 

It  u  not  too 
late  on  the  25th 
to  take  advan- 
tage of  an  irre- 
gularity in  de- 
claring too  soon, 
which  has  ot- 
curred  on  the 
7th. 


Fish  v.  Palmer. 

JM,ARTIN  shewed  cause  against  a  rule  tnsi  for  setting 
aside  a  declaration,  and  the  notice  thereof,  on  the  ground 
of  irregularity.  He  took  a  preliminary  objection,  that  the 
application  to  set  aside  these  proceedings  was  too  late. 
If  it  was  any  irregularity,  it  had  occurred  on  the  7th  of 
November^  and  the  application  on  the  ground  of  it  was 
not  made  until  the  2Sth  of  that  month, 

Parke,  J. — I  do  not  think,  that,  if  there  is  an  irregu- 
larity, that  delay  is  sufficient  to  waive  it. 

Martin. — ^The  irregularity  complained  of  is,  that  the 
plaintiff  declared  before  he  was  entitled  to  do  so,  and  after 
the  action  was  settled.  The  summons  was  served  on  the 
Ist  of  November ^  and  the  plaintiff  declared  de  bene  esse 
on  the  7th.  On  that  day,  the  sum  claimed  by  the  plain- 
tiff, with  the  amount  of  costs  indorsed  on  the  writ,  was 
paid  by  the  defendant.  On  the  8th,  notice  of  taxing  the 
costs  of  the  declaration  was  given.     It  was  contended 
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by  the  defendant  that  the  plaintifF  had  no  right  to  those  1834. 
costs :  he  was,  however^  clearly  entitled  to  thenii  as,  al- 
though the  defendant  was  not  obliged  to  appear  before 
the  8th  day,  the  plaintiff  had  a  right  to  declare  de  bene 
esse,  according  to  the  directions  of  the  rule  10  Reg.  Gen. 
T.  T.  1  Will.  4.  By  that  rule  it  was  provided,  "  That  no 
declaration  de  bene  esse  shall  be  delivered  until  the  ex- 
piration of  six  days  from  the  service  of  the  process,  in  the 
case  of  process  which  is  not  bailable,  or  until  the  expira- 
tion of  six  days  from  the  time  of  the  arrest,  in  case  of 
bailable  process;  and  such  six  days  shall  be  reckoned  in- 
clusive of  the  day  of  such  service  or  arrest."  Here,  the 
plaintiff  not  having  declared  until  the  seventh  day,  was 
quite  regular. 

Coiiingham,  in  support  of  the  rule,  contended,  that  the 
plaintiff  had  no.  right  to  declare  de  bene  esse  on  service- 
able process,  since  the  passing  of  the  Uniformity  of  Pro- 
cess Act  On  referring  to  the  form  of  the  summons,  it 
was  clear  that  the  plaintiff  had  no  right  to  declare  before 
the  ninth  day.  He  having  declared  before  that  day,  he 
was  not  entitled  to  the  costs  of  his  declaration.  The  sum- 
mons required  the  defendant  within  eight  days  after  the 
service  of  the  writ,  inclusive  of  the  day  of  such  service^ 
to  appear  in  the  cause.  The  plaintiff,  therefore,  had  no 
right  to  proceed  until  after  the  eighth  day.  He  would^ 
therefore,  have  no  right  to  declare  until  the  ninth,  as  the 
summons  was  served  on  the  first.  As  he  had  thought 
proper  to  declare  on  the  seventh,  he  was  not  entitled  to 
the  costs  of  the  declaration. 

Parke,  J.  (having  referred  to  Master  Goodrich). — He 
certainly  had  no  right  to  declare  before  the  expiration  of 
th^  eight  days ;  and,  therefore,  he  is  not  entitled  to  the 
costs  of  the  declaration. 
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1834.  Martin  then  suggested,  that  it  appeared,  from  his  affi- 

davit, that  more  costs  than  those  paid  by  the  defendant 
were  due  to  the  plaintiff. 

On  this  suggestion,  it  was  referred  to  the  Master  to 
ascertain  what  further  costs,  if  any,  were  due  to  the 
plaintiff. 


Beck  v.  Young. 

Ad  affidavit  of  joLRCHBOLD  shewed  cause  against  a  rule  for  discharg- 

fore  the  signer  ing  the  defendant  out  of  the  custody  of  the  Marshal  for 

5/iSrf/«wl«  be-  irregularity,  on  entering  a  common  appearance.     The  af- 

fore  the  2  Will,  fidavit,  ou  which  the  application  was  made,  stated  that  the 

4,  c.  39,  was  in 

force,  will  not  defendant  was  arrested  on  the  22nd  of  November ,  on  a 
issue^of  a  writ  ^^^^  ^^  capios,  for  the  sum  of  25L  ISs.  8d»,  and  had  re- 
of  capiat  since    maincd  in  prison  ever  since.    The  objection  to  the  arrest 

that  act  came  ^  "^ 

into  operation,  was,  that  the  affidavit  of  debt  was  sworn  before  the  signer 
of  the  bills  of  Middlesex,  before  the  2  WUL  4,  c  Sd, 
came  into  operation ;  and  the  capias  issued,  on  the  affi- 
davit  so  taken,  after  it  was  in  force.  He  cited  RodboeB 
V.  Chapman  (a),  in  which  it  was  held,  that  if  a  writ  of 
capias  be  issued  into  one  county  on  an  affidavit  of  debt, 
and  no  proceeding  is  taken  on  it,  another  original  writ  of 
capias  may  be  issued  into  another  county  on  the  same  af- 
fidavit. Here  nothing  had  been  done  on  the  bill  of  Mid- 
dlesex issued  originally  on  the  affidavit  of  debt,  and  there- 
fore no  irregularity  existed.  Again,  in  Baker  v.  Alien  (&), 
where  a  bill  of  Middlesex  issued  upon  an  affidavit  of  debt 
duly  sworn,  and  that  was  followed,  up  by  a  latitat  into 
Surrey,  upon  which  the  party  was  arrested,  the  Court 
held  that  the  latitat  was  only  a  continuance  of  the  former 
process,  and  that  it  was  not  necessary  that  a  fresh  affidavit 

{a)  1  C.  &  M.  70.  (6)  7  B.  &  C.  526;  1  Mann.  &  Ryl.  232. 
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of  debt  should  be  made.    The  present  rule  must^  there-         1834. 
fore,  be  discharged. 

Chandlesst  in  support  of  the  rule,  referred  to  the  words 
of  the  12  Geo.  If  c.  ^,  s.  2,  which  provides  that  the  af- 
fidavit of  debt  shall  be  sworn  before  certain  persons  there 
mentioned,  or ''  before  the  officer  who  issues  the  process,  or 
his  deputy."  The  signer  of  the  bills  of  Middlesex  had  not, 
before  or  since  the  new  Process  Act,  any  authority  to  issue 
a  capias,  and  therefore  was  not,  at  the  time  the  affidavit  was 
made,  an  officer  to  issue  such  process ;  consequently,  an 
affidavit  sworn  before  him  could  not  support  the  writ.  He 
cited  Dalton  v.  Barnes  (a),  wherein  it  was  held  that  a  spe- 
cial capias  issued  on  an  affidavit  sworn  at  the  Bill  of  Mid^ 
dlesex  Office  was  irregular ;  and  Anderson  v.  Hayman  (6), 
where,  on  an  affidavit  sworn  before  and  filed  with  the 
filacer  for  Devon,  a  capias  ad  respondendum  issued  to  the 
sheriff  of  that  county  against  the  defendant,  who,  not 
being  found  there,  an  office  copy  of  the  affidavit  was  filed 
with  the  filacer  for  London,  on  which  another  capias  is- 
sued, directed  to  the  sheriff  of  London,  under  which  the 
defendant  was  arrested;  the  Court  there  held  that  this 
was  irregular,  as  an  affidavit  should  have  been  sworn  be- 
fore the  filacer  in  London.  On  the  authority  of  these 
cases  he  submitted  that  the  present  rule  must  be  made 

absolute. 

Cur.  adv.  vtdU 

Parke,  J. — The  affidavit  made  before  the  signer  of  the 
bills  of  Middlesex,  who  had  not  power  to  issue  a  capias, 
cannot  be  made  the  ground  of  suing  out  such  a  writ.  The 
present  rule  must,  therefore,  be  made  absolute  for  setting 
aside  the  arrest. 

Rule  absolute. 

(o)  1  M.  &  Set.  230.  (6)  2  J.  B.  Moore,  192. 
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^     "^  '  '  Farncombb  r.  Kent. 

If  a  defendant  t^HANDLESS  shewed  cause  affainst  a  rule  nUi  for  set- 

tion,  a;f./a.  ting  aside  Bifi.fa.i  and  a  testatum  fi.  fa*  founded  thereon, 

twiMbhTthUe  ^^B"^^  ^"^0  ^®  county  of  Surrey ^  against  the  goods  of  the 

he  wai  aiwe  defendant. 

and  in  execu* 

tion,  and  re-  It  appeared^  from  the  affidavits,  that  the  defendant  had 

piaintirs  at-  been  charged  in  execution  in  Hilary  Term,  1838,  and  had 
toniey,  will       jj^j  \^  execution  on  the  Slst  otJuly  in  that  year.     After 

support  a  /esto-  *^  ' 

<iMi  issued  un-  his  death,  a  writ  of^.  fa.^  under  the  SI  Joe.  1,  c.  84^ 
1,  c.  24,  s.  2,  *  s.  S,  was  issued  into  the  county  of  Middlesex^  in  which  the 
camuy?"*"      venue  was  laid,  tested  on  the  first  day  of  the  previous 

Trinity  Term,  and  made  returnable  on  the  last  day  of  the 
same  term.  This  writ  was  returned  nulla  bona  by  the 
plaintiflTs  attorney.  A  testatum  Ji.  fa*  was  then  issued, 
tested  on  the  last  day  of  Trinity  Term,  and  returnable 
on  the  first  day  of  Michaelmas  Term,  and  directed  to  the 
sheriff  of  jStffT^y.  Under  this  writ  the  sheriff  seized  cer- 
tain goods  belonging  to  the  defendant's  estate.  The  pre- 
sent rule  was  then  obtained  to  set  aside  the  writ  otJLfa. 
and  testatum  Ji.  fa.  The  objections  to  the  writ  of  ^  fa. 
were f  first,  that  it  was  tested  and  returnable  during  a  pe- 
riod when  the  defendant  was  in  execution,  and,  secondfyf 
that  it  was  returned  by  the  plaintiff's  attorney  instead  of 
the  sheriff.  The  objection  to  the  testatum  Ji.  fa.  was,  that, 
being  founded  on  the  fi.  fa.,  which  was  bad,  it  must  be 
bad  also.  As  to  the  first  objection  to  the  Ji.  fa.,  he  cited 
Austin  V.  Crisby  (a).  The  report  of  that  case  was — 
"  Executors  brought  a  sci.fa.,  tested  the  SSnd  of  October, 
returnable  the  14th  of  November,  and  a  second  scufa.  of 
the  same  teste,  returnable  the  23rd  of  November;  so,  by 
rule  of  Court,  the  defendants  had  four  days  from  the  return 
of  the  second  set.  fa.  to  plead,  which,  indeed,  was  all  that 
remained  of  the  term.    They  did  not  plead,  and  the  plain- 

(a)  7Mod.i:^. 
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tiff  took  out  a  fi*fa.^  returnable  the  same  last  day,  to  war*         1B34. 
rant  a  testatum.     And,  per  Curiam,  it  was  well;   for,     parncombb 
though  the  defendant  has  four  days  after  the  return  of  the  «• 

second  set. /a.  to  plead,  yet  that  is  a  favour  to  him;  when 
he  does  not  plead,  the  judgment  is  of  the  day  of  the  re- 
turn of  the  second  set.  fa, ;  and  he  may  very  well  take  out 
a  Ji.  fa,  after,  to  warrant  the  testatum.**  In  that  case 
also,  **  the  secondary  remembered  a  case  where  a  Ji,  fa. 
was  returnable  before  the  judgment  affirmed,  and  held  good 
in  favour  of  execution  to  warrant  a  testatum.**  By  analogy  to 
this  case,  it  is  clear  that  the  plaintiff  might  at  any  time 
floe  out  a  f,  fa.  in  order  to  warrant  the  testatum.  As  to 
the  second  objection,  that  the  f.  fa.  was  returned  by  the 
attorney  instead  of  the  sheriff,  it  was  decided,  in  Palmet 
V.  Price  (a),  that  process  whereon  to  ground  a  testatum  is 
returned  by  the  attorney  of  courflfe.  Next,  with  respect 
to  the  objection  to  the  testatum  fi.  fa.  The  Court  has 
power  to  issue  an  original  fi,  fa,  into  any  county  foreign 
to  that  in  which  the  venue  is  laid.  This  is  clear  from  a 
case  in  Dyer,  16S  (b),  where  it  was  held,  that,  if  the  de- 
fendant has  lands  in  several  counties,  the  plaintiff  may 
have  several  elegits  for  the  whole  debt  into  each  county, 
and  which  was  adjudged  upon  a  case  cited  from  the  Year 
Books  as  to  s^Ji,  fa. 

Parke,  J. — There  is  no  doubt  upon  that  point. 

Cfutndless. — If  then  the  Court  has  power  to  issue  an 
original^,  fa.  into  a  foreign  county,  the  testatum,  which 
must  be  founded  on  a  previous^. yb.,  can  only  be  void  on 
the  ground  of  variance  from  the  record  on  which  it 
purported  to  be  issued.  Here,  however,  there  would  be 
no  variance,  because,  on  the  roll  it  would  appear  that 
there  was  ^Jufa.,  although  that  might  be  an  invalid  one. 
He  cited  Goodyere  v»  Ince  (b).     In  that  case,  error  was 

(«)  2  Salk.  589.  (6)  Gro.  Jac.  246. 

VOL.  II.  II  D.  p.  C. 
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J  834.        brought  in  the  Exchequer^  "  for  that  whereas  the  defen- 
Farncombe     ^*"'  recovered  in  the  Common  Pleas  damages  in  a  debt 
»•  of  100/./  the  plaintiff  thereupon  had  an  eUgii  into  the 

county  of  Lancaster ^  which  mentioned  that  another  elegit 
issued  before  into  London^  and  was  returned  nihil;  and^  upon 
a  testatum  est,  it  was  commanded  to  extend  all  the  goods 
and  land,  &c.;  and  thereupon  the  sheriff  returned  that 
he  took  a  lease  for  years  of  tithe,  which  he  delivered  to 
the  plaintiff  as  bona  et  catalla  sua,  for  the  said  debt.  The 
error  assigned  was,  that  this  writ  was  with  a  testatum; 
whereas  there  was  not  any  writ  before  awarded  into  Lon- 
don,'*  There,  the  Court  held,  that,  as  there  was  not  any 
writ  before  awarded,  it  was  error,  on  the  ground  that  the 
elegit  stated  such  former  writ,  not  on  the  ground  that  an 
elegit  could  not,  without  such  former  writ,  have  been  issued 
into  the  county  of  Lancaster,  But,  in  the  present  case,  a 
previous  writ  was  awarded,  issued,  and  returned.  So,  in 
the  last-cited  case,  the  want  of  a  previously  issued  writ 
was  the  only  objection;  and,  as  in  the  present  no  such 
defect  existed,  the  present  proceeding  must  be  taken  to 
be  regular.   The  rule  must  therefore  be  discharged. 

R.  V.  Richards,  and  Mansel,  in  support  of  the  rule. — 
The^.yb.,  issued  in  this  case,  was  tested  during  the  life- 
time of  the  defendant,  and  while  he  was  in  execution.  It 
would  appear,  therefore,  on  making  up  the  roll,  that,  while 
the  plaintiff  had  the  body  of  the  defendant  in  execution, 
he  had  also  issued  an  execution  against  his  goods.  But, 
it  is  said,  that  the  Court  has  power  at  any  time  to 
issue  an  original  Ji.fa.  into  a  county  foreign  to  that  in 
which  the  venue  is  laid.  But  it  is  of  no  consequence 
what  the  Court  might  have  done,  since  no  such  writ, 
but  a  testatum  has  been  issued.  The  case,  therefore^ 
comes  round  to  the  original  question,  whether,  Under  the 
statute  o{  James,  the  writ  Qifi,fa,  may  be  ante-dated,  in 
order  to  warrant  the  execution.  As  from  its  teste  and 
return  it  would  appear  to  have  been  issued  during  the 
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lifetime  of  the  defendant,  and  while  he  was  in  executioDi       ^  1834. 
and  is  therefore  void^  it  cannot  support  a  testatum.  farncombe 


Parke,  J. — In  ordinary  cases,  the  Ji.  fa.  may  be  issued 
at  any  time  in  order  to  warrant  the  testatum.  The  only 
question  is^  whether,  this^.y*a.  being  void,  it  will  warrant 
the  testatum.  As  to  the  ^.  /a.  having  been  returned  by 
the  attorney,  that  is  of  no  consequence,  as  it  appears  to 
be  the  practice  now  for  attomies  to  return  it,  instead  of  its 
beiog  returned  by  the  sheri£P(a). 

Cur*  adv.  vult. 

Parke,  J. — It  appears,  that,  in  this  case,  the  defen- 
dant died  on  the  Slst  JWy,  18S3,  in  execution,  at  the 
suit  of  the  plaintiff,  on  a  judgment  signed  during  the  life- 
time of  the  deceased.  The  plaintiff  had,  consequently,  a 
right  to  proceed  under  21  Jac.  1,  c.  24,  s.  2,  against  the 
lands  and  goods  of  the  deceased.  He  accordingly  sued 
out  a  testatum  Ji.fa.y  tested  in  the  lifetime  of  the  testator, 
directed  to  the  sheriff  of  Surrey.  The  objections  to  this 
proceeding  were^  that  the  Ji.fa.9  on  which  the  testatum  was 
founded,  was  tested  on  the  first  day  of  Trinity  Term,  and 
returnable  on  the  last  day,  and  that,  as  during  that  time 
the  defendant  was  in  execution  on  the  ca.  sa.,  it  was 
irregular.  There  is  no  case  which  is  exactly  an  answer  to 
the  objection.  In  the  case,  however^  of  Austin  v.  Crisby  (i), 
the  secondary  mentioned  to  the  Court  that  it  had  been 
beld^  that  B,Ji.fa.  issued  before  judgment  affirmed  might 
be  tested  and  returnable  pending  a  writ  of  error,  to  sup- 
port a  testatum  issued  after  such  affirmation.  Now  it 
seems  to  me,  by  analogy  to  that  case,  that  the  present^./a. 
may  be  sufficient  to  support  the  testcUum^  although,  if 
issued  during  the  lifetime  of  the  defendant,  it  could  not 

(a)  It  sbould  seem,  however,      to  an  action  at  the  suit  of  the 
that  by  making  the  return  instead     latter, 
of  the  sherifi;  he  would  be  liable         (6)  ^  Mod.  13S. 

I  l2 


V, 

Kent. 
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have  been  supported.  There  was  another  objection  in 
the  casei  that  f\ieJLfa.  was  irregular,  because  it  had  been 
returned  by  the  attorney  of  the  plaintiff  instead  of  the 
sheriff*  But  it  appears  from  the  affidavits  that  an  appli- 
cation was  made  to  the  sheriff  to  return  this  writ,  but,  as 
he  had  been  requested  not  to  do  so,  he  refused.  In  con- 
sequence of  this  refusal,  the  plaintiff  had  a  right  to  get  it 
returned  by  his  own  attorney.  There  is  an  express  autho- 
rity to  that  effect  in  Palmet  v.  Price  (a).  Upon  the  whole, 
therefore,  it  appears  to  me,  that  this  rule  ought  to  be  dis- 
charged; but,  as  it  is  a  point  of  some  novelty,  it  may  be 
discharged  without  costs. 

Rule  discharged  without  costs. 

(a)  2  Salk.  589. 


Doe  d.  Lindsey  r.  Edwards  and  Others. 

A  rale  lequir-  A  USTIN  moved  for  the  costs  of  the  day  for  not  pro- 
iwy  th?0MU  oi  <^ceding  to  trial.  The  lessor  of  the  plaintiff  was  a  pauper, 
the  day,  for  not  ^^^  ^^j  given  noticc  of  trial  for  the  last  assizes,  but  had 

proceeding  to  ^  •  .  • 

drid^itfiunn  not  proceeded  according  to  his  notice.  The  present  ap- 
plication was  made  under  1  Reg.  Gen.  H.  T.  2  WilL  4, 
s.  110,  by  which  it  was  ordered,  that "  where  a  pauper 
omits  to  proceed  to  trial  pursuant  to  notice,  or  an  under- 
taking, he  may  be  called  upon  by  a  rule  to  shew  cause 
why  he  should  not  pay  costs,  though  he  has  not  been  dis- 
paupered." The  only  question  in  the  case  was,  whether 
the  rule  was  to  be  niH  or  absolute  in  the  first  instance. 


the  flnt  in 
atance. 


Parke,  J. — ^According  to  the  language  of  the  rule,  he  is 
to  be  called  upon  to  shew  cause;  and,  therefore,  it  must 
be  a  rule  nm  in  the  first  instance. 

Rule  fdsi  granted. 
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Jackson  r.  Chard.  - 

mjLeATOU^  on  shewing  cause  against  a  rule,  took  a  pre-  Where  a  defen- 
Hminary  objection,  that  the  affidavit  of  the  defendant,  on  affidavit  in  a 
which  the  rule  was  obtained,  contained  no  addition  of  the  2I,n' need  nof  *' 
deponent,  according  to  the  direction  of  1  B^g.  Gen.  H.  T.  ^  «»▼««»• 
2  WiU.  4,  8.  6  (a),  the  words  of  which  are, "  the  addition  of 
every  person  making  an  affidavit  shall  be  inserted  therein." 

Parke,  J. — Before  the  promulgation  of  that  rule,  a 
similar  one  existed  in  this  Court ;  but  no  such  rule  pre- 
vailed in  the  Common  Pleas.  The  rules  of  Hilary  Term, 
2  WiU.  4,  were  formed  to  assimilate  the  practice  of  the 
Courts.  As  far  as  this  Court  is  concerned,  there  was  no- 
thing new  in  that  rule;  and,  therefore,  the  same  construc- 
tion of  it  which  previously  prevailed  will  prevail  now. 
Where  the  defendant  in  the  cause  made  an  affidavit,  that 
rule  was  held  not  to  apply.  A  decision  to  the  same  e£Pect 
was  pronounced  by  the  Exchequer  in  one  case,  since  the 
rule  of  Hilary  Term  came  into  force  (&)•  The  affidavit 
now  objected  to  is  therefore  sufficient. 

(a)  Ante^  Vol.  1,  p.  184. 
(6)  JPooU  ▼.  Pemhreyj  ante.  Vol.  1,  p.  693. 


Rex  r.  Polfield. 

C  CRESS  WELL  moved  to  quash  a  coroner's  inqui-  if  a  coroner's 
sition,  on  the  ground  that  it  stated  it  to  have  been  taken  '^^^^Z  hare 
"on  the  oath  of  eleven  men,  and  the  affirmation  of  one  man,"  *>*«"  *»^*"  •** 

.  the  affirmation 

Without  going  on  to  state  that  the  one  man,  on  whose  af-  of  a  man,  it 
firmation  the  inquisition  had  been  taken,  was  one  of  the  that^mantobe 
people  called  Quakers  or  Moravians.    The  new  act,  the  •^'*»«' *  QmHt 

or  a  McravtoM. 

3&4  WiU.  4,  c.  49,  s.  1,  which  enabled  Quakers  and 
Moravians  to  act  on  juries  on  iheir  affirmation  only,  being 
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an  innovation  on  the  common  law,  it  was  necessary,  when 
the  inquisition  stated  that  it  was  taken  on  the  affirmation 
of  one  man,  that  it  should  appear  that  he  was  either  a 
Quaker  or  Moravian^  they  being  the  only  persons  entitled 
to  act  on  juries,  without  being  sworn,  their  affirmation 
being  sufficient. 

Parke,  J. — ^Yes,  it  ought  to  appear  on  the  face  of  the 

inquisition,  that  the  person  affirming  was  either  a  Quaker 

or  Moravian.    If  it  had,  the  inquisition  would  have  been 

good. 

Rule  granted. 


Where  an  at- 
torney seeks  to 
be  admitted,  he 
does  not  suffi- 
ciently comply 
with  the  rule  of 
T.  r.  33  Geo.  3, 
by  sticking  up 
the  notice  of  his 
intention  to  ap- 
ply in  iheKing*s 
BenchOBce, 
and  outside  the 
Court,  before 
the  sitting  of 
the  Court  on 
the  first  day  of 
the  term  in, 
which  he  seeks 
to  be  admitted. 


Ex  parte  Gordon. 

r  •  LEE  applied  to  admit  an  attorney.  All  the  steps 
previous  to  the  application  had  been  regularly  taken,  ex- 
cept that  notice  of  his  intention  to  apply  for  admission 
had  not  been  stuck  up  in  the  King's  Bench  Office,  and 
outside  of  the  Court,  until  the  first  day  of  the  term  in 
which  he  applied  for  admission,  but  before  the  sitting  of 
the  Court.  He  submitted  that  that  was  a  sufficient  com- 
pliance with  the  rule  of  T*  T,  S3  Geo*  3,  which  requires 
that  a  term's  notice  should  be  given  of  the  attorney's  in- 
tention to  apply  for  admission.  He  cited  Ex  parte  Da* 
vey  (a).  Ex  parte  Senior  (6),  and  Ex  parte  Pilkins  (c). 

Parke,  J. — Those  were  cases  of  re-admission;  but  this 
is  a  case  of  admission.  The  words  of  the  rule  of  T*  71 
33  Geo.  3,  require  a  full  term's  notice,  for  admission  in 
the  following  term.  In  the  case  of  a  re-admission,  the 
attorney  has  already  been  admitted;  and,  as  it  has  thereby 
appeared  that  he  is  a  fit  person  to  be  admitted,  there  may 
be  a  reason  for  relaxing  the  rule  in  his  favour.     Besides, 


(a)  4  D.  &  R.  646.        (6)  Ante,  Vol.  I ,  p.  6 1 7-        (c)  Ante,  p.  203. 
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the  notice  in  the  case  of  re-admissions  is,  that  the  party  1834. 

will  apply  on  the  last  day  of  the  term  for  admission.     I  ^    ^^^ 

will,  however,  consult  the  other  Judges.  Gordon. 

Cur,  adv.  vult, 

Parke,  J. — I  have  consulted  the  other  Judges,  and  we 
think  we  should  be  departing  from  the  established  rule  if 
we  allowed  this  person  to  be  admitted  on  this  notice.  He 
cannot  therefore  be  admitted. 

Admission  refused. 


Dob  d.  Lindsey  v.  Edwards  and  Others. 

J!L£LLy  shewed  cause  against  a  rule  obtained  by  ^us-  if  a  pauper 
tin,  requiring  the  lessor  of  the  plaintiff  to  pay  the  costs  record  because 
of  the  day  for  not  proceeding  to  trial.     The  lessor  of  the  '^^^^^^Jtg'^' 
plaintiff  sued  in  formd  pauperis,  and,  on  the  evening  be-  certain  neces- 
fore  the  day  of  trial,  it  was  considered  advisable,  in  con-  at  the  assizes, 
sultation,  not  to  proceed  to  trial  without  a  particular  docu-  corapeThinTto 
ment,  with  which,  the  lessor  was  not  prepared.     He  did  pay  the  costs  of 

'  r     r  ^     the  day. 

not  accordingly  proceed  to  trial;  and  the  present  appli- 
cation was  made  under  1  Reg*  Gen.  H,  T.  2  Will.  4,  s.  1 10, 
to  compel  the  pauper  to  pay  costs,  which  the  Court  had 
power  to  do  in  its  discretion,  though  the  party  had  not 
been  dispaupered.  He  submitted,  however,  that  the  rea- 
son for  not  proceeding  to  trial,  which  had  now  been  given, 
was  sufficient  to  excuse  the  pauper  from  paying  costs. 

Parke,  J. — The  pauper  ought  to  have  been  prepared 
to  try  at  the  assizes  fbr  which  he  had  given  notice.  He 
has  the  advantage  of  counsel  and  attorney  for  nothing, 
and  no  fees  to  pay.  It  is  exceedingly  hard  on  the  other 
side  to  be  compelled  to  appear  at  the  assizes,  in  pursu- 
ance of  a  notice  of  trial  from  the  pauper,  and  then,  when 
the  time  arrives,  the  record  is  withdrawn.     I  think  suffi- 
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1834.  cient  excuse  has  not  been  given  by  the  pauper  for  not 
proceeding  to  trial;  and  therefore  he  ought  to  pay  the 
costs  of  the  day. 

Rule  absolute. 


Brochbr  v.  Pond. 

A;f./a.  ona  X  HIS  was  a  rule  obtained  by  the  sheriff^  under  the  1  & 
iftCTTdefend-  ®  WiU.  4,  c.  58,  s.  6,  (the  Interpleader  Act),  requiring  an 
•iit'8  death,  in     execution  Creditor,  and  a  claimant  on  the  property  seised 

▼acadOD,  may  be  '  r     r       ^ 

tested  on  the  Under  the  JL  fa.,  to  appear  before  the  Court  to  state  their 
preceding  term,  respective  claims,  and  abide  the  order  of  the  Court.  The 
rhit&'4»i^  defendant  died  in  Michaelmas  vacation,  and  judgment 
4,  c.d7,  S.2.       was  immediately  signed  on  a  warrant  of  attorney^  given 

by  the  defendant.  The  Ji.  fa.  was  tested  on  the  last  day 
of  Michaelmas  Term.  Under  this^.^a.  the  sheriff  made 
a  levy  on  the  goods  of  the  defendant. 

Barstaw  appeared  for  the  sheriffi 

Turner  appeared  for  the  claimant;  and  contended^  that 
the  execution  creditor  had  no  right  to  issue  a^.yo.  after 
the  death  of  the  defendant,  tested  in  his  lifetime,  as  the 
3  &  4  Will.  4,  c.  67,  s.  2,  requires  all  writs  of  execution  to 
be  tested  on  the  day  on  which  they  were  issued. 

Parke,  J. — ^The  act  of  Parliament  says,  **  All  writs  of 
execution  may  he  tested  on  the  day  which  the  same  are 
issued."  It  does  not  say,  they  must  be  tested  on  that  day; 
nor  does  it  say,  how  long  before  they  may  be  tested.  The 
execution  creditor  has,  therefore,  a  right  to  avail  himself 
of  his  common  law  right. 

The  rule  was  afterwards  disposed  of,  on  certain  terms 
agreed  on  between  the  parties,  and  confirmed  by  the  or- 
der of  the  Court. 
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Simpson  v.  Druhmond. 

JL^OWLING  shewed  cause  against  a  rule  obtained  by  a  deponent 
Plan  for  a  new  trial.    He  objected  to  the  mode  in  which  de"S5^iZfr 
the  affidavit  on  which  the  motion  had  been  made  de-  ^-Om.h.t. 
scribed  the  deponent.    The  deponent  there  described  by  describing' 
himself  as  "  late  clerk  to**  &c.    This^  he  submitted,  was  derTto'^&c. 
not  a  sufficient  compliance  with  the  directions  of  1  Reg. 
Oen.  H.  T.  2  WiU.  4,  s.  5,  which  requires,  that ''  the  addi- 
tion of  every  person  making  an  affidavit  shall  be  inserted 
therein.**      The  rule  must  mean  an  addition  which  de- 
scribed the  deponent  as  what  he  now  was,  and  not  what 
he  had  been*     The  description  here  was  merely  what  he 
had  been,  and,  therefore,  was  not  within  the  meaning  of 
the  rule. 

Parke^  J. — I  think  the  description  here  is  sufficient. 

DowUng  then  proceeded  to  shew  cause  on  the  merits; 

and  the  matter  was  ultimately  referred  to  a  gentleman  at 

the  bar. 

Rule  accordingly. 


The  Inhabitants  of  Pattrington,  Appellants,  and  the  In- 
habitants of  CoTTiNOHAM,  Respondents. 

X  HE  pauper,  who  was  a  single  woman  pregnant  with  a  An  order  of  jiu- 
bastard  child,  was  removed  from  Coitingham  to  Patiring-  zsqm,s!^c  ^ 
ion  under  the  following  order :  —  *®I'  •^rfenfly 

^  states  the  char- 

geability  of  a 

"  Easi  Riding  of  Yorkshire.— To  the  churchwardens  T^!^'^\^T^ 
and  overseers  of  the  poor  of  the  parish  of  Coitingham,  in  ''Wo'^nojj 

*  pregnant. 

the  said  riding,  and  the  churchwardens  and  overseers  of 
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V. 
COTTmOHAM. 


1834.  the  poor  of  the  parish  of  Paitrington,  in  the  said  riding. 
PATTRiKaTON  ^pon  the  complaint  of  the  churchwardens  and  overseers 
of  the  poor  of  the  parish  of  Cotiingham  aforesaid,  unto 
us,  whose  names  are  subscribed,  two  of  his  majesty's  jus- 
tices of  the  peace  for  the  said  riding,  that  Sarah  Marr^ 
widow  of  Hugh  Marr,  now  pregnant,  came  lately  to  inha- 
bit the  said  parish  of  Cotiingham^  not  having  gained  a 
legal  settlement  therein,  nor  produced  a  certificate  owning 
her  to  be  settled  elsewhere ;  and  that  the  said  Sarah  Marr 
became  chargeable  to  the  said  parish  of  Cottingham: — We 
the  said  justices,  upon  due  proof  made  thereof,  as  well 
upon  the  examination  of  Sarah  Marr  upon  oath,  as  other- 
wise, and  likewise  upon  due  consideration  had  of  the  pre- 
mises, do  adjudge  the  same  to  be  true,  and  we  do  likewise 
adjudge  that  the  legal  settlement  of  the  said  Sarah  Marr 
is  in  the  parish  o{ Pattrington,  in  the  said  riding:  These 
are,  therefore,  in  his  majesty's  name  to  require  you,  the 
churchwardens  and  overseers  of  the  poor  of  the  parish  of 
Cotiingham  aforesaid,  to  convey  the  said  Sarah  Marr 
from  your  parish  of  Cottingham  aforesaid,  and  her  to  de- 
liver to  the  said  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Paitrington  aforesaid,  together  with  this 
precept,  or  a  true  copy  thereof,  at  the  same  time  shewing 
to  them  the  original.  And  we  do  also  hereby  require 
you,  the  said  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  Paitrington  aforesaid,  to  receive  and  pro- 
vide for  her  as  an  inhabitant  of  your  parish.  Given  un- 
der our  hands  and  seals,  the  20th  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
three.  Signed  John  Blanchard  (L.  S.),  and  W.  Blow 
(L.  S.)" 

At  the  sessions,  the  counsel  for  the  appellants  contended 
that  the  form  of  the  order  raised  a  presumption  in  favour 
of  the  legitimacy  of  the  child,  which  the  respondents  were 
not  at  liberty  to  rebut ;  and  called  upon  the  respondents 
to  shew  chargeability  by  receipt  of  parish  relief:  this  they 
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were  not  able  to  do,  and  the  sessions,  being  of  opinion  with         1834. 
the  appellants'  counsel,  quashed  the  order  for  informality,    p 
and  refused  the  respondents  a  case.     The  respondents  ». 

C  OTTl  N  O  HAM 

having  obtained  a  rule  to  shew  cause  why  the  order  of 
removal  and  the  order  of  sessions  should  not  be  removed 
by  certiorari  into  this  Court — 

R,  Hildyard  shewed  cause. — The  order  of  sessions  was 
right.  There  are  but  two  heads  of  chargeability :  preg- 
nancy with  an  illegitimate  child,  and  the  receipt  of  parish 
relief.  If  the  head  of  chargeability,  on  which  the  pauper 
is  removed,  appears  on  the  face  of  the  order,  it  is  not  com- 
petent for  the  respondents  on  the  trial  of  the  appeal  to 
have  recourse  to  a  different  chargeability.  It  will  hardly 
be  contended  by  the  other  side,  that,  if  an  order  stated  a 
pauper  to  have  become  chargeable  by  reason  of  pregnancy, 
in  failure  of  proof  to  that  effect,  the  order  could  be 
supported  by  shewing  chargeability  by  receipt  of  parish 
relief,  or  viceversd.  Then  does  this  order  on  the  face  of  it 
negative  chargeability  by  pregnancy  with  a  bastard  child? 
That  is  the  question.  It  might  have  stated  the  pauper's 
chargeability  generally.  That,  it  must  be  admitted,  after 
the  decision  in  Rex  v.  Inhabitants  of  Tibbenham  (a), 
would  have  been  sufficient.  Or  it  might  have  stated 
her  to  be  a  single  woman  pregnant,  and  then  the  law 
might  have  presumed  the  illegitimacy.  Or  it  might  have 
stated  her  to  be  a  widow  pregnant,  who,  by  reason  of 
her  pregnancy,  had  become  chargeable.  But,  instead  of 
adopting  any  of  these  descriptions,  the  order  states  that 
the  pauper  is  a  widow,  and  pregnant,  without  proceeding 
to  state  that  the  child  was  likely  to  be  bom  a  bastard,  or 
that  it  was  by  reason  of  her  pregnancy  that  she  had  be- 
come chargeable.  What  then  is  the  presumption  of  law 
in  the  absence  of  these  latter  statements?    There  is  a 

(a)  9  East,  388  « 


Pattrxnoton 
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1834.        double  presumption  against  the  woman's  pregnancy  with 
an  illegitimate  child.     Being  described  as  a  widow,  the 
V.  child,  for  any  thing  that  appears  on  the  order,  may  be  the 

child  of  her  deceased  husband,  and  the  law  presuming  in 
favour  of  chastity  will  suppose  it  to  be  so.  Secondly,  the  law, 
seeing  that  the  child  may  have  been  begotten  in  wedlock, 
will  presume  in  favour  of  its  legitimacy.  Rexv,  Wyke  (a) 
is  a  strong  authority  to  this  effect.  There,  a  woman  preg- 
nant vnth  a  bastard  came  into  a  parish  by  certificate. 
The  certificate  undertook  that  the  certifying  parish  should 
provide  for  her  and  her  child  whenever  they  should  be- 
come chargeable.  The  Court  held  that  the  word  *'  child" 
must  be  taken  to  mean  a  legitimate  child  then  in  being, 
and  not  the  bastard  with  which  the  pauper  was  pregnant. 
Again,  an  order  is  a  judgment,  and  must  be  certain  and 
positive.  See  Rex  v.  St.  Mary  Otiery  (6).  Here,  on  the 
contrary,  it  is  easy  to  conceive  how  this  order  may  be  used 
to  give  a  derivative  settlement  to  the  child,  whose  illegiti- 
macy is  the  foundation  of  the  removal.  Suppose  the 
mother  hereafter  acquires  a  settlement  in  her  own  right. 
This  settlement  she  cannot  communicate  to  the  child,  be- 
cause it  is  a  bastard.  But  suppose  the  mother  to  die,  and 
evidence  of  the  child's  illegitimacy  not  to  be  forthcoming, 
the  child  may  be  removed  as  a  legitimate  child  to  the  settle- 
ment of  the  mother,  and  this  very  order  of  removal  may 
be  used  as/Tfimd  facie  evidence  of  the  child's  legitimacy; 
such  being  the  presumption  of  law  upon  the  facts  stated 
on  the  face  of  it.  On  the  other  hand,  no  inconvenience 
would  arise  from  requiring  the  description  of  chargeability 
to  be  stated  on  the  face  of  the  order  with  the  same  accu- 
racy as  is  required  in  setting  out  the  other  formal  allega- 
tions essential  to  the  validity  of  it;  and  it  is  worthy  of  re- 
mark that  all  the  printed  precedents  invariably  state  the 
woman  to  be  a  single  woman,  or  that  the  child  is  likely  to 

(a)  Burr.  S.  C  264.  (h)  2  Bott,  346. 
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be  born  a  bastard,  or  that  by  reason  of  her  pregnancy  she         1834. 
has  become  chargeable;    thereby  precluding  the  pre-    p^„r,„ojon 
sumption  which  it  is  contended  is  raised  by  the  description  «• 

_  -   .         ,  ,  COTTINGBAM. 

adopted  m  the  present  order. 

C  CresswM,  contrd,  submitted^  that  it  must  be  pre- 
sumed from  the  language  of  the  order  that  the  child  was 
a  bastard. 

Patteson,  J. — ^I  thinkf  upon  the  whole^  the  pauper 
must  be  taken  to  be  chargeable  on  the  statement  in  the 
order.     The  present  rule  must  be  made  absolute  for  the 

certiorari. 

Rule  absolute  (a). 

(a)  This  case  was  decided  last  Michaelma$  Term,  but  was  unavoid- 
ably omitted  in  its  proper  place. 


Braiier  9.  Bryant. 

X  HIS  was  an  application  on  the  part  of  the  plaintiff  to  if  a  debtor  psyi 
tax  the  bills  of  his  attornies,  Messrs.  auiion,  Carter,  ^  ^JS,^^. 
Fearon,  and  to  ascertain  what  sums  should  be  allowed,  out  directions  as 

,    .  «  ,  ,  ,    ,       toitaappropria- 

and  in  what  manner  to  reduce  the  amount  secured  by  tion,  the  creditor 
certain  warrants  of  attorney  given  by  Brazier  to  the  tppiy'finu! 
above  attornies.    It  appeared  that  three  bills  of  costs  had  q^dadon  either 

•  <^  ofajadgment 

been  delivered  by  Messrs.  Glutton  ^  Co.  in  18S9  to  Mr.  or  limpie  con- 
Brazier;  and,  to  secure  the  payment  of  two  of  them,  two 
warrants  of  attorney  were  given  in  the  year  1830.  On 
these  warrants  judgment  was  entered  up,  and  execution 
issued  on  the  10th  of  May,  1833.  The  payment  of  the 
third  bill  was  not  secured;  but  a  sum  of  75/.  was  paid  by 
Brazier  generally,  on  account  of  debt  and  costs  due  to 
Messrs.  Cluiton  ^  Co.  Under  these  circumstances,  Mr. 
Bryant  came  to  the  Court;  and  a  rule  in  the  following 
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1834.         terms  was  pronounced  by  the  Court,  on  the  12th  of  t/tme, 

^J[][^       1833:—'*  That  it  be  referred  to  the  Master  '  to  tax  the 

^'  bills  of  costs  of  Messrs.  Carter.  Cluiton.  &  Fearon,  de- 

Bryant  *  £/  * 

livered  to  Samuel  Brazier;  and  to  take  the  cash  ac- 
count between  the  said  Samuel  Brazier  and  the  said 
Messrs.  Carter ^  Ctutton^  Sf  Fearon,  or  any  or  either  of 
them,  and  to  inquire  whether  the  judgments  obtained  by 
the  said  Messrs.  Carter^  Clution,  ^  Fearon  against  the 
said  Samuel  Brazier  should  stand  or  not  And  to  report 
thereon  to  a  Judge  at  Chambers.  All  proceedings  on 
certain  executions  against  the  goods  of  the  said  Samuel 
Brazier  being  in  the  meantime  stayed." 

The  case  came  before  Master  Goodrich,  and,  after  a 
long  inquiry,  the  following  report  was  made  by  that  gen- 
tleman to  Tindal,  C.  J.,  at  chambers : — 

*'  I  humbly  certify,  that,  in  obedience  to  the  above  rule, 
I  have  taxed  two  several  bills  of  costs,  delivered  to  the 
said  Samuel  Brazier^  one  for  business  done  by  the  firm  of 
Clutton  ^  Carter,  the  other  for  business  done  by  the 
firm  of  Clutton,   Carter,  ^  Fearon.      And  I  have  also 
taken  the  cash  accounts  between  all  the  parties  aforesaid, 
in  respect  of  such  bills.     And  I  find  that  on  the  10th  of 
May,  18S3,  there  was  due  to  the  said  Messrs.  Cluiion  ^ 
Carter,  from  the  said  Samuel  Brazier,  in  respeet  of  the 
first-mentioned  bill,  and  the  cash  account  relating  thereto, 
and  for  costs  of  the  judgments  entered  up  on  the  warrant 
of  attorney  given   to  secure  payment  of  such  bill  and 
cash  accounts  the  sum  of  105/.  8s.  7d.     And  for  which  sum 
I  am  of  opinion^  that  the  judgment  so  entered  up,  and  the 
execution  issued  thereon,  should  stand.     And  I  further 
find  that,  on  the  same  10th  day  of  May,  1833,  there  was 
due  to  Messrs.  Clutton,  Carter,  Sf  Fearon,  from  the  said 
Samuel  Brazier,  in  respect  of  the  other  bill  and  the  cash 
account  relating  thereto,  and  for  costs  of  the  judgment 
entered  up  on  the  warrant  of  attorney  given  to  secure 
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payment  of  such  last-mentioned  bill  and  cash  account^  the         1^"^* 
sum  of  134/.  9s,  lOd.     And  for  which  sum  I  am  of  opinion,       Brazieb 
that  the  judgment  so  entered  up,  and  execution  issued       buyant, 
thereon,  should  stand. 

"  And  I  further  certify,  that,  in  obedience  to  an  order 
made  by  the  Right  Honourable  Lord  Lyndhurst^  bearing 
date  the  7th  day  of  August  last,  I  have  also  taxed  a  third 
bill  of  costs,  amounting  originally  to  the  sum  of  98/.  Ts.  2d., 
(but  which  I  have  reduced  to  the  sum  of  66/.  1^.  lOd.),  be- 
ing so  much  of  the  costs  of  an  action  as  had  been  incurred 
by  the  said  Samuel  Brazier  up  to  the  S9th  of  September^ 
18^,  when  the  partnership  between  Glutton  ^  Carter 
and  Mr.  Fearon  commenced.  And  which  bill  I  find  was 
delivered  to  the  said  Samuel  Brazier  with  the  other  two 
bills  above  referred  to;  but  that  the  amount  thereof  was, 
by  mistake^  omitted  to  be  inserted  in  the  cash  account 
furnished  to  the  said  Samuel  Brazier  when  the  warrants 
of  attorney  were  executed.  And  I  further  certify,  that 
the  said  Samuel  Brazier  has  produced  before  me  a  re- 
ceipt signed  by  a  clerk  of  Glutton  %  Go,,  and  dated  the 
^%ih  oi  November,  183S,  (being  two  years  after  the  date 
of  the  warrants  of  attorney),  for  the  sum  of  75/.  ^  on  ac- 
count of  debt  and  costs  due  to  the  late  firms  of  Glutton, 
Carter  ^  Fearon,*  which  sum  of  75/.  I  find  was  placed 
to  the  credit  of  the  said  Samuel  Brazier  in  respect  of  the 
last-mentioned  bill;  the  same  originally  amounting  to  98/. 
Is.  2d.  as  aforesaid;  but  which  payment,  by  reason  of 
such  bill  being  now  reduced  to  66/.  1^.  lOd.  as  before 
stated,  will  leave  a  balance  of  8/.  \8s.2d,  in  favour  of  the 
said  Samuel  Brazier,'* 

*^  On  the  part  o(  Brazier,  it  is  contended,  that,  inasmuch 
as  the  receipt  in  question  was  given  for  *'  debt  and  costs,'' 
the  whole  of  the  75/.  must  be  considered  as  a  payment  on 
account  of  the  other  two  bills  only,  those  being  the  only 
bills  included  in  the  warrants  of  attorney,  and  the  costs 
consequently  confined  to  them.     On  the  other  hand,  it  is 
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IB34.  insisted  by  Clution  ^  Co.,  that  the  payment  having  been 
Brazier  made  on  account  of  a  debt  due  to  the  firms  generally, 
they  were  at  liberty  to  apply  it  as  they  pleased;  the  more 
especially  as  the  bill  in  question  was  delivered  wUh  the 
others^  and  would  have  been  included  in  the  warrants  of 
attorney  had  it  been  thought  of  at  the  time.  Atod  I  am 
inclined  to  think  they  are  right ;  but  this  is  a  point  which 
I  would  humbly  submit  to  your  Lordship's  superior  judg* 
ment* 

''  Should  your  Lordship  be  of  the  same  opinion^  the  ba« 
lance  of  8/.  18«.  Zd.  will  go  in  reduction  of  the  two  judg* 
ments;  but  if  of  a  contrary  opinion,  then  the  whole  of  the 
75/.  must  be  placed  to  the  credit  of  the  judgments,  and  Chit- 
ton  ^  Carter  in  that  case  left  to  bring  their  action  for  the 
whole  of  the  66/.  Is.  \0d. 

"  The  only  remaining  point  for  your  Lordship's  consi- 
deration will,  I  apprehend,  be  the  costs  of  the  application 
and  of  the  taxation,  which  costs  I  think  Brazier  should 
pay;  firstly,  because,  in  regard  to  the  merits,  he  has  been 
completely  answered;  secondly,  because  less  than  a  sixth 
will  have  been  taken  off,  whether  the  bill  of  66/.  Is.  KM. 
be  included  in  the  computation  or  not;  thirdly,  because 
judgments  have  been  obtained  in  respect  o(  the  two  first 
bills,  by  which,  according  to  a  late  decision,  they  are  taken 

out  of  the  statute.  ,,  j^  Goodrich,  9th  Sept.  1883." 

His  Lordship  having  heard  counsel  on  both  sides  made 
an  order  confirming  the  whole  report  of  Master  Goodrich; 
and,  in  pursuance  of  a  rule  of  Court  drawn  up  on  such  or- 
der, the  8/.  18s.  2d.  overpaid  in  respect  of  the  third  hiU, 
together  with  interest  thereon  from  the  time  of  payment, 
was  placed  in  moieties  to  the  credit  of  the  two  judgments; 
at  the  same  time  all  costs  were  taxed  against  Brtszier  as 
proposed. 

In  Michaelmas  Term  following.  Brazier  obtained  a  rule 
to  shew  cause  why  it  should  not  be  referred  back  to  the 
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Master  to  state  to  the  Court  specially  the  facts  and  circum-        1834. 
stances  upon  which  he  has  reported  as  to  the  sums  above 

^  *      ^  Brazier 

jDcntionedi  and  as  to  the  application  of  the  sum  of  87/.  5«.>       _   0. 
also  paid  by  Brazier  to  Cluiton  and  Carter;  and  that,  in 
the  meantimei  the  sheriff  retain  the  amounts  levied  un* 
der  the  executions  issued  on  the  judgments. 

On  the  last  day  of  Hilary  Term,  Plait  shewed  cause 
against  the  rule,  and  P^/er^c/or^ supported  it;  when — 

Lord  Denman,  C.  J.,  with  the  concurrence  of  Lit- 
TLEDALE,  J.,  Taunton,  J.,  and  Patteson,  J.,  directed 
the  rule  to  be  discharged  with  costs,  thus  confirming  the 
Master's  reports. 

Rule  discharged  with  costs. 


James  v.  Williams. 

Assumpsit  on  a  guarantie.    Plea — the  general  issue.  A  guarantie  in 
At  the  trial  of  this  cause  before  the    under-sheriff  of  «  as  you  have  a 
Middlesex,  the  following  instrument,  signed  by  the  de-  brother"for^^ 
fendant,  was  iriven  in  evidence: —  i7*.9rf.forboots 

"  and  shoes,  I 

'*  Mr.  James,  as  you  have  a  claim  on  my  brother  for  hereby  under- 
51.  I7s.  9rf.  for  boots  and  shoes,  I  hereby  undertake  to  pay  amount  within 
the  amount  within  six  weeks  from  this  date,  Hth  January,  th^,^ate"— iT 

1 SSS.**  void  by  the 

It  was  objected,  that  this  guarantie  was  void  by  the  Sta-  Frauds. 
tt^e  of  Frauds,  as  no  consideration  appeared  on  the  face  of 
it.  The  under-sheriff  considered  the  objection  fatal*  A 
verdict  was  therefore  found  for  the  defendant,  with  leave 
to  the  plaintiff  to  move  to  set  aside  that  verdict  and  enter 
a  verdkt  for  himself.  In  Hilary  Term,  Barsiow  obtained 
a  rule  ntsi  accordingly;  against  which — 

VOL.  II.  K  K  D.  p.  c. 
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1834.  IL  V.  Richards  shewed  cause,  before  Paitesan,  J.,  in 

the  Bail  Court.  This  case  cannot  be  distinguished  from 
Wain  V.  Warlters  (a);  in  which,  where  one  person  pro- 
mised to  pay  the  debt  of  a  third  person,  without  stat- 
ing on  what  consideration,  it  was  held,  that  parol  evi- 
dence of  the  consideration  was  inadmissible  by  the  Statute 
of  Frauds ;  and,  consequently,  such  promise  appearing  to  be 
without  consideration  upon  the  face  of  the  written  engage- 
ment, it  was  nudum  pactum,  and  gave  no  cause  of  action. 
So,  again,  in  Cole  v.  Dyer  (6),  where  the  guarantie  was  in 
this  form : — **  R,  22.,  plaintiff,  and  J.  A,,  defendant.  We, 
the  undersigned,  jointly  and  severally  undertake  and  agree 
to  pay  G,  C  C,  gent.,  the  debt  and  full  costs  in  this  action, 
provided,  on  or  before  the  1st  day  oi  January,  1831  ^  a  sum 
of  11/.  10«.  3  J.  be  not  paid  to  him,  the  said  G.  CU  C,  at  hit 
oflSce,  as  the  attorney  for  the  plaintiffs.  Dated  this  6th  day 
oi  November,  1830;*'  and  containing  in  the  margin  the  fol- 
lowing letters  and  figures: — ^'  Debt,  6/.  1  Is.  1  \d\  costs,  4/. 
\%s.  4c/.— lU.  \0s.  3d"  The  Court  there  held,  that  it  did 
not  shew  a  suflScient  consideration  to  take  it  out  of  the 
Statute  of  Frauds.  This  latter  case  was  still  stronger 
than  the  former. 

Patteson,  J. — The  question  is,  whether  a  man  promis- 
ing to  pay  the  debt  of  another  necessarily  expresses  a  con- 
sideration to  forbear? 

Bar  stow,  contrcL — ^In  this  case  the  facts  are  these: — The 
brother  of  the  defendant  is  indebted  to  the  plaintiff,  who 
is  a  shoemaker,  and  the  defendant  is  desirous  that  his 
brother  should  have  time.  The  plaintiff  required  that  he 
should  have  the  written  undertaking  of  the  defendant  for 
the  payment  of  the  sum  in  which  the  brother  was  indebted; 

{a)  5  East,  10.  (6)  1  C.  &  J.  461. 
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accordingly  the  present  guarantie  was  given.     The  ques-        1834. 
tion  is,  whether  a  sufficient  consideration  appears  oh  the 
face  of  it  to  take  it  out  of  the  Statute  of  Frauds?     In  the  »• 

case  of  Wain  and  Another  v.  Warlters,  the  question  was, 
whether  there  was  any  consideration  at  all  on  the  face  of 
the  guarantie,  and^not  what  would  make  up  such  a  con- 
sideration. And,  therefore,  the  question  was  left  open  by 
that  case  as  to  what  would  constitute  a  sufficient  apparent 
consideration  on  the  face  of  the  guarantie.  The  ques- 
tion, therefore,  is,  whether  the  Court  can  collect  from  the 
writing  itself  that  the  consideration  was  intended  to  be  ex- 
pressed. He  referred  to  Newbury  v.  Armstrong  (a). 
There  the  language  of  the  guarantie  was — "  To  Mr. 
John  Newbury.  Sir,  I,  the  undersigned,  do  hereby  agree 
to  bind  myself  to  be  security  to  you  for  John  Corcoran^ 
late  in  the  employ  of  J.  Pearson  of  London  Wall,  for 
whatever  you  may  intrust  him  with  while  in  your  employ, 
to  the  amount  of  50/.,  and,  in  case  of  any  default,  to 
make  the  same  good.  Dated  11th  March,  1828;  and 
signed,  f^.  Armstrong,**  There,  Tindal,  C.  J.,  said — "  The 
Statute  of  Frauds  requires  that  an  agreement  to  answer  for 
the  default  of  another  shall  be  in  writing;  and  the  word 
'  agreement'  has  been  held  to  include  a  consideration,  for, 
without  one,  there  is  no  valid  agreement.  The  question 
here  is,  whether  a  consideration  appears  on  this  agreement, 
or  is  to  be  collected  from  it  by  fair  and  necessary  impli- 
cation? In  my  opinion,  the  consideration  appears.  The 
language  is,  to  be  security  to  you  for  J.  Corcoran,  late  in 
the  employ  of  «7.  Pearson,  for  whatever  you  may  intrust 
him  with  while  in  your  employ.  That  is,  ifyou  will  in- 
trust one  who  has  left  the  service  of  another.  The  words 
are  all  prospective.  It  may  fairly  be  implied,  that  Corcoran 
had  left  one  service,  and  that  the  guarantie  was  given  in 

(a)  6  Bing.  201 ;  3  M.  &  P.  509,  S.  C. 
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1834.  consideration  of  his  being  taken  into  another.  We  ought 
not  to  be  too  strict  in  the  construction  of  these  instru* 
Qients;  fqr  if  every  agreement  entered  into  be  so  minutely 
criticisedi  it  will  be  necessary  to  reisort  to  an  attorney  in 
the  most  common  intercourse  of  life."  Adopting  the  rule 
of  construction  supplied  by  this  case^  the  consideration 
Qf  the  undertaking  on  the  part  of  the  defendant  does 
sufficiently  appear.  What  is  the  obvious  meaning  of  the 
words,  that|  **  if  you  will  wait  six  weeks,  I  will  pay  you?"* 
Although  these  very  words  are  not  used,  that  was  clearly 
what  the  parties  meant  and  understood  by  the  language 
of  the  guarantie.  He  cited  the  case  of  Coe  and  Another 
V.  Duffield^  Clerk  (a).  There  the  language  of  the  gua- 
rantie was — *'  Sir,  I  undertake  to  guaranty  to  you  the 
payment  of  100/.,  now  due  to  the  estate  of  Mr.  William 
Goodwin,  currier,  a  bankrupt,  from  Mr.  Henry  Wiliou, 
shoemaker,  King  Street,  Cambridge,  for  articles  which 
have  been  delivered  to  him  for  the  use  of  his  trade  or 
business  as  a  shoemaker ;  so  that  this  my  guarantie  shall 
not  be  put  in  force  against  me  for  that  sum  for  two  whole 
years  from  the  date  thereof.  Dated  AprU  Srd,  1820." 
There  the  Court  held,  that,  although  there  was  no  direct 
consideration  expressed  on  the  face  of  the  guarantie,  yet 
it  might  he  construed  with  a  previous  letter  pointing  out 
the  terms  on  which  the  guarantie  was  to  be  given,  and  a 
subsequent  one  recognising  it,  in  order  to  constitute  the 
consideration  of  it.  In  point  of  principle,  this  last  case 
was  not  distinguishable  from  the  present.  If  this  guarantie 
were  taken  in  conjunction  with  the  previous  and  subse- 
quent communications  between  the  parties,  there  could  be 
no  doubt  that  a  sufficient  consideration  was  shevm  by  the 

guarantie. 

Cur.  adv.  imU. 

Patti  son,  J.,  delivered  his  judgment  in  the  full  Court. 

(«)  7  J.  B.  Moore,  252. 
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XN  all  actions  of  (usumpsit,  Aeht,  or  covenanti  where  the 
sum  recovered  or  paid  into  Court,  and  accepted  by  the 
plaintiff  in  satisfaction  of  his  demand,  or  agreed  to  be 
paid  on  the  settlement  of  the  action,  shall  not  exceed 
twenty  pounds  (without  costs),  the  plaintiff's  costs  shall 
be  taxed  according  to  the  reduced  scale  hereunto  an« 
nexed. 
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— ^The  defendant  had  a  verdict,  on  the  ground  that  the  con-  1834. 
sideration  for  the  promise  did  not  appear  on  the  face  of  the 
instrument.  In  the  course  of  the  argument  the  case  of  Wain 
Y.  Warlters  was  referred  to,  which  was  confirmed  by  Satm- 
dersr.  Wakefield  (a).  It  was  contended,  that  here  the  con- 
sideration did  appear  on  the  face  of  the  instrument.  The 
rule  of  construction  was  not  disputed,  that  you  ^re  bound 
to  find  the  consideration  in  the  instrument,  not  in  express 
words,  but  you  must  collect  it  from  the  expressions  in  the 
instrument,  not  as  matter  of  conjecture,  but  with  certainty. 
Wain  v.  Warlters  was  precisely  this  case.  The  last  case 
is  Cole  v.  Dyer  (b),  which  is  the  same  in  effect  as  this  case. 
I  cannot  distinguish  this  from  those  two  cases.  The  rule 
must  therefore  be  discharged.  There  was  a  case  of  Coe  v. 
Duffield  cited  in  argument,  and  some  reliance  was  placed 
on  what  Mr.  Justice  Richardson  said  there.  Every 
thing  laid  down  by  that  learned  Judge  is  entitled  to  very 
great  weight;  but  I  think  the  meaning  of  Mr.  Justice 
Richardson  was  mistaken.  What  he  said  related  to  the 
first  letter  written  by  the  defendant  to  the  plaintiff,  and 
not  to  the  guarantie. 

Rule  discharged. 

(a)  4  B.  &  Aid.  695.  (6)  1  C.  &  J.  461 . 
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1834.  Provided,  that,  in  case  of  trial  before  a  Judge  in  one  of 

the  superior  Courts  or  Judge  of  Assize,  if  the  Judge 
shall  certify  on  the  postea  that  the  cause  was  proper  to  be 
tried  before  him,  and  not  before  a  Sheriff  or  Judge  of  an 
inferior  Court,  the  costs  shall  be  taxed  upon  the  usual 
scale. 

At  the  head  of  every  bill  of  costs  taken  to  the  taxing 
officer  to  be  taxed,  it  shall  be  stated  whether  the  sum  re- 
covered, accepted,  or  agreed  to  be  paid,  exceeds  the  sum 
of  twenty  pounds,  or  not,  in  the  following  form : 

Debt  above  twenty  pounds. 
Debt  twenty  pounds^  or  under. 

Three  shillings  and  fourpence  shall  be  allowed  for 
drawing  the  judgment  in  all  cases. 

The  officers  of  the  Court  of  Exchequer  are  to  allow  no 
incipiturs  of  judgment  upon  paper,  and  are  to  mark  the 
costs  upon  the  postea. 

Every  brief  sheet  is  to  contain  eight  folios  at  the  least, 
which  are  to  be  paid  for  at  the  rate  of  six  shillings  and 
eightpence  per  sheet  for  drawing,  and  three  shillings  and 
fourpence  for  copying;  such  parts  of  the  brief  only  as  are 
really  drawn  to  be  allowed  as  drawing,  the  rest  to  be  al- 
lowed as  copying. 

The  allowance  to  witnesses  for  travelling  is  to  be  only 
the  sum  actually  paid,  and  that  not  exceeding  one  shilling 
per  mile,  except  under  special  circumstances. 

No  fee  to  counsel  is  to  be  allowed  on  writs  of  trial,  ex- 
cept trials  before  the  Judge  of  the  Sheriff's  Court  of  Loih 
don^  or  of  other  Courts  of  Record  where  attornies  are  not 
allowed  to  practise,  and  then  one  guinea  only. 

The  fees  to  be  allowed  to  counsel's  clerks  are  not  to 
exceed  as  under: — 

Upon  a  fee  under  ten  guineas  .        .        - 

Ten  guineas,  and  under  twenty  guineas  - 
Twenty  guineas  and  upwards  ... 


£    s. 

d. 

0  g 

6 

0    5 

0 

0  10 

0 
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Senior  counsers  clerk  on  consultation 
The  other  counsel's  clerk  on  ditto,  each  - 
Attending  as  a  witness  at  trials  to  prove  docu- 
ments -----.- 


£  s,  d. 

0  7  6 

0  2  6 

0  10  6 
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SCHEDULE  I. 

Commencement  of  Suit. 

Letter  before  action,  if  sent    -        -        - 
Instructions  to  sue  .... 

Writ 

Copy  and  service    -        -        -        -        - 

Bill  and  copy  to  indorse  -        -        -        - 

Searching  for  appearance        ... 

Instructions  for  declaration     ... 

Drawing  same  at  1^.  per  folio. 

Engrossing  at  4cif. 

Notice  thereof,  when  filed      ... 

Drawing  particulars  and  copy 

Rule  to  plead  ------ 

Demanding  plea    «        «        -        -        - 
Drawing  issue,  of  whatever  length  - 
Engrossing  issue  to  deliver,  at  4 J.  per  folio. 
Notice  of  trial        ..... 


0 

g 

0 

0 

3 

4 

0 

10 

0 

0 

5 

0 

0 

2 

0 

0 

3 

4 
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S 

4 

0 

5 

0 

0 

2 

6 

0 

1 

0 

0 

3 

0 

0 

3 

4 
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SCHEDULE  II. 

Where  the  Cause  is  tried  before  the  Sheriff. 

Summons  for  trial  ------  0 

Copy  and  service   ------  0 

Attending  for  order        -         -                  -        -  0 

Paid  for  order        ------  0 

Copy  and  service    ------  0 


I 

0 

3 

0 

3 

4 

1 

0 

3 

0 
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Engrossing  writ  of  trials  folio  (14)  -        -        -    0    4    8 

Parchment 030 

Paid  sealing  -        -         -         -        -         -        -007 

Attending  thereon 034 

Copy  particulars  to  annex       -        -        -        -    0    2    0 

Subpcena        -        -        -        -        -        -        -050 

Copy  and  service    -        -        -        -        -        -030 

Making  minutes  of  evidence  for  the  hearing     -    0  13    4 
Attending  to  enter  the  cause  -        -        -        -     0    3    4 

*Paid  in  part  of  the  Sheriff's  fee  on  leaving  the 

same  -        -        -        -        -        -        -        -040 

Attending  Court  on  trial         -        -        -        -0134 

Paid  remainder  of  fee  for  trial  -        -        -     1     4    6 

Notice  of  taxing -030 

Affidavit  of  increase        -        -        -        -        -050 
Paid  filing  affidavit 0     10 

{Whether  Town  or  Country.) 
Bill  of  costs  and  copies  -        -        -        -        -040 

Attending  taxing    -        -        -        -        -        -034 

Paid  taxing 0    2    6 

(In  K.  B.  and  Exchequer,) 
Drawing  judgment  -        -        -        -        -034 

Entering  on  the  roll  at  4cl.  per  folio. 
Paid  roll  at  lOd. 
Paid  entries  (as  usual). 
Paid  judgment  fee  and  docket  (as  usual). 

Attending  thereon 034 

Term  fee,  &c.        -        -        -        -  -    0  10   0 

Letters  in  Country  Causes : — 

Under  50  miles,  2^. 

Above  50  miles,  4«. 

Above  100  miles,  6«. 

*  No  more  to  be  paid  if  mthdrawn. 
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Where ^.yb.,  and  warrant  thereon: — 
In  town,  Ss. 
In  country,  ISs. 


SCHEDULE  III. 

Where  Cause  is  tried  at  Nisi  Prius,  and  Verdict  for  20/. 

or  under. 

£    s.   d. 

Engrossing  record,  folio  (14)-        -        -        -048 

Parchment     -        -        -        -         -        -        -030 

Paid  sealing  -        -        -        -        -        -        -007 

Attending  thereon  -  -        -        -    0    3    4 

Copy  particulars  to  annex       -        -        -        -    0    2    0 

Venire   - 066 

Paid  return 0    2    0 

Attending  thereon 034 

Distringas 076 

Paid  return. 

Attending  thereon 034 

Subpeena 050 

Copy  and  service    -        -        -        -        -        -030 

Instructions  for  brief      -        -        -         -        -    0  13     4 

Brief  and  copy  (no  more).        -        -        -        -    2    0    0 

Attending  to  enter  cause         -        -        -        -    0    3    4 

Paid  entering  (what  has  been  paid). 

Pud  counsel  (as  usual). 

Attending  Court  on  trial         -        -        -        -     1     1     0 

Paid  fees  on  trial  (what  has  been  paid). 

Postea 0    5    0 

Notice  of  taxing 0    30 

Affidavit  of  increase 050 

Paid  filing  same     -        -        -        •        -        -010 

Bill  of  costs  and  copies 040 

Attending  taxing   - 034 

Paid  taxing  (as  usual). 


490  CASKS  IN  THE  PRACTICE  COURT,  K.  D. 

1834.  £     s.  d. 

Drawing  judgment  -        -         -        -        -034 

Entering  on  the  roU^  at  4rc/. 

Paid  roll,  at  lOd. 

Paid  judgment  fee  and  docket. 

Attending  thereon 034 

Term  fee 0  10    0 

Letters  in  Country  Cause: — 

Under  50  miles,  2s> 

Above  50  miles,  4^ • 

Above  100  miles,  6s. 


Xastn  tlTenn. 

IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  WILL.  IV. 


VoRLEY  r.  Garrad. 

Where  a  plain-  vVORDS WORTH  applied  for  a  rule  to  shew  cause 
reccivcs^awm  ^^y  a  new  trial  should  not  be  granted,  on  the  ground 
of  money  from    i\^^^  |.|jg  verdict  was  against  evidence.     The  cause  had 

the  defendant,  ^ 

it  is  incumbent  been  tried  before  the  sheriff,  and  a  verdict  found  for  tbe 
to  shew  that  the  defendant.  It  was  an  action  for  rent;  and  the  circumstances 
wUhout™  au-  disclosed  in  evidence  were  the  following: — In  the  month 

thority,  other-  o{  September,  1830,  the  plaintiff's  wife  let  certain  apart- 
wise,  it  is  money  *  t    n      't  r%    1  -KT 

paid  to  his  use.  mcuts  to  the  defendant  at  251.  per  annum.     No  one  was 

present  at  the  time.  It  was  agreed,  that  the  rent  should 
be  paid  quarterly,  though  the  tenancy  was  yearly,  deter- 
minable at  a  quarter's  notice.  The  defendant  accordingly 
took  possession,  and  co  ntinued  in  the  apartments  until 
Lady-day,  1833.  At  that  time  he  removed  from  the  apart- 
ments, without  notice  to  quit,  leaving  one  quarter's  rent  due 
at  that  day.    Application  was  then  made  to  tbe  defendant 
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for  6/.  5s.,  the  amount  of  the  quarter's  rent  accruing  due  at  1834. 
the  Lady-day  when  he  quitted.  He  not  paying  the  rent 
demanded,  an  attorney  was  employed  to  sue  him.  This 
attorney  accordingly  issued  a  writ,  and  the  defendant  then 
paid  lOZ.  for  the  debt  and  costs.  The  receipt  given  was 
headed  in  the  cause,  and  signed  by  the  attorney,  and  was 
in  these  terms: — "  Received,  10/.,  debt  and  costs,  in  this 
action."  The  amount  of  the  rent  due  was  6/.  Ss.,  and  the 
costs  1/.  I9s.  8d.  The  attorney  had  since  died.  The 
present  action  was  brought  for  the  quarter  due  from  Lady- 
day  to  Midsummer-day.  At  the  trial,  it  was  contended, 
on  the  part  of  the  defendant,  that  the  sum  of  10/.  had  been 
paid  by  the  defendant  to  the  plaintiff's  attorney  as  a  com- 
position both  for  the  quarter's  rent  due,  and  for  that  which 
would  accrue  due  by  the  following  quarter  day.  Unless 
it  was  to  be  taken  so,  the  payment  of  the  excess  beyond 
the  quarter's  rent  and  costs  at  that  time  due  could  not  be  ac* 
counted  for.  On  the  part  of  the  plaintiff,  it  was  contended, 
that  the  excess  was  to  be  accounted  for  by  the  presump- 
tion, that  other  costs,  besides  the  sum  of  1/.  I9s.  8d^, 
were  owing,  as  the  attorney  had  no  authority  to  com- 
promise the  plaintiff's  claim  for  a  quarter's  rent  accruing 
due.  If  any  payment  had  been  made  on  such  an  under- 
standing between  the  defendant  and  the  attorney,  it  was 
unauthorized,  and,  therefore,  did  not  bind  the  plaintiff. 
The  jury  found  a  verdict  for  the  defendant.  The  present 
application  was  to  obtain  a  new  trial,  on  the  ground  that 
the  verdict  was  against  evidence— ;/ir«/,  because  the  receipt 
was  no  evidence  of  the  liquidation  of  the  plaintiff's  claims; 
and  secondly,  that  if  it  was,  it  was  unauthorized  by  the 
plaintiff,  and,  therefore,  no  answer  to  the  present  claim. 

Taunton,  J. — ^The  10/.  must  have  been  paid  for  some- 
thing beyond  the  amount  of  debt  and  costs  in  the  action 
commenced  by  the  attorney;  and  the  jury  have  come  to  a 
conclusion  which  appears  to  me  by  no  means  an  improper 
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one^  namely,  that  it  was  paid  by  the  tenant  in  order  to 
obtain  his  discharge  from  all  liability  in  respect  of  the 
tenancy,  and  to  induce  the  landlord  to  accept  of  a  surren- 
der from  him  of  the  tenancy.  Then  the  question  arises, 
whether  the  plaintiff's  attorney  had  authority  to  enter  into 
such  a  bargain?  I  think  he  had  such  a  right  in  the  com- 
mon course  of  occurrences.  If  an  attorney  had  not,  no 
man  would  know  how  to  transact  business.  It  does  not 
appear  that  the  plaintiflf  made  any  attempt  to  disaffirm  hb 
authority,  or  even  tendered  to  the  defendant  the  surplus 
beyond  the  demand  for  debt  and  costs*  If  the  sum  of  10/. 
was  paid  in  discharge  of  the  plaintiff^s  whole  claim,  the 
present  action  was  a  wrongful  one.  I  think,  under  all  the 
circumstances,  as  it  does  not  appear  that  the  act  of  the 
plaintiff's,  attorney  was  repudiated  by  his  employer,  it 
must  be  taken  to  have  been  adopted  by  him.  The  pre- 
sent verdict,  I  think,  therefore,  was  right,  and  ought  not 
to  be  disturbed. 

Rule  refused. 


An  affidavit  in 
support  of  an  ap- 
plicadon  for 
double  C08t8,  un- 
der the  23  Gio. 
2,  c  33,  a.  9,  (the 
I^ddlesex  Court' 
ty  Court  Act,) 
must  state  the 
defendant  to  be 
liable  to  be  sum- 
moned to  the 
County  Court 


,Unwin  v.  King. 

Mr L ATT  shewed  cause  against  a  rule  nt^t,  for  granting 
the  defendant  double  costs,  under  the  23  Geo.  2,  c.  33, 
s.  19,  (the  Middlesex  County  Court  Act,)  the  plaintiff  hav- 
ing recovered  a  less  sum  than  4fis.  The  action  had  origin- 
ally been  brought  for  a  debt  amounting  to  5L  The  de- 
fendant did  not  plead  a  set-off*,  or  give  notice  of  any.  At 
the  trial,  however,  the  plaintiff  admitted  that  the  defen- 
dant had  a  counter-claim  to  the  amount  of  3/.  10^.,  which 
admission  was  the  reason  of  the  verdict  found  by  the 
jury  only  amounting  to  1/.  10^.,  for  the  defendant  gave  no 
evidence  of  a  set-off.  There  were  two  objections  to  the 
present  application :  Jirst,  the  defendant  did  not  state  in 
bis  affidavit,  on  which  the  rule   was  obtained,  that  he 
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was  liable  to  be  summoned  to  the  County  Court  in  Middle*  1^4* 
sex;  and,  secondli/,  that  the  demand  of  the  plaintiff  being 
cut  down  by  means  of  a  counter-claim,  the  fact  of  the 
sum  for  which  the  jury  found  their  verdict  being  less 
than  iOs.  did  not  entitle  the  defendant  to  his  double  costs 
under  the  act.  As  to  the  first  objection,  it  was  only  ne- 
cessary to  refer  to  the  language  of  s.  19  of  the  act,  to 
shew  that  it  was  indispensable  that  the  defendant  should 
shew  himself  liable  to  be  summoned  to  the  County  Court. 
The  words  of  it  are,  *'  That  in  case  any  action  of  debt,  or 
action  upon  cusumpsit,  shall  be  commenced  and  prosecut- 
ed in  any  of  his  Majesty's  Courts  of  Record  at  Westmin-- 
sier,  and  the  defendant  or  defendants,  at  the  time  of  such 
action  brought,  shall  live  and  reside  in  the  said  county  of 
Middlesex,  and  be  liable  to  be  summoned  to  the  said 
County  Court,"  &c.  It  was  not  sufficient  for  him  to  shew 
that  he  was  residing  in  the  county  of  Middlesex,  because 
he  might  be  resident  there,  and  yet  not  liable  to  be  sum- 
moned to  the  County  Court,  as  he  might  be  an  attorney. 
The  defendant,  however,  only  described  himself  as  resid- 
ing ''  in  Brecknock  Terrace,  Camden  Town,  in  the  county 
of  Middlesex,''  which  was  clearly  insufficient. 

Gunning,  contrct,  submitted,  that  it  must  be  sufficiently 
clear,  from  the  statement  made  in  the  affidavit,  that  the 
defendant  was  liable  to  be  summoned  to  the  County 
Court.  If  he  was  not  liable  to  be  summoned,  it  was  for 
the  other  side  to  shew  that  he  was  not  so  liable. 

Taunton,  J. — I  shall  say  nothing  upon  the  second  ob- 
jection, as  I  have  an  opinion  on  the  first,  which  removes 
the  necessity  of  expressing  any  upon  the  second.  The 
23  Geo.  2,  c.  33,  s.  19,  provides,  "  That  in  case  any 
action  of  debt,  or  action  upon  assumpsit,  shall  be  com- 
menced and  prosecuted  in  any  of  his  Majesty's  Courts  of 
Record  at  Westminster,  and  the  defendant  or  defendants. 
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at  the  time  of  such  action  brought^  shall  live  and  reside 
in  the  said  county  of  Middlesex ^  and  be  liable  to  be  sum^ 
monedto  the  said  County  Court,  8fc.,  and  the  jury  upon 
the  trial  of  such  cause  shall  find  the  damages  for  the 
plaintiff  under  the  value  of  40s.,  unless  the  Judge  shall 
in  open  Court  certify  on  the  back  of  the  record  that  the 
freehold  or  title  to  the  plaintiff's  land  principally  came  in 
question,  or  that  an  act  of  bankruptcy  principally  came  in 
question  at  such  trial,  then,  and  in  such  case,  no  costs 
shall  be  awarded  to  the  plaintiff  in  such  action,  but  the 
defendant  or  defendants  shall  be  entitled  to  and  recover 
double  costs  of  suit."  It  is,  therefore,  expressly  enacted, 
that  one  of  the  terms,  on  which  the  defendant  shall  be  en- 
titled to  double  costs,  shall  be,  that  he  is  liable  to  be  sum- 
moned to  the  County  Court.  But  no  such  allegation  is 
contained  in  the  affidavit  on  which  this  application  is 
founded.  For  any  thing  that  appears,  he  may  be  exempt 
from  being  summoned,  although  he  is  resident  within  the 
jurisdiction.  As  this  affidavit  does  not  contain  such  an 
allegation,  the  defendant  has  not  entitled  himself  to  the 
benefit  of  this  act,  and  the  present  rule  must  be  dis- 
charged. 

Rule  discharged. 


It  is  not  neces- 
sary to  declare 
previous  to 
signing  judg- 
ment on  a  cog^ 
novit,     A  cog- 
noirii  does  not 
require  a  stamp, 
although  the 
plaintiff  at  the 
time  of  its  exe- 
cution under- 
takes on  a  se- 
parate paper  to 
give  the  defen- 
dant tirae. 


MoRLEY  V.  Hall. 

rrHITE  moved  for  a  rule  to  shew  cause  why  the  judg- 
ment signed  in  this  case  on  a  cognovit  given  by  the  de- 
fendant to  the  plaintiff,  should  not  be  set  aside  for  irre- 
gularity, and  the  defendant  discharged  out  of  custody. 
The  grounds  of  the  application  were  two:— Jirst,  that  no 
declaration  had  been  either  filed  or  delivered  by  the 
plaintiff;  and,  secondly,  that  the  cognovit  ought  to  have 
been  stamped,  it  containing  words  of  agreement.  On  the 
first  point,  he  cited  Walker  v.  Woolley,  mentioned  in  a 


V. 

Hall. 
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note  to  Domes  v.  Hughes  (a),  where  judgment  had  been         1B34. 
signed  upon  a  cognovit  without  first  filing  a  bill,  which  was       morley 
holden  to  be  irregular;  but  it  having  been  done  at  the 
request  of  the  defendant  to  save  expense,  the  Court  grant- 
ed leave  to  file  the  bill  nunc  pro  tunc,  and  directed  the 
plaintiff  to  pay  all  the  costs. 

Taunton,  J. — That  was  a  case  of  an  attorney  defen- 
dant. There,  no  action  was  in  existence  against  him  until 
the  bill  was  filed.  Here,  however,  a  writ  had  been  issued, 
and,  therefore,  there  was  an  action  existing  against  the 
defendant.  Besides,  the  Master  {Chapman)  informs  me 
that  it  is  the  universal  long  established  practice  to  sign 
judgment  without  filing  or  delivering  a  declaration. 

White  then  proceeded  to  state  the  grounds  on  which 
the  second  objection  depended;  and  on  it  Taunton^  J., 
granted  him  a  rule  nisi. 

Rule  nisi  granted. 

Piatt  afterwards  shewed  cause  against  this  rule. — The 
facts  stated  in  the  affidavit,  and  which  were  admitted, 
were,  that  the  defendant,  being  sued  for  a  certain  amount, 
agreed  to  give  a  cognovit  for  the  debt  and  costs.  It 
was  accordingly  given,  and  at  the  time  the  defendant  paid 
a  sum  of  5L  on  account,  stating  also,  that  he  should  be 
prepared  to  pay  the  whole  amount  in  a  fortnight.  At  his 
request  the  plaintiff's  attorney  gave  him  a  memorandum 
in  these  words : — "  The  cognovit  given  by  Mr.  Hall  this  day 
in  the  action  at  the  suit  of  Mr.  Morley  is  not  to  be  put  in 
execution  for  a  fortnight,  Mr.  Hall  having  paid  5/.  on  ac- 
count/' This  memorandum  was  on  a  separate  piece  of 
paper.  It  was  contended,  however,  on  the  other  side, 
that  with  the  cognovit,  it  formed  an  agreement,  and  there- 

(a)  7  T.  R.  207. 


Moil  LEY 


Hall. 
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memoranduniy  howeyer*  did  not  constitute  with  it  an  agree* 
mept.  It  was  not  a  condition  engrafted  on  the  cognowU 
but  a  mere  independent  promise  on  the  part  of  the  plain- 
tiff that  he  would  not  put  the  cognovit  in  force  for  a  fort* 
night*  It  might  as  well  be  said  that  the  holder  of  a  bill  of 
exchange  could  not  sue  on  it  unless  it  had  an  agreement 
8tamp»  because  a  promise  had  been  given  to  the  defendant 
that  it  should  not  be  put  in  force  for  a  certain  period. 
The  present  rule  must,  therefore,  be  discharged. 

WhitCy  in  support  of  the  rule,  contended,  thatj  as  the 
agreement  between  the  parties  was  that  the  cognovit  should 
not  be  put  ui  force  for  a  fortnight,  that  agreement  ought 
to  have  been  embodied  in  the  cognovit,  or  it  might  have 
been  written  at  the  bottom  of  the  instrument.  It  was 
given  at  the  time  of  executing  the  cognovit,  and  therefore 
must  be  considered  as  part  of  an  agreement  made  between 
the  parties.  He  cited  the  case  of  Reardon  v.  Swabey  (a). 
There,  on  a  motion  to  set  aside  proceedings  for  irregula- 
rity, one  of  the  irregularities  stated  was,  that  the  cognovit, 
on  which  the  judgment  had  been  signed  and  execution 
issued,  was  not  stamped,  which  was  contended  on  the 
other  side  not  to  be  an  irregularity;  but  the  Court 
thought  otherwise,  and  made  the  rule  absolute,  it  appear- 
ing that  the  cognovit  contained  an  agreement  to  take  the 
debt  by  instalments,  which,  therefore,  ought  to  have  been 
stamped,  upon  the  authority  of  Amesy.  HiU{b)\  though 
a  mere  cognovit  without  any  matter  of  agreement  did  not 
require  a  stamp.  The  present  case,  in  point  of  principle, 
was  not  distinguishable  from  the  one  last  cited.  The  case 
here  might  be  compared  to  that  of  a  number  of  letters, 
which,  being  taken  altogether,  formed  an  agreement. 
There,  it  was  necessary  that  one  of  the  letters  should  be 

(a)  4  East,  188.  (h)  2  B.  &  P.  160. 
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Stamped.    So  here,  the  memorandum  and  the  cognovit  to-         183^. 
gether  formed  an  agreement  which  required  a  stamp.     It 
ought,  indeed^  to  have  been  filed,  and  the  plaintiff*,  by  not 
having  done  so,  was  guilty  of  a  fraud  on  the  defendant  and 
the  Court. 

Taunton,  J. — I  am  of  opinion  that  the  objection  to 
this  cognovit,  on  account  of  its  not  being  stamped,  ought 
not  to  prevail.     The  law  upon  the  subject  of  stamps  is  al- 
together a  matter  positivi  juris.     It  involves  nothing  of 
principle  or  of  reason,  but  depends  altogether  on  the 
language  of  the  legislature.   There  is  no  stamp  applicable 
to  a  cognovit,  considered  merely  as  a  cognovit,  it  not  being 
included  in  the  schedule  to  the  Stamp  Act;  but  the  Courts 
have  said,  that,  if  the  cognovit  contains  any  matter  of  agree- 
ment or  stipulation,  it  shall  be  stamped,  not  as  a  cognovit, 
but  as  an  agreement.     Now  this,  which  is  said  to  consti- 
tute with  the  cognovit  an  agreement,  is  in  truth  nothing 
more  than  a  memorandum  given  by  the  plaintiff's  attorney, 
at  the  same  time  as  the  cognovit  was  executed  on  a  separ- 
ate piece  of  paper;  and  it  is  in  these  words,  "  The  cogno- 
vit given  by  Mr.  Hall  this  day,  in  the  action  at  the  suit  of 
Mr.  Morley,  is  not  to  be  put  in  execution  for  a  fortnight, 
Mr.  HaU  having  paid  51.  on  account."    The  memoran- 
dum is  given  by  the  plaintiff^'s  attorney  after  the  cognovit 
is  executed,  the  defendant  having  paid  5/.  on  account.     I 
do  not  see,  therefore,  that  this  cognovit  is,  in  point  of  fact, 
or  on  inspection  of  the  paper  itself,  any  agreement  between 
the  parties,  but  a  mere  memorandum,  altogether  separate. 
I  do  not  think  it  can  be  so  connected  with  the  cognovit 
as  to  make  it  bad  for  want  of  a  stamp.    It  does  not,  there- 
fore, come  within  that  class  of  cases  in  which  it  has  been 
decided  that  a  cognovit  with  words  of  agreement  requires 
a  stamp.  The  present  rule  must,  therefore,  be  discharged, 
but  without  costs,  as  some  allowance  must  be  made  for  a 
man  struggling  to  obtain  his  liberty. 

Rule  discharged,  without  costs. 
VOL.  If.  L  L  D.  p.  c. 
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Welsh  v,  Langford. 
In  bailable  pro-  JSARSTO  W  moved  for  a  rule  to  shew  cause  why  the  writ 

cess,  it  is  not  ne-      p.  ••xl*  iii  t  ••■  iii 

cessary  to  give  ^'  coptas  HI  this  case  should  Dot  be  set  aside,  and  the  de- 
Kriptiiln^of  the'  f®"^»"^  discharged  out  of  custody,  on  the  ground  of  a 
defendant's        defect  in  the  forui  of  the  writ.  In  stating  the  defendant  and 

place  of  resi-        _  .  i         .  <•  .  i 

dence.  A  place  uis  supposed  residence,  It  merely  described  him  as  *'  Cap- 
be^x^ctedTo  ^  '^^"  I^^^gford,  of  the  Honourable  East  India  Company^s 
ficilnt"**  "'"^"  ®^^P  ^^^  ^^^^y  Castle,  and  now  most  likely  to  be  found  at 

the  East  India  House ,  in  the  city  of  London.*'  This  was 
by  no  means  a  sufficient  description  of  residence  according 
to  the  form  contained  in  the  schedule  to  the  2  &  3  WUL  4, 
c.  39.  It  neither  gave  the  ship  as  his  residence,  or  that 
which  might  be  considered  as  the  home  of  the  ship.  By 
such  a  description,  the  officer  required  to  execute  the  pro- 
cess could  not  form  any  notion  as  to  the  place  where  the 
defendant  could  be  found. 

Taunton,  J. — It  appears  to  me  that  the  description 
given  in  the  writ  in  this  case  is  a  sufficient  compliance 
with  the  form  given  in  the  schedule  in  the  statute.  It  is 
to  be  observed,  that  there  is  a  difierence  in  the  descrip- 
tion of  the  defendant  between  the  writ  of  capias  and  the 
writ  of  summons.  In  the  writ  of  capias  it  merely  re- 
quires the  sheriff,  or  other  person  employed  in  the  execu- 
tion of  the  process,  to  **  take  C.  D.,  of ,  if  he  shall 

be  found  in  your  bailiwick,"  and  does  not  go  on  to  give 
any  particular  description  of  the  defendant's  residence,  or 
intimate  that  any  such  particular  description  is  necessary. 
It  should  seem,  that  any  description  of  the  defendant,  by 
which  he  may  be  found  by  the  officer  executing  the  pro- 
cess, will  be  sufficient.  In  the  writ  of  summons,  however, 
the  writ  is  directed  *'  To  C.  Z>.,  of  &c.,  in  the  county  of 
,  greeting ;"  from  this,  it  should  seem,  that  a  par- 
ticular description  of  the  defendant's   residence   in  the 
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county  wherein  be  is  supposed  to  be  is  required^for  no  other         1834. 
construction  can  be  put  on  the  words  of  this  part  of  the  writ.  ' 

But  as  it  does  not  appear  from  the  form  of  the  capias  that  v, 

any  very  particular  description  of  the  defendant's  resi- 
dence is  necessary  in  that  writ,  but  that  it  is  enough  if 
he  is  so  described  as  to  enable  the  officer  executing  the 
process  to  find  the  defendant,  I  think  that  the  description 
here  given  is  sufficient.  It  is  clear  that  it  was  sufficient, 
for  the  sheriff  has  been  able  to  arrest  him.  There  may, 
perhaps^  be  good  reason  for  not  requiring  the  plaintiff  to 
be  so  particular  in  his  description  of  the  defendant  in 
bailable  process  as  in  serviceable  process;  for,  where  the 
former  process  is  resorted  to,  it  may  not  be  always  easy 
for  the  plaintiff  to  give  a  particular  description  of  the  de« 
fendant's  residence.  You  will  therefore  take  nothing  by. 
your  motion. 

Rule  refused  (a). 


am- 


Foss,  a  Pauper,  v.  Wagner. 

JtLUMFRE  Y  had  obtained  a  rule  calling  on  the  plaintiff  Where  a  pi 
to  shew  cause  why  he  should  not  be  dispaupered,  or  why  formdp<mperU^ 
he  should  not  give  security  for  costs,  or  why  there  should  ^^^E^nd 
not  be  a  stay  of  proceedings,  until  he  should  return  to  «g>it«en 

.^  »  o  months,  the 

England.  Court  will  com- 

pel him  to  give 
security  for 

Addison  shewed  cause. — It  appeared  by  the  affidavits  costs,  or  stay  his 

*^*  ''         ^  proceedmgs  un- 

on  both  sides  that  the  action  was  commenced  in  Decem-  til  his  return. 
ber  last;  that  the  plaintiff  was  a  seafaring  man,  and  that  in 
February  he  obtained  a  berth  in  a  ship  in  the  China 
trade  as  third  officer;  his  wages  were  3/.  a  month,  and  he 
sailed  for  India  about  that  time,  having  signed  the  ship's 
articles  to  serve  on  the  voyage  out,  and  home  again  to 
England/  that  there  was  reason  to  believe  he  would  re- 

(a)  See  BuffiU  v.  Jackson^  pontj  p.  505. 

LLg 
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1834.  turn  with  the  ship;  that  the  ship  would  not  return  for 
eighteen  months;  that,  according  to  the  usage  of  the 
trade,  plaintiff  was  paid  a  month's  wages  in  advance  at 
starting,  and  was  supplied  with  slops  and  money  to  pur- 
chase mere  necessaries  during  the  Toyage;  but  that  the 
remainder  of  his  wages  was  payable  as  the  freight  was 
earned;  and  that  the  first  port  of  discharge  was  at  Cal- 
cutta. On  these  facts,  he  contended,  that,  to  make  the 
plaintiff  give  security  for  costs  was  in  effect  to  dispauper 
him;  and  that,  if  security  for  costs  was  to  be  enforced  on 
this  occasion,  no  seaman  serving  on  a  long  voyage  would 
be  exempt  from  the  rule.  He  cited  the  following  cases: 
Anonymous  (a)^  Anonymous  {b).  Cole  v.  Beale{c),  Nelson 
V.  Ogle  (rf),  Henschen  v.  Garves  (e),  Jacobo  v.  Steven- 
son (/). 

Taunton,  J. — I  think  there  are  not  sufficient  grounds 
shewn  to  the  Court  to  dispauper  the  plaintiff;  but  I 
think  the  other  part  of  the  rule,  viz.  that  the  plaintiff  shall 
either  give  security  for  costs,  or  that  there  shall  be  a  stay 
of  proceedings  until  the  plaintiff*s  return  to  England,  ought 
to  be  made  absolute.  Where  a  party  is  out  of  the  kingdom 
on  a  temporary  absence,  he  is  not  to  be  called  upon  to  give 
security  for  costs :  but,  in  this  case,  it  appears  it  will  be 
eighteen  months  before  the  plaintiff  returns.  This,  in  my 
opinion,  is  more  than  a  temporary  absence  within  the  mean- 
ing of  the  authorities;  and  I  therefore  think  the  plaintiff 
ought  either  to  give  security  for  costs,  or  that  there  should 
be  a  stay  of  proceedings  until  he  returns  to  England. 

Rule  accordingly. 

(a)  3  Moore,  7S.  (d)  2  Taimt  263. 

(b)  2  Chitty.  162.  («)  2  H.  Bl.  383. 

(c)  7  Moore,  613.  (/)  1  Bos.  &  Pul.96. 
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1834. 

Robinson  v.  Day,  Esq. 
XL^LZ  y  shewed  cause  against  a  rule  nisi,  obtained  by  A  notice  of  the 

ftlloW&HCG  of  A 

Ball,  requiring  the  defendant  to  shew  cause  why  the  sum  writ  of  error  in 
paid  into  the  hands  of  the  sheriff  by  the  plaintiff  in  error  *,a,fderrsuting 
should  not  be  paid  out  to  the  plaintiff  below.     It  was  an  **»«  grounds  of 

error  to  be,  that 

action  of  slander,  and  at  the  first  trial  the  jury  found  a  the  declaration 
verdict  for  100/.  damages.  A  second  trial  was  had,  and  the  thereof  i?  bad  " 
jury  found  a  verdict  for  150/.  damages*    On  this  verdict,  5**?  ''°*'*!  "°'^, 

*     '  ®  being  actionable 

judgment  was  signed,  and  execution  issued.    The  defen-  without  special 
dant  paid  the  money  into  the  hands  of  the  sheriff,  and  inuuendoes  bad 
brooghtawritoferror.    Bail  in  error  was  regularly  put  in.  |?.j,7;  »«■«« 
The  notice  of  allowance  of  the  writ  was  served  upon  the  with9i2«^.Ge«. 
plaintiff  below;  and  the  question  was  whether  this  notice  of 
the  allowance  was  sufficient  to  operate  as  a  supersedeas  of 
execution?    By  9  Reg,  Gen.  H.  7. 4  fftU.  4,  it  is  ordered, 
**  That  no  writ  of  error  shall  be  a  supersedeas  until  ser- 
vice of  the  notice  of  the  allowance  thereof,  containing  a 
statement  of  some  particular  ground  of  error  intended  to 
be  argued;  provided,  that,  if  the  error  stated  ui  such  notice 
shall  appear  to  be  fri^volous,  the  Court  or  a  Judge  iipon 
summons  may  order  execution  to  issue."    Now,  it  was  ne- 
cessary to  consider  whether  the  notice  of  allowance  in 
this  case  sufficiently  complied  with  the  rule.     The  notice 
was  in  these  words,  '*  Take  notice  that  a  writ  of  error  has 
been  allowed  in  the  above  cause;   and  that  the  particular 
grounds  of  error  are,  that  the  declaration  and  every  count 
thereof  is  bad ;  the  words  as  alleged  not  being  actionable 
without  special  damage,  which  was  negatived ;  and  the  in- 
nuendoes in  every  count  are  bad  in  law,  and  vitiate  the 
record."    This  notice  was  clearly  sufficient  in  stating  the 
grounds  of  error.    How  could  the  objection  which  the 
pUintiff  in  error  sought  to  raise,  be  more  particularly 
stated  ?   Or  how  could  this  be  considered  as  frivolous  error  ? 
If  the  objections  which  the  plaintiff  in  error  raised  did  go 
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1834.        to  every  count  in  the  declaration,  and  to  all  the  innuendoes^ 
Robinson      ^^  ^^^  impossible   to  State  them  in  a  more  particular 

••  manner. 

Day.. 

Piatt  and  Ball,  in  support  of  the  rule,  contended  that 
the  notice  of  error  here  did  not  comply  with  the  direc- 
tions of  9  Reg.  Gen.  H.  T.  4  WiU.  4.  Nothing  could  be 
more  general  than  the  mode  in  which  the  objections  were 
here  stated;  and,  therefore^  it  was  impossible  for  the  de- 
fendant in  error  to  know  what  the  points  were  on  which 
the  plaintiff  in  error  proposed  to  rely.  The  object  of  the 
rule  was,  th^t  the  real  objections  should  be  particularly 
stated,  in  order  that  vexatious  writs  of  error,  or  merely 
for  the  purpose  of  delay,  might  be  discouraged.  Here, 
however,  it  was  impossible  for  the  defendant  in  error  to 
know  what  objections  he  had  to  meet.  Under  the  terms 
of  the  rule,  therefore,  this  notice  could  not  operate  as  a 
supersedeas. 

'  Taunton,  J. — Nothing  that  I  decide  here  will  ulti- 
mately affect  the  rights  of  either  party.  The  question  is, 
whether  the  money,  being  in  Court,  and  in  safety  and  se- 
curity, it  shall^  under  the  circumstances  disclosed,  be  paid 
out  to  the  plaintiff  in  the  action.  Now,  it  is  directed  by  1 
Reg.  Gen.  H.  T.  A^Will.  4,  that  ^*  no  writ  of  error  shall  be 
a  supersedeas  of  execution  until  service  of  the  notice  of 
the  allowance  hereof,  containing  a  statement  of  some  par- 
ticular ground  of  error  intended  to  be  argued.'*  The 
question  is,  whether  this  notice  does  state  the  particular 
ground  of  error  intended  to  be  argued  by  the  plaintiff  ia 
error?  I  think  it  does  sufficiently  state  the  ground.  What 
stronger  ground  of  error  can  there  be  in  a  declaration  for 
slander  than  that  the  words  on  which  the  action  was 
brought  are  not  actionable  without  special  damage,  and 
that  the  innuendoes  are  bad  in  law,  and  vitiate  the  record. 
I  think,  therefore,  that  it  does  suflSciently  state  the  ground 
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of  error,  and  does  therefore  operate  as  a  supersedeas.         1834. 
The  money,  therefore,  may  remain  in  Court  until  the  case 
is  decided  before  the  Court  of  error.     The  present  rule 
must  therefore  be  discharged;  and,  as  it  is  a  matter  of 
doubt  upon  a  new  rule,  it  ought  to  be  without  costs. 

Rule  discharged,  without  costs. 


Doe  d.  King  v.  Robinson. 

rwHITE  shewed  cause  against  a  rule,  requiring  an  at-  An  allocatur  it 
tomey,  named  Brown,  to  deliver  up  an  allocatur  given  by  \^^  p^^L** 
the  Master  on  a  certain  taxation,  to  which  i?rou^  was  a  ^^hose  favour  it 

IS  made.    « 

party.  It  appeared  that  Brown  took  out  a  summons  to 
tax  the  bill  of  an  attorney  named  Woolley.  On  taxation, 
the  Master's  allocatur  was  in  favour  of  Woolley;  and  as 
soon  as  it  was  made  Brown  took  it  up,  as  he  said,  for  the 
pnrpose  of  taking  a  copy  of  it,  and  he  had  since  refused 
to  give  it  up.  The  present  application,  therefore,  was  to 
compel  him  to  deliver  it  to  Woolley, 

Taunton,  J. — The  allocatur  properly  belongs  to  the 

party  in  whose  favour  it  is  made.     Brown,  therefore,  by 

possessing  himself  of  the  allocatur,  and  refusing  to  give  it 

up,  was  not  justified.     It  might,  perhaps,  be  convenient  for 

him  to  have  a  copy  of  it;  but  that  did  not  give  him  a  right 

to  keep  possession  of  it.  He  must,  therefore,  deliver  it  up  to 

Mr.  Woolley,  and  must  pay  any  expense  which  has  been 

incurred  in  consequence  of  his  retaining  possession  of  the 

allocatur. 

Rule  absolute  accordingly. 
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Goodman  r.  London. 

Where  a  defea-  JLf  UNBAR  movcd  to  discharge  a  defendant  out  of  cas- 
ed"fro*in  lawfuf '  *^y*  ^^  ^^®  ground  of  his  having  been  arrested  redeundo 
custody,  he  u      from  his  discharge  out  of  criminal  custody.   The  facts  were 

entitled  to  no  i^ii  ti--i»» 

privilege  from  thesc : — The  defendant  had  been  indicted  by  the  plaintiff 
rres  «  no.  ^^^  embezzlement.  He  was  tried  and  acquitted  on  the 
5th  February.  An  application  was  made  to  the  Judge 
that  night  for  his  discharge;  but^  the  grand  jury  being  still 
*  sitting,  he  was  not  set  at  liberty  till  the  next  morning.  He 
had  not  gone  more  then  twelve  yards  from  the  prison,  when 
he  was  arrested  at  the  suit  of  the  plaintiff  for  the  same 
sum,  the  appropriation  of  which  formed  the  subject  of  the 
indictment  for  embezzlement.  His  application,  therefore, 
was,  that  the  defendant  should  be  discharged  out  of  cus- 
tody, on  the  ground  of  his  being  privileged  from  arrest, 
redeundo  after  being  discharged  from  imprisonment.  He 
cited  Wells  v.  Gumey  (a),  where,  by  the  contrivance  of 
the  plaintiff's  attorney,  a  party  had  been  arrested  on  a 
Sunday  on  a  criminal  process,  for  the  purpose  of  effecting 
his  arrest  on  a  civil  process,  and  he  was  detained  in  cus- 
tody till  Monday i  and  then  arrested  on  the  civil  process; 
the  Court  there  ordered  him  to  be  discharged  out  of  cus- 
tody. 

Lord  Denman,  C.  J. — The  defendant  here  had  no  pri- 
vilege from  arrest  redeundo.  The  imprisonment  here  was 
lawful.  If  it  had  been  unlawful,  it  might  have  been  dif- 
ferent. The  only  case  reported  directly  in  point  is  an 
anonymous  one  in  Mr.  Dowling's  Reports  (b)*  There,  a 
similar  application  to  the  present  was  made;  but,  after 
taking  time  to  consider,  the  Court  refused  to  discharge  the 
defendant.    The  rule  now  prayed  for  cannot  be  granted. 

Rule  refiised. 

(«)  8  B.  &  G.  769.  (6)  Anie,  Vol.  I,  p.  157, 


EASTER  TERM^  4  WILL.  IV.  505 

1834. 

Calvert  v.  Rbdfearn. 

JlLATT  shewed  cause  against  a  rule  nisif  obtained  by  in  serving  a 
Ckadwici  Jones,  for  setting  aside  an  attachment  for  non-  mentof  cnits 
payment  of  costs,  pursuant  to  the  Master's  allocatur.  The  '*  J* "°'  **^- 
ground  on  which   the  application  was  made  was,  that  original  rule 
when  the  copy  of  the  rule  was  served  on  the  defendant  [q  ^le  hands  of 
for  the  payment  of  costs,  the  person  serving  it  had  refused  *®  t'^ThewnU) 
to  allow  the  defendant  to  see  the  original  rule.    In  answer  hioo,  sothat  he 

can  read  its  con- 

to  the  affidavit  in  support  of  the  motion,  it  was  sworn  that  tenu,  it  is  suffi- 
the  person  serving  the  rule  held  the  original  in  his  hand, 
and  offered  to  shew  it  him,  so  that  he  might  read  it,  but 
would  not  allow  the  defendant  to  have  it  in  his  hand,  be- 
cause he  knew  the  tricks  of  the  defendant  This  he  con- 
tended was  sufficient,  without  allowing  it  to  go  out  of  his 
possession. 

Taunton,  J. — It  appears  to  me  that  an  absolute  de- 
livery of  the  original  rule  was  not  necessary.  If  it  was 
shewn  to  him  in  such  a  way  that  he  could  read  it,  that 
was  sufficient.  The  present  rule  must,  therefore,  be  dis- 
charged with  costs. 

Rule  discharged,  with  costs. 


BuFFLE  V.  Jackson. 

JML ANSEL  moved  for  a  rule  to  shew  cause  why  the  de-  in  a  writ  of 
fendant  in  this  case  should  not  be  discharged  out  of  cus-  o'^^^'ry'ti^t 
tody,  on  the  ground  that  the  defendant's  place  of  residence  gJouw^dttoibe 

the  exact  resi- 
dence of  the  defendant,  but  he  may  give  the  best  description  he  can  of  the  place  where  he  is  to  be 
found. 

A  variance  between  the  description  of  the  defendant's  residence  in  the  affidavit  of  debt  and  the 
fvpiof  b  immaterial. 
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1834.  was  not  stated  in  the  writ  of  capias  on  which  be  had  been 
arrested.  The  writ  described  the  defendant  as  of  "  Mor- 
peth Place,  Waterloo  Road,  in  the  county  of  Surrey^ 
and  the  affidavit  described  him  as  of  "  Southampton  Street, 
Pentonville,  in  the  county  of  MicUlesex.''  He  did  not 
mean,  to  contend  that  it  was  necessary  the  defendant's 
address  should  be  stated  in  the  affidavit  of  debt ;  but  he 
used  the  fact  of  the  variance  in  the  description  of  the  rea- 
dence  between  the  affidavit  and  the  writ^  in  order  to  shew 
that  the  correct  residence  of  the  defendant  had  not  been 
given  in  the  writ.  He  cited  the  case  of  Webb  v.  Law- 
rence  (a). 

Taunton,  J. — The  objection  here  is,  that  the  descrip- 
tion of  the  defendant's  residence  stated  in  the  capias  was 
not  the  true  one ;  for,  the  affidavit  of  debt  describes  him  as 
of  one  place  and  the  capias  as  of  another.  It  appears  to 
me,  however,  that  the  description  of  the  defendant's  resi- 
dence need  not  be  particularly  given,  but  the  plaintiff  may 
give  such  description  of  it  as  he  can.  There  is  a  differ- 
ence between,  the  language  of  the  section  of  the  2  &  S 
Will.  4,  c.  S9,  authorizing  the  issue  of  the  writ  of  capias 
and  the  form  given  in  the  schedule,  and  the  language  in 
the  section  of  that  act  authorizing  the  writ  of  summons 
and  the  form  of  the  latter  writ  given  in  the  schedule. 
From  the  enactments  with  respect  to  those  writs,  it  does 
not  appear  that  the  same  degree  of  particularity  is  re- 
quired in  the  writ  of  capias  that  is  required  in  the  writ  of 
summons  (6). 

Mansel. — Admitting  that  it  is  not  necessary  that  the 
same  degree  of  particularity  should  be  used  in  the  capias 
as  in  the  summons,  yet,  here,  it  appears  that  a  wrong  de- 
scription has  been  given  altogether,  as  the  capias  was  di- 

(a)  Anie,  p.  81.  (6)  See  Welsh  v.  Langford,  ante,  p.  498. 
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reeled  to  the  sheriff  of  Surrey ^  and  the  defendant  is  de-         1834. 
scribed  in  the  affidavit  of  debt  as  resident  in  the  county  of       bufple 

Middlesex*  ^^ 

Jackson. 

Taunton,  J. — That  is  of  no  importancej  as  the  defen- 
dant might  have  been  temporally  resident  in  Surrey,  al- 
though his  permanent  residence  was  in  Middlesex. 

Rule  refused. 


Palmer  and  Others  v.  Feistel  and  Another. 
xJTODSON  shewed  cause  against  a  rule  for  setting  aside  in  an  action 

,    J  ^  111.  against  several 

a  judgment  of  nan  pros.     It  appeared  that  the  action  was  defendants,  a 
brought  against  the  defendants,  as  the  drawers  of  a  bill  of  ^JJ^^^cannot 
exchange  for  25/.      One  was  arrested,  and   the  other  ^f,  ^^^  ^^^^ 

^^  all  have  appear- 

neither  arrested  nor  served,  as  he  was  abroad.     The  de-  ed. 

fendant,  who  had  been  arrested,  ruled  the  plaintiffs  to  de- 
clare, and  demanded  a  declaration.  The  plaintiffs  not 
declaring,  the  defendant,  four  days  afterwards,  signed  the 
judgment  of  non  pros.  The  question  was,  whether  this 
judgment  was  regular?  He  contended  that  it  was;  for,  if 
the  plaintiff  had  chosen,  he  might  have  compelled  an  ap- 
pearance, or  proceeded  to  outlawry  in  the  case  of  the  de- 
dant  who  had  not  appeared. 

Taunton,  J. — ^It  appears  from  the  authorities  in  1  Tidd, 
459,  that,  where  several  defendants  are  sued,  a  non  pros 
cannot  be  signed  until  all  have  appeared.  The  judgment 
o{  non  pros  in  this  case  was,  therefore,  irregular,  and  must 
be  set  aside.    The  present  rule  will,  therefore,  be  absolute. 

Rule  absolute. 
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''    *     '  Crowder  v.  Bell. 

Under  the  Lon-  JudVANS  shewed  cause  against  a  rule  nisi  for  giving  the 

Requests  Act,  defendant  his  double  costs  under  the  Ixmdon  Court  of 

to  rtie7efe^**°  Requcsts  Act,  he  having  obtained  a  verdict,  and  the  Judge 

dant's  daim  for  at  Nisi  Pfius  having  certified.     The  only  answer  which 

•piaiaUffwasun-  he  had  to  the  application  was,  that  the  plaintiff  was  un- 

dcSidMfrl^*  aware  that  the  defendant  resided  within  the  jurisdiction 

sided  within  the  of  the  act.      There  was  no  doubt  that  he  did  reside 

jurudictioD. 

within  the  jurisdiction,  for  the  affidavit  in  support  of  the 
rule  shewed  that  he  resided  in  Little  Knight  Rider  Street, 
which  was  within  the  City  of  London. 

Taunton^  J. — The  ignorance  of  the  plaintiff  is  no  ob- 
jection to  the  defendant  having  his  double  costs.  There  are 
several  cases  to  shew  that  this  proposition  is  well  founded* 
The  present  rule  must,  thereforcj  be  made  absolute. 

Rule  absolute. 


Walls  v.  Redmayne. 

A  defendant       iSWAN  moved  for  a  rule  for  judgment  as  in  case  of  a 

may  obtain  •       •» 

judgment  as  in  nonsuit.  The  plaintiff's  demand  did  not  exceed  90L^ 
suit  where^no-  ^^^»  ^^  ^^^  instance^  a  Judge's  order  was  obtained  to 
been^'^v**^'^  ^'^  before  the  sjieriff.  Notice  of  trial  was  accordingly 
fore  the  sheriff,  given,  but  the  plaintiff  did  not  proceed  according  to 
4  Wiu,  4,  c  42,  it*  T^^^  only  difficulty,  if  any,  was,  whether,  in  the  case  of 
^'^''  a  trial  being  ordered  to  take  .place  before  the  sheriff, 

judgment  as  in  case  of  a  nonsuit  could  be  obtained  in  the 
same  manner  as  if  the  proceeding  was  in  the  superior 
court 

Taunton,  J.,  (after  consulting  with  Master  Goodrich). 
— I  do  not  see  any  reason  for  not  granting  such  a  rule. 
There  is  no  exception  introduced  in  the  statute  as  to  such 
a  case.     It  only  substitutes  the  tribunal  before  the  sheriff 
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for  thatof  the  superior  Court.  All  proceedings  preparatory         1BM< 
to  the  trial  are  left  in  the  same  situation  as  they  were  be-        Walls 
fore  the  passinff  of  the  statute.    You  may,  therefore^  take     ^     ^' 
your  rule. 

Rule  granted. 


Dobbins  r.  Green. 

JL  HIS  was  a  sheriff's  rule,  obtained  under  the  1  8i2WilL  The  sheriff 

4,  c.  58,  s.  6,  requiring  the  execution  creditor^  and  a  per-  coiSusion,  in"or- 

son  claiming  the  goods  seized  under  the^J.^a.,  to  appear  ^Yie? under"the 

before  the  Court,  and  state  their  respective  claims,  in  or-  interpieaderact. 
der  to  abide  such  order  as  the  Court  should  think  proper 
to  make. 

Shaw  appeared  on  behalf  of  the  claimant. — He  con- 
tended that  the  sheriff  was  not  entitled  to  relief  under 
the  act,  as  the  affidavit  on  which  the  application  had  been 
founded  did  not  deny  collusion  by  him  with  either  party. 
He  cited  the  case  of  Anderson  ▼.  CaUoway  (a).  That  was 
a  similar  application  to  the  present,  and  the  sheriff  had 
paid  over  the  proceeds  of  the  levy  to  the  execution  cre- 
ditor. Lord  Lyndhurst  there  said,  ^*  The  condition  in 
the  first  clause  is,  that  the  party  does  not  collude,  and 
is  ready  to  bring  the  money  into  Court."  Mr.  Baron 
Bayley  also  observed,  **  The  powers  and  authorities 
to  be  exercised  by  the  Court  for  the  relief  of  the  sheriff 
are  in  the  sixth  section  expressly  stated  to  be '  such  powers 
and  authorities  as  in  that  act  are  before  contained,'  which 
renders  it  necessary  to  refer  to  the  preceding  sections  to 
ascertain  the  extent  and  application  of  those  powers  and 
authorities/'  This  was  an  authority  to  shew  that  the  first 
section  and  the  sixth  must  be  construed  together,  and, 
consequently,  that,  as  an  ordinary  stakeholder  must,  before 

(a)  Ante,  Vol.  1,  p.  636,  ly^dl  C.  &  M.  182. 
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1834.^  he  can  obtain  relief  under  the  act,  deny  coUttsion,  so  must 
a  sheriff  or  other  officer  executing  process  be  subject  to  the 
same  conditions.  In  the  case  of  Cook  y.  Robert  Allen  {a\ 
which  was  also  a  case  similar  to  the  present,  Mr.  Baron  JBay- 
ley  observed,  *^  It  is  not  at  all  clear  that  the  sheriff  ought 
not  to  deny  collusion/'  There,  it  was  not  necessary  for 
the  Court  to  decide  whether  the  sheriff  ought  or  ought 
not  to  deny  collusion;  but,  from  the  language  of  Mr.  Baron 
Bayley,  it  was  quite  clear  that  the  Court  would  have  re- 
quired him  to  deny  it,  as  a  condition  on  which  he  should 
obtain  relief. 

Tomlinson,  amicus  Curia,  stated  that  he  had  taken  the 
same  objection,  in  a  similar  case,  before  the  full  Court 
while  Lord  Tenterden  presided ;  and  his  Lordship  stated, 
that  the  first  section  of  the  act  had  been  framed  on  the 
practice  of  bills  of  interpleader  in  equity,  where  it  was 
always  required  by  the  Court  in  such  cases  that  collusion 
should  be  denied.  But,  under  the  sixth  section,  which 
was  intended  for  the  relief  of  the  sheriff,  and  others  en- 
gaged in  the  execution  of  process,  they  being  public  offi- 
cers, no  such  denial  was  necessary. 

Patteson,  J. — My  impression  was,  that  the  sheriff 
being  a  public  officer,  it  was  not  necessary  for  him  to  deny 
collusion  in  order  to  obtain  relief  under  the  statute.  The 
case  stated  by  Mr.  Tomlinson  is  a  direct  authority  to  shew 
that  the  denial  is  unnecessary.  In  the  cases  of  Anderson 
y.  Calloway,  and  Cook  v.  Robert  Allen,  the  question  did 
not  arise,  but  they  were  disposed  of  on  other  grounds.  It 
appears  to  me,  therefore,  that  the  sheriff  is  entitled  to  re- 
lief on  the  affidavit  he  has  made. 

The  case  was  then  disposed  of  on  terms  agreed 
on  between  the  parties. 

(a)  Ante,  p.  11. 
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Chitty^  Gent.^  One  &c.,  v,  Naish. 

XN  this  case  it  appeared  that  the  plaintiff^  who  has  now  if  a  debtor  pays 
become  a  bankrupt,  was  an  attorney,  and  the  defendant  to  his  creditor, 
his  client.    Various  business  was  done  by  the  former  for  '^*°"'  !°L^^ 

•^  rections  as  to  its 

the  latter,  and  various  money  transactions  took  place  be-  specific  appro- 

-kT   •  »  1  •     1   V      J   priation,thecrc- 

tween  them.  The  result  was,  that  Natsh  became  indebted  ditor  may  apply 
to  ChiUy  in  a  considerable  amount.  To  secure  the  pay-  eitherlaf  a  judg- 
ment of  a  portion  of  this,  three  warrants  of  attorney  were  ™ent  or  simple 

^  '  ^  contract  debt. 

given,  and  judgments  entered  up.     Certain  sums  of  money  if  the  creditor, 
were  paid  by  Naish  to  Chitty  on  account,  and  a  portion  cumstances, 
of  it  applied  to  satisfy  the  first  and  second  judgments ;  JJf  J[®  ucatfon!" 
with  respect  to  the  third,  the  difficulty  arose  as  to  the  the  money  shall 

lAi.  .  •..«•  A^®  applied  to 

mode  of  applymg  certain  sums  in  its  satisfaction.  A  one  or  other  ac- 
part  had  been  realized  under  an  execution ;  and  for  that  ^^"{1^  presumed 
part  credit  was  given.     An  application  was  made  on  the  intention  of  the 

'^  .  ,  parties,  to  be 

part  of  Naish,  that  it  should  be  referred  to  the  Master  to  collected  from 
ascertain  whether  the  three  several  judgments  entered 
up   by  the  plaintiff,   before  his   bankruptcy,  upon    the 
warrants  of  attorney  against  the  defendant,  had   been 
satisfied.     It  was    accordingly  so    referred    to   Master 
Goodrich,  with  directions  to  certify  as  to  the  fact,  in  order 
that  satisfaction  might  be  immediately  entered  accordingly, 
and  that  the  costs  of  the  application  should  be  in  his  dis- 
cretion.    The  Master  in  his  report  found  that  two  of  the 
judgments  had  been  satisfied  entirely,  and  that  the  third 
had  been  satisfied,  except  as  to  the  sum  of  69/.  \2s.  7d. 
The  defendant  objected  to  the  Master's  report  as  to  the 
third  warrant  of  attorney,  for  he  contended,  that,  in  point 
of  law,  the  whole  of  the  judgment  had  been  satisfied.     It 
appeared  that  the  warrant  of  attorney,  on  which  the  re- 
maining judgment  was  founded,  was  given  to  secure  the 
sum  of  309/.  7s.  2J.,  being  the  balance  of  an  account  set- 
tled between  the  plaintiff  and  defendant  up  to  the  date 
thereof;    as  also  the  further  sum  of  104/.  0^.  iO(/.,  the 
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1834.  amount  of  two  bills  of  exchange,  given  by  the  defendant 
to  the  plaintiff,  and  which  were  not  then  due,  making  to- 
gether 413^.  8s,  And  the  defeazance  stated,  that,  in  case 
default  should  be  made  in  payment  of  such  balance  o(S09L 
7s.  2d,  on  the  day  therein  limited  for  that  purpose,  the 
pIainti£F  should  be  at  liberty  to  levy  the  same  immediately; 
and,  if  the  bills  should  not  be  paid  when  due,  he  was  to  be  at 
liberty  to  levy  the  amount  thereof  also  at  any  time  there- 
after. The  bills  were  not  paid,  but  were  renewed,  and  the 
renewed  ones  were  dishonoured  also,  and  afterwards  paid 
by  the  plaintiff.  Default  was  also  made  in  payment  of  die 
balance  of  S09/.  7s.  2d.  In  consequence  of  this,  the  plaintiff 
issued  an  execution  for  the  whole  of  the  413/.  8s*,  of  which 
sum  the  sheriff  levied  343/.  1 5s*  5d»,  leaving  a  balance  due 
to  the  plaintiff  of  69/.  I2s.  7d.  on  his  judgment. 

There  were  other  transactions  of  a  pecuniary  nature 
between  the  parties;  and,  by  a  general  account  current  pro- 
duced before  the  Master,  it  appeared,  that  the  plaintifl^ 
previously  to  their  becoming  due,  had  credited  the  defen- 
dant with  the  two  bills  of  exchange,  so  included  in  tiie 
judgment  in  question,  as  also  with  monies  received  sub- 
sequently to  the  levy  by  the  sheriff,  exceeding  in  amount 
the  69/.  I5s»  7J.,  so  remaining  due  on  the  judgment. 

It  was  contended,  therefore,  on  the  part  of  the  defen- 
dant, on  the  authority  of  Claytof^s  ease  (a),  and  Bodenkam 
v.  Purchas  (6),  that,  out  of  the  monies  so  received,  the 
plaintiff  was  bound  to  have  discharged  the  judgment,  that 
being  the  most  burdensome  debt  to  the  defendant.  But 
it  did  not  appear  that  the  defendant  had  ever  required 
that  any  of  those  monies  should  be  so  applied.  The  Ma»- 
ter  thought,  on  referring  to  the  cases  on  the  subject,  that 
the  plaintiff  had  a  right  to  place  them  to  the  other  account, 
the  balance  in  his  own  favour  thereon  having  invariably 
exceeded  the  69/.  \5s,  7d.  so  remaining  due  on  the  judg- 
ment; and  that,  according  to  the  terms  of  the  defeazance, 

(a)  1  Mcrirale,  572.  (6)  2  B.  &  AW.  39. 


Naish. 
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in  regard  to  the  bills  of  exchange,  the  judgment  in  ques-  1834. 
tion  was,  therefore,  still  subsisting  as  to  the  69/.  IZs.  7ef,  chitty 
A  rule  to  shew  cause  was,  accordingly^  obtained  by  Erie 
for  the  review  of  the  Master's  report. 

Barsiow  shewed  cause  against  this  rule;  and  contended, 
that,  as  no  specific  appropriation  of  the  money  paid  by 
NaUh  to  Chiity  was  directed  by  the  former,  Chitty  had  a 
right  to  apply  the  money  so  paid  to  the  discharge  either 
of  a  judgment  or  simple  contract  debt.  The  Master's 
report  was  in  accordance  with  this  principle,  and  therefore 
ought  to  be  confirmed. 

Erle^  in  support  of  the  rule,  contended,  that,  as  the 
judgment  was  the  more  burdensome  debt  due  from  the  de- 
fendant to  Chitty^  the  latter  should  have  applied  the 
monies  paid  to  him  by  the  defendant  in  satisfaction  of  the 
judgment  debt  rather  than  the  simple  contract  debt.  He 
cited  ClaytorCs  case  (a),  and  Bodenham  v.  Purchas  (6). 

Cur*  adt.  vult. 

Taunton,  J. — This  was  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  Master  should  not  review  his  decision 
in  this  case.  It  was  referred  to  him  to  ascertain  whether  the 
three  several  judgments  entered  up  by  the  plaintiff  before 
his  bankruptcy,  ou  three  warrants  of  attorney  against  the 
defendant,  had  been  satisfied.  If  that  were  the  fact,  the 
Master  was  to  certify  accordingly,  in  order  that  satisfac- 
tion might  be  immediately  entered  upon  the  roll;  and  the 
costs  of  the  application  to  be  in  his  discretion.  On  this 
reference  the  Master  inquired  into  the  circumstances  ex- 
isting between  the  parties,  and  the  facts  appear  to  be 
these: — There  were  three  several  judgments,  and  he  was 

(a)  Meri?alc,  572.  (6)  2  B.  &  Aid.  39. 
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1834.  of  opinion  that  two  of  them  were  satisfied.  The  iasi  re- 
maining one  appeared  to  have  been  satisfied  also,  except 
as  to  the  sum  of  69/.  I2s.  Id.  The  question  is,  whether 
he  was  right  in  his  opinion  as  to  that  sum  bdng  still  due 
on  the  judgment?  It  appears,  that  the  warrant  of  attorney 
on  which  tiiis  remaining  judgment  is  founded  was  given 
to  secure  the  sum  of  309/.  7«.  Set.,  being  the  balance  of  an 
account  settled  between  the  plaintifi'and  the  defendant  up 
to  the  date  of  it,  and  also  the  sum  of  104JL  0^.  lOcL,  being 
the  amount  of  two  biUs  of  exchange  given  by  the  defendant 
to  the  plaintiff^  which  two  sums  formed  together  the  total 
of  413/.  Ss.;  and  in  the  defeazance  of  the  warrant  of  attorney 
it  was  stated,  that^  in  case  of  default  being  made  in  paying 
the  sum  of  309/.  7«.  2</.,  the  plaintiff  should  be  at  liberty 
to  levy  that  sum  immediately;  and,  if  the  bills  were  not 
paid  when  they  became  due,  the  plaintiff  was  to  be  at 
liberty  to  levy  the  amount  thereof  also  at  any  time  there- 
after, so  that  this  warrant  of  attorney  was  a  specific  secu- 
rity given  for  this  compound  sum  of  418/.  8«.,  wkb  certain 
terms  thereunto  annexed.  The  bills  were  not  paid  by  the 
defendant,  but  were  twice  dishonoured,  and  once  renewed, 
and  ultimately  paid  by  the  plaintiff.  Default  was  also 
made  in  payment  of  the  balance  of  309/.7«.  S</.,  by  which 
the  plaintiff  was  at  liberty  to  levy  then  or  at  any  time  af- 
terwards the  full  amount  of  418/.  %s.  In  consequence  of 
this,  the  plaintiff  issued  his  execution  for  that  amount, 
and  the  sum  of  843/.  \&s.  5d.  was  levied,  leaving  a  ba- 
lance of  69/.  1S«.  Id,  still  due  on  the  judgment.  By  the 
general  account  between  the  parties  annexed  to  the 
Master's  report,  it  appeared  that  the  plaintiff,  previous 
to  the  bills  becoming  due,  had  credited  the  defendant 
with  two  bills  of  exchange  included  in  the  warrant  of  at- 
torney. He  also  credited  him  with  monies  received  sub- 
sequently to  the  levy  by  the  sheriff,  exceeding  the  sum  of 
G9/.  \28.  Id.  due  on  the  judgment.  It  was  contended,  on  the 
authority  of  Clayton's  case  and  of  Bodenham  v.  Purchas, 
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that  the  plaintiff  was  bound,  out  of  the  monies  received  by         1834. 
him,  to  discharge  the  judgment,  that  being  the  most  burden-        ghitty 
some  debt  to  the  defendant.    That  is  the  whole  of  the  ar-  v. 

gument  on  behalf  of  the  defendant.  However,  the  Master 
in  his  report  says,  that,  as  it  did  not  appear  that  the  de- 
fendant had  ever  required  that  any  of  these  monies  should 
be  so  applied,  the  plaintiff  had  a  right  to  place  them  to 
the  other  account,  the  balance  in  favour  of  the  plaintiff 
thereon  being  invariably  greater  than  the  sum  of  69/.  I2s, 
7d  still  due  on  the  judgment.  I  have  read  over  not  only 
the  Master's  report,  but  also  the  general  account  current, 
and  I  am  of  opinion  that  the  Master's  view  of  the  case  was 
correct,  and  consequently  that  the  69/.  I2s.  7d.  must  be 
considered  as  still  due  on  the  judgment;  and  in  support  of 
the  view  which  the  Master  has  taken,  without  going  into 
the  cases,  the  following  may  be  cited,  viz.  Hallv.  Wood  (a), 
BoMonquet  v.  Wray  (i),  Simpson  v.  Ingham  (c),  God" 
dardv.  Cox  (cQ,  and  Campbell  v.  Hodgson  (e).  Other 
cases  might  also  be  cited  to  the  same  effect.  These  cases, 
however,  completely  confirm  the  Master's  opinion  on  this 
subject.  But  Clayton's  case  and  Bodenham  v.  Purchas 
were  cited  on  the  other  side.  In  those  cases,  however, 
there  were  continuous  accounts,  in  which  debits  and  pay- 
ments were  introduced  on  different  sides  of  the  account;  and 
therefore,  there  being  no  evidence  of  distinct  appropriation, 
it  was  decided  that  the  earliest  payments  should  be  applied 
to  the  earliest  debits.  That  was  all  to  those  cases  decided. 
The  case  of  Bodenham  v.  Purchas  was,  however,  much  nar- 
rowed by  the  case  of  Simpson  v.  Ingham.  Here,  however, 
the  warrant  of  attorney  was  taken  as  a  specific  security, 
containing  special  and  particular  terms.  Therefore  it  is  to 
be  supposed,  according  to  the  argument  of  the  defen- 
dant, that,  when  the  plaintiff  made  out  his  account,  he  in- 

(a)  14  East,  243,  n.  (d)  2  Strange  194. 

(6)  6  Taunt.  697-  (c)  1  Gow,  74. 

(c)  2  B.  &  C.  65. 

M  m2 
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1834.  tended  to  impair  the  security ^e  had  already  obtained. 
But  there  is  no  reference  in  the  account  to  the  warrant  of 
attorney,  and  the  only  reference  to  any  fact  connected 
with  it  is  as  to  the  sum  of  SiSL  I5s.  5d.  realized  by  the 
execution.  But  that  is  only  a  credit  for  the  proceeds 
of  that  execution,  and  does  not  bring  the  warrant  of  attor- 
ney into  the  general  account.  That  sum  can  only  be 
taken  to  satisfy  the  judgment  so  far  as  it  extends.  There 
is  no  reference  to  it  any  where  in  this  account,  which  was 
made  after  the  sheriff  had  levied.  Now,  it  appears  that 
the  warrant  of  attorney  was  given  in  part  to  secure  the 
sum  of  J 042.  Of.  lOef.,  being  the  amount  of  two  bills  of 
exchange  for  which  the  plaintiff  had  given  the  defendant 
credit  in  the.  first  instance.  They  were  not  paid,  but  they 
were  renewed,  and  the  plaintiff  was  obliged  ultimately  to 
pay  them.  The  plaintiff,  therefore,  had  a  right  to  ex- 
punge the  credit  he  had  given  for  the  amount  of  those 
bills  of  exchange.  There  does  not  appear  to  have  been 
any  payment  on  account  of  these  bills,  nor  any  payment  on 
the  balance  which  the  warrant  of  attorney  was  given  to 
secure.  Now,  there  is  no  doubt  that  where  a  debtor  pays 
money  to  his  creditor  generally,  without  any  specific  direc- 
tion as  to  the  debt  in  discharge  of  which  it  is  to  be  applied, 
the  creditor  will  be  at  liberty  to  apply  it  in  the  discharge 
of  any  demand,  which  he  has  upon  the  defendant.  See- 
ing, therefore,  that  this  case  is  distinguishable  from  Clay* 
ton's  case  and  that  of  Bodenham  v.  Purchas,  and  as  no 
specific  appropriation  was  directed  by  Naish  to  be  made 
of  the  money  paid  generally,  to  the  part  satisfaction  of  the 
judgment,  I  think  that  Chitty  was  at  liberty  to  apply 
this  money,  if  he  thought  proper,  to  the  discharge  of  the 
simple  contract  instead  of  the  judgment  debt.  I  am  of 
opinion,  therefore,  that  the  Master  was  right,  and  the 
present  rule  must  be  discharged  with  costs. 

Rule  discharged,  with  costs. 
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Doe  d.  Warne  v.  Roe. 

JlALMER  moved  for  judgment  against  the  casual  ejec-  Service  in  eject- 
tor.  The  service  was  on  the  wife  of  the  tenant  in  posses-  ^if"  of  the  ten- 
sion on  the  premises.     The  peculiarity  in  the  case  was,  ant>n  possession 

*  r  ^  'on  the  premises 

that  the  tenant's  Christian  names  were  not  stated  in  the  is  sufficient,  ai- 

rrw.  r        1  •  II  though,  from  the 

notice.  Ine  reason  for  this  was^  that  the  tenant  was  a  conduct  of  the 
foreigner,  and,  on  inquuing  of  his  wife  what  were  her  ^^ferhiJc^^^^^ 
husband's  Christian  names,   she  stated  that  he  had   so  tian  name  is  not 

stated  in  the 

many  French  and  Italian  names  that  she  could  not  tell  notice  at  the 
without  referring  to  her  marriage  certificate,  and  that  she  cUradon.^ 
could  not  do,  without  the  consent  of  her  husband. 

Taunton,  J. — I  think  that  will  do,  although  you  do  not 
know  the  Christian  names  of  the  tenant  in  possession. 

Rule  granted. 


Dixon  v.  Baker. 

Cr  JxEALLE  Y  moYed  for  a  rule  to  shew  cause  why  the  if «  defendant 

outlawry  against  the  defendant  in  this  case  should  not  be  f^^^  an*outiaw- 

reversed.     The  defendant  had  taken  the  benefit  of  the  In-  'X  conditionally 

on  his  suffering 

solvent  Act.     The  Court  discharged  him  absolutely  as  to  eight  months* 

all  his  debts  with  the  exception  of  that  due  to  the  plaintiff*,  Ihe^ court  wiu 

and,  with  respect  to  that,  he  had  been  ordered  to  remain  "u^awrTuuuT 

in  custody  for  eight  months,  unless  he  should  sooner  settle  the  eight 

the  plaintiff's  demand.     The   plaintiff*  still  retained  his  sonmentbave 
outlawry  in  force,  and  the  defendant  was  afraid  of  being    "***"  "^ 
harassed  by  that  outlawry.    The  plaintiff*  could  obtain  no 
benefit  by  retaining  his  outlawry,   and,  therefore,  there 
could  be  no  objection  to  its  being  reversed. 

Taunton,  J. — You  affe  too  early  in  your  application. 
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He  will  not  be  discharged  from  the  pkintiJBT's  claim  until 
he  has  suffered  eight  months*  imprisonment  His  dis- 
charge from  that  debt  is  therefore  conditional,  and  until 
the  condition  is  fulfilled  he  is  not  discharged.  Suppose 
he  were  to  escape,  and  thus  forfeit  the  condition,  he  would 
not  be  entitled  to  the  benefit  of  his  discharge. 

Rule  refused. 


If  a  defendant 
in  an  acdon  of 
replevin,  which 
is  made  a  spe- 
cial jury  cause, 
withdraws  his 
avowries,  and 
the  Judge  di« 
rects  him  to 
pay  "  all  costs, 
tluit  will  not 
include  the  costs 
of  the  special 
jury. 


If 


Bell  v.  Tainthorp. 

TV.  H.  WATSON  applied  to  the  Court  for  a  direction 
to  the  Master  to  allow  the  costs  of  a  special  jury  to  the 
plaintiff.  It  was  an  action  of  replevin,  and  was  made  a 
special  jury  cause  by  the  plaintiff.  At  the  assizes,  the  de- 
fendant withdrew  his  avowries  on  application  to  the  Judge, 
and  an  order  was  made  that  he  should  ^'  pay  all  costs."  Be- 
fore the  Master  it  was  contended,  that  he  ought  to  pay 
the  costs  of  the  special  jury,  as  there  was  no  doubt,  that, 
if  the  cause  had  gone  on,  the  Judge  would  have  certified 
that  it  was  a  proper  one  to  be  tried  by  a  special  jury;  and 
that  that  must  have  been  the  meaning  of  the  words  ^*  all 
costs.*' 


Taunton,  J.— I  cannot  interfere  in  this  case,  for  the 
words ''  all  costs,**  must  mean  all  costs  regularly  due  in  the 
course  of  the  cause^  and  not  the  costs  of  the  special  jury. 
The  costs  of  the  special  jury  must  be  made  the  subject  of 
special  application  to  the  Judge,  when  the  cause  is  tried. 


Order  refused. 
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Westmacott  v.  Cook. 
JK.  V.  RICHARDS  shewed  cause  against  a  rule  nisi  for  in  an  affidavit 

1*11      X* 

cancelling  the  bail-bond,  on  entering  a  common  appearance,  ^h^^^*  ^  i^^' 
The  defendant  had  been  sued  on  a  bailable  latitat,  on  necessary  to 

,  state  the  amount 

which  he  was  not  arrested ;  and  an  affidavit  of  debt  was  of  the  bill. 
made  in  the  year  1831.     Since  then^  he  was  arrested  on  a 
capias  under  a  Judge's  order,  on  the  original  affidavit. 

The  objections  to  the  proceedings  were,  first,  that  the 
affidavit  was  insufficient ;  and,  secondly,  that  it  was  stale, 
in  having  been  made  more  than  a  year  before.  With  re- 
spect to  the  second  objection,  that  was  clearly  cured  by  the 
Judge's  order  to  hold  to  bail.  The  objection  to  the  affi- 
davit itself  was,  that  it  was  on  a  bill  of  exchange  and  in- 
terest thereon,  without  stating  the  amount  of  the  bill  it- 
self. If  that  was  a  good  objection,  the  Judge's  order 
cured  the  defect. 

John  Henderson,  in  support  of  the  rule,  contended, 
that  the  first  objection  could  not  be  cured  by  the  Judge's 
order,  as  the  effect  of  the  order  was  merely  to  enable  the 
plaintiff  to  arrest  the  defendant  a  second  time,  and  left 
untouched  any  question  as  to  the  affidavit,  which  was  not 
before  the  Judge.  The  non-statement  of  the  amount  of 
the  bill  of  exchange  was  clearly  a  defect  in  the  affidavit, 
which  would  entitle  the  defendant  to  have  the  bail-bond 
delivered  up  to  be  cancelled.  He  cited  Brook  and 
Another  v.  Colman{a\  in  which  it  was  held,  after  the 
Court  of  Exchequer  had  taken  time  to  confer  with 
the  other  Judges,  that  the  amount  of  the  bill  must  be 
staled. 

Taunton,  J. — I  think  this  rule  should  be  made  abso- 

(o)  Ante,  p.  7, 
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1834.       lute,  but  not  with  costs.    Although  the  Judge's  order  is 
conclusive  of  all  matters  brought  before  the  learned  Judge 
V-  at  the  time  of  applying  to  obtain  the  order,  it  cannot  affect 

matters  not  brought  before  him.  Now^  it  does  not  appear 
that  this  defect  in  the  affidavit  of  debt  was  brought  to  the 
attention  of  the  learned  Judge  before  he  made  the  order. 
His  order,  therefore,  cannot  be  conclusive  with  respect  to 
it,  and  the  affidavit  therefore  is  to  be  viewed  as  if  no  such 
order  had  been  made.  As  to  the  merits  of  this  applica- 
tion, it  appears  to  me  that  it  has  been  settled  decisively 
by  the  case  of  Brook  v.  Coleman,  that  the  amount  of  the 
bill  should  be  specified  in  the  affidavit  to  hold  to  bail. 
That  as  now  the  constant  practice  at  chambers.  The 
ground  of  it  is  this,  that,  in  an  affidavit  of  debt  for  SO/,  on 
a  bill  of  exchange,  unless  the  principal  and  interest  were 
distinguished,  the  bill  might  only  be  for  15/.,  and  the 
residue  might  be  for  interest.  The  interest  is  in  the  nature 
of  damages,  and  does  not  in  general  form  the  ground  of 
an  arrest.  The  present  rule  must,  therefore,  be  made  ab- 
solute without  costs. 

Rule  absolute,  without  costs. 


Ex  parte  Gardner. 

torn7y  ^"ceVvcd    ^  WILLIAMS  shcwcd  cRusc  agwust  a  rule,  requiringan 
a  promissory      attomcv  of  the  Court  to  take  up  a  promissory  note  for  SOOL 

note  from  the 

father  of  a  clerk  Gardner  had  articled  his  son  to  the  attorney  as  a  clerk,  and 

u  bi^fee  for  ^^^  f^^  ^^  ^^  V^^  ^^  SOOL     For  this  sum  a  promissory 

'  n^iTndertoiciir  ^^^^  ^*^  given  for  that  amount  by  Gardner  to  the  attorney, 

that  the  note  it  being  agreed  that  it  should  not  be  negotiated  until  five 

should  not  be  ^  .,  *...-  .,  i-.i 

negoUated  until  years  from  the  time  of  givnig  it.     At  the  end  of  eighteen 

the  expiration 

of  a  certain 

period,  and  he  did  negotiate  it  contrary  to  his  undertaking,  the  Court  compelled  him  to  take 

it  up. 
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months,  as  it  appeared,  that,  from  the  articles  not  having       ^  1^^-^ 

been  stamped  at  the  time  of  beginning  the  clerkship,  and       ex  parte 

that  consequently  those  eighteen  months  would  not  be      Gardner. 

reckoned  within  the  five  years  of  service  required  by  law, 

a  separation  took  place  between  the  attorney  and  the 

son  of  the  applicant.     Soon  after,  Gardner  was   sued 

on  the  promissory  note  for  SOO/.,  which  he  had  deposited 

in  the  hands  of  the  attorney,  on  the  undertaking  that  it 

should  not  be  negotiated  until  the  expiration  of  five  years, 

he  having  paid  it  away  to  another  person.     He  contended 

that  this  was  an  ordinary  undertaking,  which  any  person 

as  well  as  an  attorney  could  have  given,  and,  therefore, 

could  not   be  enforced  summarily  against  the  attorney. 

The  mere  fact  of  his  being  an  attorney  was  not  sufficient 

to  authorize  the  summary  interference  of  the  Court. 

Taunton,  J. — The  ground  on  which  this  application 
was  made  was,  that  the  attorney  having  expressly  under^ 
taken  not  to  negotiate  the  promissory  note  until  the  expi- 
ration of  the  five  years,  he  had  committed  a  breach  of 
faith  in  negotiating  it  before  the  end  of  that  period.  It 
appears  to  me,  that  the  rule  ought  to  be  made  absolute 
in  all  its  parts,  and  with  costs,  for  Mr.  Oardner  was  com- 
pelled to  come  to  the  Court  in  order  to  enforce  the  pay- 
ment of  this  bill  by  the  attorney. 

Rufe  absolute,  with  costs. 
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SouTHEE  and  Another  r.  Terry. 

If  an  attorney      X  HIS  was  an  action  on  an  attorney's  bilL    At  the  trial  at 

his  ouni  behalf  Guildhall^  in  the  Sittings  after  Trimiy  Term,  1833,  a  ver- 
against  a  rule      jj^j.  ^^  fo^^j  fo^  ^j,^  defendant, 

for  a  new  tnaly 

or  a  tut  procet-  In  the  following  Michaelmas  Term  a  rule  was  granted, 
not* appearing.     Calling  upon  the  defendant  and  his  attomies,  Messrs.  Syl- 

attorney  are^not   ^^^^^  §t  ^oUcCT^   tO   shcw   CauSe  why  a  stci  prOCeSSMiS  Ot 

costs  in  the         ^  q^w  trial  should  not  be  granted.    The  defendant  did 

caose,  bat  must  i  n 

be  made  the  not  appear  to  shew  cause,  but  only  Messrs.  Sylvester  ^ 

ciai'appUcation'  Walker  upon  their  own  behalf.    The  rule  nisi  (which  did 

^d^f  ^t'^'-  ^^^  P^^y  '^^  costs)  was  discharged  in  the  following  Hilary 

plication  is  not  Term,  but  uo  costs  were  asked  for,  nor  any  directions  given 

made  when  the     ,«^  i  4.1  ttl 

rule  is  disposed  by  the  Court  as  to  the  payment  of  them.  Upon  the  taxa- 
wiiUot^i^«  tion  of  the  costs  of  the  action,  the  Master  disallowed  the 
wards  amend  costs  of  Sylvester  ^  Walker^  in  shewing  cause  against  the 
them.  rule,  as  not  being  costs  in  the  cause. 

In  the  following  Easter  Term,  C  Austin  appUed  for  a 
rule  nisi  to  review  the  Master's  taxation,  upon  the  ground 
that  the  costs  of  Sylvester  ^  Walker  in  shewing  cause 
against  the  former  rule  were  costs  in  the  cause,  or,  if  they 
were  not,  then  to  allow  the  rule  to  be  amended  by  order- 
ing the  costs  to  be  inserted.  Taunton,  J.,  granted  a  rule 
nisi  upon  the  first  ground,  but  refused  it  upon  the  latter, 

D.  Pollock  and  W.  H.  Watson  shewed  cause. — They 
contended,  that  the  costs  incurred  by  Sylvester  ^  Walker 
in  shewing  cause  were  not  costs  incurred  by  or  on  the  part 
of  the  defendant,  but  the  costs  of  persons  not  parties  to 
the  suit,  and  therefore  not  costs  in  the  cause.  The  rule 
nisi  was  not  moved  with  costs,  and  the  rule  discharging  it 
was  wholly  silent  as  to  costs.  No  costs  were  asked  for  by 
Messrs.  Sylvester  %  Walker  upon  shewing  cause,  and  the 
Court  gave  no  directions  as  to  costs. 
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C  AuHin^  in  support  of  the  rule,  contended,  that  the        1B34. 
costs  of  the  defendant's  attornies,  in  shewing  cause  on 
their  own  behalf  against  the  rule,  were  substantially  costs 
in  the  cause,  as  much  as  if  they  had  been  incurred  by  or 
on  the  behalf  of  the  defendant  himself,  and  that  the  rule 

to  review  the  taxation  ought  to  be  made  absolute. 

« 

Taunton,  J. — 'I  am  of  opinion,  that  the  Master  has 
rightly  decided  that  the  costs  incident  to  the  shewing 
cause  by  SylveHer  Sf  Walker  were  not  costs  in  the 
cause;  and  that,  to  have  entitled  themselves  to  the  allow- 
ance of  their  costs,  they  should  have  obtained  the  special 
directions  of  the  Court  at  the  time ;  whether  the  Court 
would  have  granted  them  is  not  for  me  to  say.  The  rule 
must  be  discharged  with  costs,  to  be  paid  by  Mr.  Walker, 
the  party  on  whose  behalf  the  application  is  made. 

Rule  discharged,  with  costs. 


Frban  v.  Chaplin. 

JMLANSEL  shewed  cause  against  a  rule  nid  for  setting  Where  a  pUin- 
aside  a  judgment,  signed  by  the  plaintiff  for  want  of  a  vacation,  ^e'de- 
plea.     The  facts  were,  that  the  plaintiff  had  declared  in  infant  benti- 
last  Hilary  Vacation.    In  due  time  he  ruled  the  defen-  parlance,  not- 

withstandinff  the 

dant  to  plead,  and  demanded  a  plea.     The  defendant  2  &  3  Wiu,  4,  c. 
however  did  not  plead,  and  the  plaintiff,  four  days  after  ^Ri^ol^^^r, 
the  demand,  signed  judgment  for  want  of  a  plea.    He  fp?'*'^  *' 
contended,  that  the  judgment  was  regular;  for,  by  the  3  &  Rules.) 
3  Wm.  4,  c.  39,  B.  11,  it  was  provided,  "  That  if  any  writ  of 
summons,  capias,  or  detainer,  issued  by  the  authority  of 
this  act,  shall  be  served  or  executed  on  any  day,  whether 
in  term  or  vacation,  all  necessary  proceedings  to  judg- 
ment and  execution  may,  except  as  hereinafter  provided, 
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1834.        be  bad  tbereon  witbout  delay^  at  the  expirati6n  of  eight 
days  from  the  service  or  execution  thereof,  on  what- 
ever day  the  last  of  such  eight  days  may  happen  to  faS, 
whether  in  term  or  vacation."    This  case  did  not  come 
within  any  of  the  provisions  contained  in  that  section. 
The  question  was,  whether  the  plaintiff,  having  declared 
in  vacation,  was  not  entitled  to  a  plea  at  the  expiration  of 
four  days  after  delivery,  without  the  defendant  imparling. 
He  contended,  that  he  was  entitled  to  a  plea  in  the  vaca* 
tion,  without  the  plaintiff's  having  an  imparlance,  as  the 
above  act  had  virtually  abolished  the  practice  with  respect 
to  imparling;  for  it  rendered  the  proceedings  in  an  action 
independent  of  the  terms.    But  the  terms  alone  regulated 
the  practice  as  to  imparlance.    In  further  support  of  this 
view,  it  was  ordered,  by  2  Reg.  Gen.  H.  T.  4  WUL  4, 
(Pleading  Rules),  that  **  no  entry  of  continuances  by  way 
of  imparlance,  curia  advisare  vuli,  vicecames  non  mint 
breve,  or  otherwise,  shall  be  made  upon  any  record  or  roll 
whatever,  or  in  the  pleadings,  except  the  jurata  pomiur 
in  respectu,  which  is  to  be  retained  (a)/'    The  last  case 
upon  the  point,  previous  to  the  introduction  of  the  late  act 
and  rule,  was  that  of  Edensar  v.  Hoffman  and  Another  (fi). 
There  it  was  held,  that  7  Reg.  Gen.  T.  T.  1  WiU.  4  (c),  as 
to  imparlances,  only  applies  to  cases  in  which  the  writ,  ap- 
pearance, and  declaration  are  of  the  same  term* 

Thesiger^m  support  of  the  rule,  contended,  that  impar- 
lances were  not  absolutely  al^olished  either  by  the  act  or 
the  rule.  As  they  were  not  abolished,  they  must  be  consi- 
dered  as  exbting  in  substance,  though  not  in  name.  Ac- 
cording  to  the  former  practice,  the  defendant  would  have 
been  entitled  to  an  imparlance,  and,  as  no  alteration  has 
been  made  in  the  practice,  he  is  still  entitled  to  one.    The 

(a)  AfUtj  p.  313.    {b)  Ante,  Vol.  1,  p.  304.    (c)  Jnie^  Vol.  i,  p.  104- 
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judgment  in  this  case  having  been  signed  without  giving         1834. 
an  imparlance^  it  was  irregular.  Frean 


Taunton,  J. — It  seems  to  me,  that,  under  circumstances 
similar  to  the  present,  the  defendant  would,  by  the  old  prac- 
tice, have  been  entitled  to  an  imparlance.  I  do  not  think 
that  the  case  otEdensor  v.  Hoffman  is  relevant  to  the  pre- 
sent. But  it  seems  to  me,  that  there  is  such  a  thing  still  as 
an  imparlance*  I  do  not  know  of  any  act  ofParliament  which 
abolishes  the  right  of  the  defendant  to  imparl,  where  he 
would  have  been  entitled  to  it  before  the  passing  of  the  re* 
cent  act.  I  have  been  referred  to  the  Uniformity  of  Pro- 
cess Act;  and  it  has  been  urged,  that,  since  the  provisions 
contained  in  sect.  1 1  of  that  act,  there  cannot  be  any  such 
thing  as  an  imparlance.  I  do  not  see  that  that  section 
has  done  more  than  to  give  the  plaintiff  a  greater  facility 
of  proceeding;  but  it  does .  not  remove  the  privilege  of 
the  defendant  to  have  an  imparlance  in  cases  where, 
before  the  passing  of  the  recent  act,  he  would  have 
been  entitled  to  imparl.  If  he  had  a  right  to  imparl,  the 
judgment  was  irregular,  and  therefore  ought  to  he.  set 
aside. 

Rule  absolute,  with  costs. 


V, 

Chaplin, 


Rex  r.  Holloway. 

JL  HE  Attorney-General  applied  for  a  rule  to  shew  cause  The  Court  of 
why  the   amount  of  the   recognizances,   which  certain  Jf«V'.^«^* 

^  ^  °  '  CEDnot  interfere 

magistrates  at  Brighton,  in  Sussex,  had  required  the  de-  to  reduce  the 

fendant  to  enter  into,  should  not  be  reduced.    The  facts  cunty  which 

of  the  case  were  these :— The  defendant,  who  is  a  pub-  J^quTre^'STfen- 

lican  at  Brighton,  had  sent  a  letter  to  a  Mr.  Seymour,  a  danttogive  for 

.  1.111  *^'  preservation 

magistrate  at  Brighton,  which  the  latter  considered  as  of  the  peace. 


0. 

HOLLOWAY. 
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intended  to  provoke  him  to  fight  a  duel.  He  accord- 
ingly applied  to  the  magistrates  there,  and  they  required 
the  defendant  to  enter  into  his  recognizance  in  500^., 
and  to  obtain  two  sufficient  sureties  in  S5(M.  each,  to 
keep  the  peace  for  two  years  towards  Mr.  Seymoury  and 
all  others  of  his  Majesty's  subjects.  The  defendant,  not 
being  prepared  with  the  two  sureties,  remained  in  custody 
until  the  time  of  the  assizes,  when  he  was  tried  on  an  in- 
dictment for  sending  the  letter  in  question,  found  guilty, 
and  fined  a  shilling*  Still,  however,  as  he  had  been  un- 
able to  procure  the  two  sureties  required,  he  was  detsuned 
in  custody.  He  was  of  course  willing  to  enter  into  bis  own 
recognizance  for  the  500/.,  but  he  was  unable  to  procure 
the  sureties  for  the  amount  required.  To  keep  him  in  prison 
until  he  should  procure  sureties,  which  it  was  impossible 
for  him  to  procure,  was  in  fact  the  same  as  condemning 
him  to  imprisonment  for  two  years;  while  thei  offence, 
which  gave  rise  to  this  proceeding,  was  only  punished 
with  a  fine  of  one  shilling.  The  present  application,  there- 
fore, was  to  remove  the  proceedings  into  this  Court,  in 
order  that  the  amount  of  the  sureties  required  to  be 
given  by  the  defendant  might  be  reduced.  Security  to 
a  smaller  amount,  he  might,  perhaps,  be  able  to  find; 
but  it  was  utterly  impossible  for  him  to  find  it  to  the 
amount  insisted  on  by  the  magistrates. 

Taunton,  J.,  after  having  consulted  the  Master  of  the 
Crown  Office  (Mr.  Rob%nson)y  said,  that  the  present  was 
a  perfectly  unprecedented  application.  If  the  proceed- 
ings  were  before  the  Court,  there  seemed  no  power  to  re- 
duce the  amount  of  the  security  required  by  the  magis^ 
trates;  they  were  the  conservators  of  the  peace,  and 
the  amount  of  the  security  which  the  defendant  was  to 
find  was  in  their  discretion.  The  Court  could  not  inter- 
fere to  control  that  discretion. 

Rule  refused. 
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Ex  parte  Fenn. 

JJIR.  FENN  (in  person)  applied  for  a  rule  to  shew  cause  An  attachment 
why  an  attachment  should  not  issue  against  a  certain  at*  cannot  i^moV. 

tomey  for  misconduct,  which  the  affidavit  on  which  the  «f  forbyacoIn- 
■'  '  plainant  in  per- 

motiiHi  was  made  imputed  to  him.  son,  but  the 

motion  must  be 
made  by  a  gen* 

Lord  Dei<M4^>  C.  J. — An  application  for  an  attach-  «^"»>»»  »^  ^*»« 

bar* 

ment  is  in  th^  nature  of  a  criminal  information^  and  the 

Court  always  requires  that  such  a  motion  should  be  made 

by  a  gentleman  at  the  bar,  in  order  that  it  may  have  the 

sanction  of  that  gentleman's  name  for  the  application.  To 

you,  therefore,  who  apply  in  person,  the  Court  cannot 

grant  a  rule  for  an  attachment. 

Rule  refused  (a). 

{a)  See  Ex  parte  Pitt,  ante,  p.  439. 


®rin(tg  ®erm. 

IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  WILL.  IV. 


Frith  v.  Lord  Donegal. 

JbiRLE  moved  that  the  service  of  the  writ  of  summons,  The  Court  will 
issued  in  this  case,  should  be  good  service,  if  left  at  the  ^  U  wl^edS" 
residence  of  a  Mr.  Mayland,  the  late  agent  of  the  noble  ^^  ^^uae  of  the 

*  _  ,  agent  of  a  defen- 

defendant.     The  action  was  for  the  price  of  certain  shoes  dantoutofthe 
delivered  on  his  lordship's  account  at  the  house  of  the  i"def  to  «ie^ 
agent.     Various  applications  had  been  made  to  his  lord-  J.®  •*»*yte  of 
ship  by  letter,  he  being  now  in  Ireland.    To  these  no  an-  the  pUintiff 
swers  were  returned.     Attempts  had  also  been  made  to  accorcUngtothe 
find  him  at  the  agent's,  but  without  success.     The  Statute  f'^tmiLAX 
of  Limitations  was  about  to  operate,  and  the  present  sum-  ^9,  s.  lo. 
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mons  had  been  issued  for  the  purpose  of  saving  it.  The 
object  of  the  present  application  therefore  was,  that  the 
service  at  the  agent's  house  might  be  good  service,  in  or- 
der that  the  plaintiff  might  proceed  without  having  his 
remedy  injured  by  operation  of  the  statute. 


Patteson,  J. — ^It  does  not  appear  that  there  is  any 
precedent  for  such  a  mode  of  service  as  that  which  is 
here  sought  to  be  adopted.  As  the  object  of  issuing  the 
process  is  to  save  the  Statute  of  Limitations,  and  you  can- 
not find  the  defendant's  residence,  you  may  adopt  the  course 
pointed  out  by  s.  10  of  2  &  3  Will*,  c.  39  (a).  That  will 
answer  the  purpose  of  the  plaintiff,  to  prevent  bis  bemg 
deprived  of  his  remedy. 

Rule  refused. 

(a)  See  3  Dowl.  Statutes,  151. 


Ex  parte  Law. 

A  defendant  WT IGHTMAN  moved  for  a  rule  to  shew  cause  why  a 
ciedasticai  ^^t  of  prohibition  should  not  issue  to  the  Ecclesiastical 
MMrbefoK  he'  ^^^^9  requiring  it  to  cease  from  entertaining  a  certain  suit 
can  apply  for      proceeding  in  it,  for  the  establishment  of  a  will,  on  the 

ground  that  a  question  of  law  would  arise  in  the  course  of 
the  inquiry.  The  will  had  been  prepared  by  Mr.  Law,  who 
was  an  attorney,  and  had  not  been  paid  for;  he  was  also  en- 
titled to  other  money  for  costs  out  of  the  testator's  estate. 
On  the  will,  which  was  in  his  possession,  he  had  conse- 
quently a  lien.  Of  that'  claim  the  Ecclesiastical  Court 
would  take  no  notice;  but  would  at  once  proceed  by  cita- 
tion, and  compel  him  to  deliver  it  up.  He  would  then 
be  deprived  of  the  right  which  at  law  he  possessed.  Mr. 
Law  had  not  at  present  appeared. 

Patteson,  J. — I  do  not  know  at  present  that  the  Court 
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will  not  allow  his  claim  of  Hen,  as  he  has  not  appeared.     It         1834. 
is  his  business  to  appear,  and  then,  if  he  does,  and  the 

,  .  .  ^'  fxirte 

Ecclesiastical  Court  will  not  take  notice  of  his  claim^  the  Law. 

Court  may  interfere.     He  is  at  present  too  early  in  his 

application. 

Rule  refused. 


Rex  v.  Pasman  and  Others. 

(Before  the/our  Judges.) 

r  .  LEE  moved  for  a  rule  to  shew  cause  why  the  prose-  The  prosecutor 
cutor,  Whalley^  should  not  pay  the  costs  of  the  defendants'  remove  his  in- 
preparation  for  their  trial  at  the  Middlesex  Sessions,  un-  J^*"!f"f  *'  *"^ 

■^     "^  '  time  before 

der  these  circumstances : — It  was  an  indictment  against  the  tnai,  and  the 

defendants  for  a  conspiracy  to  strike  Whalleyy  who  was  an  jurisdiction  over 

attorney,  off  the  roll.    The  bill  was  found  at  the  Middlesex  J^^  J^^  '^^: 

Sessions,  and  regular  notice  of  trial  given  by  the  defen-  «'»'»"« **»»* 

.  ^  ^  right. 

dants.  At  the  day  of  trial,  just  before  the  case  was  called 
on,  a  certiorari  was  produced  for  the  removal  of  the  indict- 
ments Most  of  the  defendants'  witnesses  were  brought  from 
the  coiftitry,  and,  consequently,  a  very  great  and  useless 
expense  was  incurred  in  preparing  for  the  trial  at  the  Mid- 
dlesex  Sessions.  This  expense  was  rendered  useless  by 
the  vexatious  proceedings  of  the  prosecutor,  and,  there- 
fore, he  ought  to  be  compelled  to  reimburse  the  defen- 
dants. .  A  rule  nisi  was  accordingly  granted,  and  against 
that  ruli 


Sir  James  Scarlett  and  </.  Jdrvis  shewed  cause,  and 
contended,  that  the  prosecutor  had  a  right  to  remove  his 
indictment,  by  certiorari^  at  any  time  before  trial.  If  any 
expenses  were  caused  to  the  defendants  in  consequence 
of  the  exercise  of  that  right,  the  Court  had  no  authority 
to  compel  the  prosecutor  to  reimburse  them. 

VOL.  n.  N  N  D.  p.  c. 
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1834.  V,  Lee,  in  support  of  the  rule,  urged  the  great  hard- 

ship inflicted  on  the  defendants,  by  the  harassing  pro- 
ceedings of  the  prosecutor,  and  cited  Jones  v.  Davies  and 
Others  (a).  There,  a  certiorari  issued  to  remove  a  cause 
from  the  Court  of  Great  Sessions  in  Wales,  without  any 
special  ground  for  so  doing,  and  without  any  notice  to  the 
opposite  party,  and  was  not  delivered  to  the  Judges  of 
the  Court  till  the  day  before  the  trial  would,  in  course, 
have  taken  place,  and  after  great  expenses  had  been  in- 
curred ;  the  Court  quashed  the  certiorari,  and  directed  a 
procedendo  to  issue,  and  ordered  the  party  obtaining  the 
certiorari  to  pay  the  opposite  party  the  costs  incurred  by 
the  latter  in  the  Court  below.  Again,  in  The  King  v.  Bar- 
trum  (6),  upon  an  indictment  for  perjury,  moved  into  the 
King's  Bench  by  certiorari,  it  was  decided,  that,  if  the 
prosecutor  give  notice  of  trial  to  the  defendant,  and  with- 
draw his  record,  without  countermanding  his  notice  in 
time,  he  shall  pay  costs  to  the  defendant* 

Lord  Denman,  C.  J. — It  appears  to  me,  that,  as  the 
certiorari  issued  legally  and  regularly,  the  Court  cannot 
interfere,  to  make  the  prosecutor  pay  any  costs  consequent 
on  the  issue  of  it. 

LiTTLEDALE,  J. — ^lu  the  former  of  the  cases  cited  in 
support  of  this  application,  the  certiorari  was  improperly 
issued  on  two  grounds— ^rst,  that  some  special  reason 
must  in  such  cases  be  stated  for  issuing  a  certiorari  into 
a  Court  of  Great  Sessions;  and,  secondly,  that  notice  of  it 
had  not  been  given  to  the  defendant.  But  here,  the  cer- 
tiorari issued  quite  regularly,  and,  therefore,  there  can  be 
no  reason  for  visiting  the  prosecutor  with  costs  conse- 
quent on  a  proceeding  which  was  perfectly  regular.  The 
next  case  is  not  in  point,  because  the  objection  arose  at  a 

(a)  1  B.  &  C.  143.  (6)  8  East,  269. 
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much  later  period  of  the  proceedings  in  consequence  of        1834. 
the  prosecutor  not  countermanding  his  notice  of  trial  in 
due  time.  I  do  not  see  how  the  Court  can  interfere  in  the 
way  which  this  rule  requires. 

Taunton,  J.,  and  Williams,  J.,  concurred. 

Rule  discharged,  with  costs. 


(Before  the  four  Judges.) 
Spragg  r.  Willis,  the  Elder. 

J:  RICE i  on  a  former  day,  had  moved  for  an  attachment  The  rule  for  an 
for  non-payment  of  the  balance  found  due  by  the  Master's  •^^'^J^j^enrof 
aUoeatur  between  the  attorney  of  the  plaintiff  and  his  coets,  pursuant 

to  the  Master's 

client ;  but,  the  officer  having  drawn  up  the  rule  nisi  only,  allocatur,  be- 
application  was  now  made  that  the  rule  might  be  abso-  anrdient,'!!^^ 
lute  m  the  first  mstance,  pursuant  to  the  rule  of  Trinity,  ^^^^^  *"* 
17  Geo*  3,  which  orders  that  attachments  shall  be  abso« 
lute  in  the  first  instance,  in  three  cases,  one  of  which  is, 
''  for  non-payment  of  costs  on  the  Master's  aUocaiur.*'  In 
this  case,  the  reference  to  the  Master  was  of  a  general 
bill  of  costs  between  attorney  and  client. 

The  Court,  after  consulting  with  the  Master,  considered 
this  to  be  a  cose  not  coming  within  the  above  rule  of  Court, 
which  applied  to  the  particular  costs,  as  upon  the  consent 
rule  in  ejectment,  or  upon  discharging  a  rule ;  here,  the 
bill  is  in  the  nature  of  an  account  between  the  parties,  and 
the  Master's  allocatur  in  the  nature  of  an  award. 

It  was  then  suggested,  that  the  practice  was  different 
in  the  Common  Pleas  and  Exchequer,  and  the  Court 
took  time  to  consult  the  Judges. 

N  v2 
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1834.  On  a  subsequent  day,  the  Court  stated  that  the  pro- 

thonotaries  of  both  those  Courts  had  certified  that  a  rule 
in  such  a  case,  in  their  Courts  respectively,  was  only  nui. 

Rule  nisi  granted  (a). 

(a)  Brayv,  Yates,  ante.  Vol.  1,  p.  459;  and  Boomer  v.  Mellor^  pott, 
p.  533.    Tidd's  Prac.  480,  9th  ed. 


Francb  9.  Clarkson. 

The  defendant  ARMSTRONG  moved  for  a  rule  to  shew  cause  why 
plaintiff  may^  the  sheriff  should  not  return  the  writ  executed  by  him  in 
to**  to*  *th"^  *^*®  case,  or  pay  the  money  deposited  in  his  hands  in  lieu 
writ  of  bail  should  not  be  paid  into  Court.     The  facts  were, 

that  the  defendant,  on  being  arrested,  deposited  in  the 
hands  of  the  sheriff  the  amount  of  the  debt  claimed,  and 
10/.  for  costs,  pursuant  to  the  43  Geo.  3,  c.  71.  The  sheriff 
neither  returned  the  writ,  nor  paid  the  money  into  Court. 
The  defendant  was  desirous  of  leaving  the  money  in  Court 
to  abide  the  event  of  the  action,  and  to  pay  in  10/.  more 
for  costs,  pursuant  to  the  7  &  8  Geo.  4,  c.  71.  This,  how- 
ever, he  was  unable  to  do,  unless  the  money  was  paid  into 
Court.  The  plaintiff  had  not  ruled  the  sheriff  to  return 
the  writ,  and  there  was  good  reason  to  suppose  he  would 
not.  Unless,  therefore,  the  defendant  were  permitted  to 
rule  the  sheriff  to  return  the  writ,  there  would  be  no  means 
of  compelling  him  to  pay  the  money  into  Court. 

Patteson,  J,— I  do  not  see  why  the  defendant  should 
not  be  at  liberty  to  rule  the  sheriff  to  return  the  writ  as 
well  as  the  plaintiff.  You  may,  therefore,  take  your  rule 
against  the  sheriff,  requiring  him  either  to  return  the  writ 
or  bring  the  money  into  Court. 

Rule  nsW,  accordingly. 
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Boomer  r.  Mellor. 

fwHITE  moved  for  an  attachment  for  non-payment  of  The  rule  for  an 
costs  and  disbursements  by  a  client  to  his  attorney,  pur-  non-payment  of 
suant  to  the  Master's  allocatur.    The  question  was,  whfe-  *"^  between 

^  '  attorney  and 

ther  the  rule  should  be  absolute,  or  nisi  in  the*  first  in-  client  it  nM  in 

tlie  first  in- 
stance* stance* 

Patteson,  J. — The  allocatur^  in  this  case,  is  in  the  na- 
ture of  an  award;  and,  therefore,  the  rule  should  be  nUi  in 
the  first  instance. 

Rule  nisi  accordingly. 

See  Tidd'8  Prac.  480, 9th  ed. ;  Bray  v.  Yaiet,  ante,  Vol.  1,  p.  469,  and 
Sprtigg  v.  WMU,  ante,  p.  531. 


Ex  parte  Deane. 

Cy.  CRESS  WELL  applied  for  a  rule  to  shew  cause  wljy  The  Court  will 

,  111  not  interfere 

a  person,  who  was  now  an  attorney,  should  not  pay  over  summarily  to 

certain  sums  of  money,  and  furnish  an  account  of  others  toroey  to'iiy 

which  he  had  received  during  his  clerkship,  to  his  late  o^«>^  ^^  account 

for  money  re- 
master* celled  by  him 


Patt£son,  J«— He  was  not  an  attorney,  it  appears,  at 
the  time  when  he  became  possessed  of  these  sums,  and, 
therefore,  the  plaintiff  cannot  interfere  summarily.  You 
must  have  recourse  to  your  action. 

Rule  refused. 


during  his 
clerkship. 
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If  a  plaintiff 
does  not  pro- 
ceed within 
two  termt  after 
issne  is  J<Mned| 
wluch  issue  is 
directed  to  be 
tried  before  the 
sheriff  under 
the3&4fFtR 
4,  c.  42,  s.  17, 
the  defendant 
is  entitled  to 
judgment  as  in 
case  of  a  non- 
suit, as  in  ordi- 
nary cases. 


HoRwooD  V.  Roberts. 

JdARSTO  W  obtained  a  rule  msi  for  judgment  as  in  case 
of  a  nonsuit.  It  was  an  issue  directed  by  a  Judge's  or- 
der, under  the  S  &  4  WiU.  4,  c.  42,  s.  17  (a\  to  be  tried 
before  the  sheriff.  After  issue  joined,  the  plaintiff  had 
neglected,  during  two  terms,  to  proceed  according  to  the 
course  and  practice  of  the  Court. 

R.  V.  Richards  shewed  cause  against  this  rule,  and  con- 
tended that  a  proceeding  before  the  sheriff  could  not  be 
considered  as  a  proceeding  according  to  the  course  and 
practice  of  the  Court.  The  words  of  the  statute  14  Geo,  2, 
c.  17, ''  course  and  practice  of  the  Court,"  must  mean  the 
course  and  practice  of  the  superior  Court. 

Cur.  adv.  cult. 

Patteson,  J. — I  have  referred  to  the  Judges  on  this 
subject,  and  we  are  of  opinion  that  all  proceedings  pre- 
paratory to  the  trial  of  the  issue  before  the  sheriff  must 
be  considered  as  the  course  and  practice  of  this  Court; 
they  have,  consequently,  all  the  incidents  connected  with 
them.  The  plaintiff,  not  having  proceeded  within  the  two 
terms  after  issue  joined,  the  defendant  is  entitled  to  judg- 
ment as  in  case  of  a  nonsuit. 

Rule  discharged,  on  a  peremptory  undertakiog; 
the  plaintiff  to  pay  the  costs  of  the  day. 


(a)  See  Dowliiig*8  Practice,  p.  134. 
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HoDGKINSON  V.  HoDGKINSON. 

(Before  the  Jour  Judges.) 

mLNO  WLES  obtained  a  rule  nisi  for  discharging  the  de-  if  the  copy  of 
fendant  out  of  custody  on  filing  a  common  appearance,  on  ed  ^^^^' 
the  ground  of  a  variance  between  the  copy  of  the  writ  of  [f*****"'  *^  ^*>« 

^  ^^  time  of  execut- 

capias  served  on  the  defendant  at  the  time  of  executing  ing  the  writ  is 

the  writ  and  the  original.     The  original  was  directed  to  the  sheriff  of 

"  the  Sheriff  of  Middlesex,""  and  the  copy  was  directed  ^^^^^^U- 

*'to  the  Sheriff  of  Middesex."     The  letter  "/"  was  i^'''".^t 

Court  will  dis- 

omitted  in  spelling  the  word  "  Middlesex"  charge  the  de- 

fendant on  fil- 
ing a  commoQ 

Stephen,  Serjt.,  shewed  cause  against  this  rule. — The  appc*»nce. 
meaning  of  the  S  &  3  Will.  4,  c.  39,  s.  4,  when  it  spoke 
of  **  a  copy,'*  did  not  mean  a  copy  corresponding  in  every 
letter.  But  here  the  omission  of  the  letter  'T'  was  no- 
thing more  than  an  allowable  contraction  of  the  word 
*'  Middlesex."*  The  omission  here  could  not  be  considered 
as  altering  the  sense^  although  the  sound  might  be  altered. 
It  would  scarcely  be  contended  that  the  defendant  had 
been  mistaken  in  the  meaning  of  the  writ,  or  that  he  could 
have  been  prejudiced ;  and  the  Court  would  hardly  decide 
that  the  omission  of  a  single  letter  was  sufficient  to  nullify 
the  copy. 

Knowles,  contrh,  cited  Smith  v.  Crump  (a),  where  it  was 
decided,  that,  in  a  writ  of  summons,  if  the  name  of  the 
plaintiff  is  omitted  as  the  person  who  will  enter  an  ap- 
pearance for  the  defendant,  if  he  enters  one,  it  is  an  irregu- 
larity. There  Mr.  Justice  Parke  said — "  The  omission  is 
an  irregularity.  The  statute  provides  the  form  in  which 
the  summons  is  to  be  drawn ;  and  if  parties  will  not  take 
the  trouble  of  looking  at  the  act  before  they  proceed^  they 

(a)  Antcy  Vol.  1,  p.  619. 
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1834.        must  take  the  consequences.     If  we  once  enter  into  tlie 

HoDGKiNsoN    9*^®®''®"^  o^  what  is  material,  or  what  is  immaterial  in  the 

V'  process,  we  shall  have  innumerable  questions  of  that  sort 

HODOKINSON. 

coming  before  the  Court.  The  best  way  is  to  make  par- 
ties remember  the  course  they  ought  to  pursue,  by  setting 
aside  their  proceedings  for  not  doing  what  they  ought." 
This  case  sufficiently  shewed  that  the  Court  required  the 
form  to  be  strictly  pursued,  and  would  not  enter  into  the 
consideration  of  whether  the  dereliction  of  it  was  or  was 
not  essential.  He  submitted  that  the  Uue  rule  in  such 
cases  was,  that,  where  the  omission  of  a  single  letter  al- 
tered neither  the  sound  nor  the  sense,  it  was  an  immaterial 
alteration ;  but  if  it  caused  a  different  sound  or  sense,  it 
was  a  material  alteration.  Here,  the  sound  was  rendered 
altogether  diiSerent  by  the  omission,  and  therefore  it  must 
be  considered  as  material;  and,  therefore,  the  execution 
of  the  writ  must  be  set  aside,  and  the  defendant  dis- 
charged. 

Lord  Denman,  C.  J. — The  act  required,  that,  where 
the  writ  of  capias  is  executed,  a  copy  shall  be  served 
on  the  defendant.  That  must  mean  that  a  correct  copy 
shall  be  served  on  him.  Now,  it  appears  to  me  that  the 
correct  rule  of  construction,  in  such  a  case,  is  suggested 
by  Mr.  Knowles,  namely,  that  the  omission  of  a  letter  is 
immaterial,  if  it  is  not  productive  of  a  variation  either  in 
sound  or  sense ;  but,  if  it  does,  it  is  material.  Here,  the 
omission  does  produce  a  variation  in  sound  and  sense,  and 
therefore,  it  appears  to  me,  that  the  rule  ought  to  be  made 
absolute. 

LiTTLEDALE,  J.,  Taunton,  J.,  and  Williams,  J.,  con- 
curred. 

Rule  absolute. 
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Davies  9.  Parker. 

JSARSTOW  moved  for  a  rule  to  shew  cause  why  the  "Slander"  is  a 
writ  of  summons  in  this  case  should  not  be  set  aside^  on  scriptionofthe 
the   ground   of  a   misdescription   of  the  form  of  action  ^^^^rf^^f^" 
adopted  by  the  plaintiff.     He  was  aware  that  the  present  summons, 
was  an  objection  siriciissimi  juris;  but  he  submitted  that, 
on  the  authority  of  decided  cases,  as  well  as  principle,  it 
was  an  objection  which  ought  to  prevail.    The  form  of  the 
writ  of  summons  given  in  the  schedule  to  the  2  &  3  Will.  4, 
c.  39,  (the  Uniformity  of  Process  Act),  must  be  strictly 
pursued.     In  the  case  of  Smith  v.  Crump  (a),   where,  in  a 
writ  of  summons,  the  name  of  the  plaintiff  was  omitted  as 
the  person  who  would  enter  an  appearance  for  the  defen- 
dant, if  he  did  not  enter  one^  although  it  must  be  quite 
clear  that  the  plaintiff  was  the  person  who  would  enter  the 
appearance,  the  Court  held  the  omission  to  be  an  irregu- 
larity, and  observed — '*  If  we  once  enter  into  the  question 
as  to  what  is  material  or  what  is  immaterial  in  the  pro- 
cess,  we  should  have  innumerable  questions  of  that  sort 
coming  before  the  Court."     In  the  case  of  Richards  v. 
Stewart  {b),  the  Court  of  Common  Pleas  set  aside  a  writ  of 
capias  on  the  ground  of  its  describing  the  cause  of  action 
as  **  an  action  of  trespass  on  the  case,"  instead  of  *'  an 
action  on  promises."     There  Lord  Chief  Justice  Tindal 
said — ^'  I  think  the  more  safe  and  convenient  course  for 
the  interest  of  the  public  will  be,  to  give  to  the  words  of 
the  statute,  and  the  forms  thereby  prescribed,   a  strict 
construction,   for    private  convenience  must  always  give 
way  to  that  of  the  public ;  and  it  will  be  more  convenient 
for  the  public  that  a  plain  intelligible  rule  be  laid  down, 
capable  of  being  interpreted  by   any  individual."    The 

(a)  Ante,  Vol.  1,  p.  519.  (6)  3  M.  8t  Scutt,  774. 


5S8  CASES  IN  TUB  PRACTICE  COURT,  K.  B. 

i834.  case  of  King  v.  Skeffingian  (a). was  to  the  same  effect.  In 
the  case  of  Hodgkinson  v.  Hodgkinson  (b),  which  had 
come  before  the  full  Court  of  King's  Bench  shortly  before, 
the  Court  had  carried  the  rule  to  a  greater  extent  than  any 
other  of  the  cases  which  he  had  cited — ^there,  the  writ 
was  directed  **  to  the  sheviS  o{  MkUlesex,**  and  the  copy 
served  on  the  defendant  was  directed  ^'  to  the  sheriff  of 
Middlesex"  The  Court  there  held  that  to  be  an  irregu*;' 
larity,  and  discharged  the  defendant  out  of  custody  on  en- 
tering common  appearance.  These  authorities  shew  that 
the  form  of  the  writ  in  the  schedule  must  be  strictly  pur- 
sued. Now,  what  was  required  by  the  schedule  with  re- 
spect to  the  form  of  action?  It  required  that  the  generic 
term  expressive  of  the  form  of  action  adopted  by  the  plain- 
tiff should  be  stated  in  the  writ.  But  here,  only  a  particular 
instance  of  a  genus  of  action  was  stated,  instead  of  the 
genus  itself.  The  action  of  slander,  it  was  true,  was  an 
action  on  the  case ;  but  it  was  only  one  instance  of  that 
genus  of  action,  and  that  was  not  in  conformity  with  the 
provisions  of  the  statute. 

Patteson,  J. — It  seems  to  me  that  greater  information 
is  given  to  the  defendant  by  using  the  words  *^  action  of 
slander,"  than  by  using  the  words  *'  action  on  the  case." 
I  incline  very  much  to  the  opinion  expressed  by  my 
Brother  Parke,  in  Pell  v.  Jackson  (c),  which  was,  that 
**  libel"  was  a  sufficient  description  of  the  form  of  action 
in  the  writ.  I  will,  however,  consider  the  case,  and  con-* 
suit  the  other  Judges  upon  it. 

Cur.  adv.  vuU. 

Patteson,  J. — In  this  case  an  application  was  made  to 


{a)  Autc,  Vol  I,  ^.686. 
(6)  Ante,  p.  535.  (c)  Antcy  p.  445,  and  Dowl.  Prac.  45. 
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set  aside  a  writ  of  summons,  on  the  ground  that  the  de-  1834. 
scription  of  the  form  of  action  adopted  by  the  plaintiff 
stated  in  the  writ,  was  *f  an  action  of  slander,"  instead  of 
**  an  action  on  the  case.'*  It  is  to  be  observed,  that  the  act 
of  Parliament  is  not  quite  correctly  drawn  in  some  particu- 
lars. The  phrase,  ^'  an  action  on  promises,**  is  untechnical 
for  there  is  no  such  thing,  strictly,  as  an  '^  action  on  pro* 
mises ;"  but  it  appears  to  have  been  the  object  of  the  legis- 
lature to  convey  information  to  the  defendant  as  to  the  na^ 
ture  of  the  action  to  be  brought  against  him ;  and  I  think 
that  the  phrase,  **  action  of  slander,*'  conveys  information 
to  him  better  than  the  phrase  ''  action  on  the  case  "  could. 
The  rule  now  prayed  for,  therefore,  cannot  be  granted. 

Rule  refused. 


Ex  parte  HoBSO^. 
V.  WILLIAMS  applied  for  leave  of  the  Court  for  the  The  right 

1..  t*  1  i-rxv  ^   ■%M»    1       t    names  of  all  the 

admission  of  a  gentleman  named  Dobson^  next  Michael-  persons  with 
mas  Term,  under  these  circumstances : — Mr.  Dobson  had  hia^JIJ^ed^duf. 
served  his  clerkship  with  three  different  gentlemen  at  ing  the  five 

— .  ,  years  must  be 

Lancaster.    The  name  of  one  of  these  gentlemen  was  JRo-  introduced  into 
binson.     The  person  to  whom  he  gave  instructions  to  stick  hJinteiSon  to 
up  the  necessary  notices,  pursuant  to  R.  21  31  Geo.  3  (a),  *PP*y  ^"»'~*- 
and  R.  T.  33  Geo.  3  (6),  outside  the  Court  and  in  the 
King's  Bench  oflSce,  had,  by  mistake,  put  the  name  of 
*^ Roberts/*  instead  of  "Robinson,**  into  those  notices: 
the  mistake  was  only  discovered  on  the  ninth  day  of  the 
term,  and  the  application  now  made  was,  that  the  notices 
might  now  be  amended,  and  be  considered  sufficient  to 
entitle  the  applicant  to  admission  in  the  next  term.     It 
was  a  mere  accident,  and  the  Court  would,  under  those 
circumstances,  perhaps,  feel  inclined  to  relax  the  strict 

(a)  4  T.  R.  379.  (b)  5  T.  R.  368. 
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1834.         rule,  which  required  that  the  names  of  all  the  persons  with 
Ex  parte       whoin  the  clerk  had  served  should  be  introduced  into  the 
DoBsoN.       notice.     He  had  got  an  affidavit,  shewing  that  there  was 
no  person  named  Roberts^  an  attorney,  at  Lancaster, 

Patteson,  J. — It  seems  to  me  that  the  notice  will  not 
be  sufficient;  for,  in  the  case  otEx  parte  Jones  (a)y  it  was 
held,  that  if,  during  the  five  years,  a  clerk  is  assigned  for  a 
certain  period,  and,  at  its  conclusion,  re-assigned  to  his  ori- 
ginal master,  the  name  of  the  assignee  must  be  stated  ia 
the  notices  of  the  clerk's  intention  to  apply  for  admission. 
I  will,  however,  consult  the  otlier  judges. 

Cur.  adv.  vult. 

Patteson,  J. — I  am  sorry  to  state,  that,  after  consult- 
ing the  other  Judges,  we  are  all  of  opinion  that  the  Court 
cannot  assist  this  gentleman.  He  must  wait  now  until 
next  Hilary  Term  before  he  is  admitted  (6). 

V.  Williams,  therefore,  look  nothing  by  his  motion. 

(a)  Ante,  Vol.  1,  p.  439. 
(6)  Ex  parte  Stokes,  1  Cbit.  Rep.  556,  accord. 

Domett  r.  Helyer.  Helyer  t?.  Domett. 

No  set-off  of  JtitRLE  moved  for  a  rule  to  shew  cause  why  the  judg- 

bc  aliowedr  *nent  recovered  by  the  plaintiff,  in  the  former  of  these  two 

the"arUe*out  ^*^®^»  should  not  be  sct  off  against  a  judgment  recovered 

of  the  same  by  the  defendant  in  the  latter.    The  former  was  an  action 

award,  without      i  -    •  .  -  i  .        i  .  i 

satisfying  the       oy  a  father  agamst  a  tanner  for  not  teaching  his  son,  who 
attorney  8  Uen.     j^^j  \}e^xi  apprenticed  to  the  defendant;  and  the  latter,  an 

action  by  the  tanner  against  the  father  for  the  negligence 
of  the  son  in  servhig.     Both  causes  were  referred  to  an 
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arbitrator^  and  he  had  directed  that  judgment  for  a  cer-         1^34. 
tain  sum  should  be  entered  up  for  the  plaintiff  in  each  ac-       domett 
tion.     The  present  application  was  to  set  off  one  judg-  ^' 

ment  against  the  other,  without  regard  to  the  attorney's 
lien.  He  was  aware  of  the  rule  of  Hilary  Term,  2  Will.  4, 
on  the  point,  but  he  submitted  that,  as  both  judgments 
arose  out  of  one  award,  it  might  be  an  exception  to 
the  rule. 

Patteson,  J. — I  cannot  allow  one  judgment  to  be  set 
off  against  the  other,  except  on  the  condition  of  satisfy- 
ing the  attorney's  lien.  The  93rd  section  of  1  Reg.  Getin 
H.  T.  2  Will,  'if  (a),  expressly  orders,  that,  **no  set-off  of 
damages  or  costs  between  parties  shall  be  allowed  to  the 
prejudice  of  the  attorney's  lien  for  costs  in  the  particular 
suit  against  which  the  set-off  is  sought."  Unless  the  at- 
torney's lien,  therefore,  is  satisfied,  the  set-off  cannot  be 

allowed. 

Rule  granted  on  those  terms. 

(a)  Ante,  Vol.  1,  p.  196. 


Fortescue's  Bail. 

x^ROWDER  opposed  bail,  on  the  ground  that  he  had  ir  a  bail  has  two 
two  residences,  one  in  Kenty  and  the  other  in  London^  and   denoe,  kUoniy 
only  one  of  them,  namely,  the  residence  in  Kenty  was  given  \^^^  *^ 
in  the  notice  of  bail.     The  second  rule  of  Trinity  Term,   tbem  in  the 

note* 

1  WilL  4(a),  required  the  notice  to  state  ''the  street  or 
place,  and  number  (if  any),  where  each  of  the  bail  resides, 
and  all  the  streets  or  places,  and  numbers  (if  any),  in  which 
each  of  them  has  been  resident  at  any  time  within  the  last 
six  months."    The  statement  of  one  of  the  places  of  his 

(a)  AnUy  Vol.  1,  p.  103. 
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FORTESCUE'S 

Bail. 


residence  could  not  be  considered  as  a  compliance  with 
the  rule. 

Comyn,  in  support  of  the  baiU  cited  an  Ananymaut 
case  from  the  first  Tolume  of  Mr.  DowUng*s  Practical 
Cases  {a)f  where  it  was  decided  by  Mr.  Justice  Parie^ 
that«  if  a  bail  has  two  places  of  resdence,  it  is  only  neces- 
sary to  state  one  in  the  notice. 

Patteson,  J. — I  think  that  is  a  very  right  decision; 

and  I  concur  with  what  my  Brother  Parke  there  said, 

*'  that  the  object  of  the  rule  was  to  trace  the  party  for  six 

months  in  one  residence.'*     The  notice,  therefore,  is  in 

my  opinion  sufficient. 

Bail  allowed  to  pass. 

(a)  Page  159. 


tf  a  landlord 
allows  hU  te- 
nant to  hold 
OTer  above  a 
year,  without 
taking  any  step 
to  recover  the 
premiaest  he  is 
not  entitled  to 
the  benefit  of 
the  1  Geo,  4f 
c  87,  s.  1. 


DoE  d.  Thomas  v.  Field. 

JSALL  moved,  on  the  part  of  the  landlord,  who  was  the 
lessor  of  the  plaintiff,  for  a  rule  to  shew  cause  why  the 
tenant  in  possession  should  not  enter  into  the  undertak- 
ing and  recognizance  required  by  the  1  Geo.  4,  c.  87, 
8.  1  (a),  where  the  tenant  holds  under  a  lease,  and  which 
has  expired*  It  appeared  by  the  affidavit,  that  the  land- 
lord had  permitted  the  tenant  to  remain  in  possession  for 
a  year  after  the  lease  had  expired,  without  taking  any 
steps  for  the  recovery  of  the  premises. 

Patteson,  J. — A  tenancy  from  year  to  year  has  been 
created,  and,  therefore,  the  case  does  not  come  within  the 
statute. 

Rule  refused. 


(a)  Tidd,  Prac.  1221,  9th  edit. 
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WiTTAM  «?.  UrRY. 

tSOMPAS^  Serjt.^  and  Buii,  shewed  cause  against  a  rule  An  action  for 

mn  for  entering  a  suggestion  on  the  roll  to  deprive  the  farm  in"a  te- 

plaintiff  of  costs,  on  the  ground  that  the  debt  for  which  ^•"l;"^^*^?^^^ 

the  plaintiff  had  obtained  a  verdict  was  recoverable  in  the  in  the  meaning 

of  the  46  Geo.  3, 

Court  of  Requests'  Act  of  the  Isle  of  Wight,  (46  Geo*  3,  c.66,  (the  hie 
c.  66).  It  was  an  action  of  waste,  and  was  tried  at  the  Sf  Requests?"'* 
last  Winchester  Assizes,  and  a  verdict  found  in  favour  of  ^^0* 
the  plaintiff  for  one  farthing  damages.  The  question  was> 
whether  an  action  of  waste  came  within  the  meaning  of 
the  act  on  which  the  motion  was  founded  ?  It  was  clear 
that  it  did  not.  The  preamble  was  in  these  terms: — 
**  Whereas  the  Isle  of  Wight  has  lately  become  very 
populous,  and  the  trade  thereof  much  increased,  and  the 
several  parishes,  townships,  and  places  within  the  same 
are  much  connected  in  trade  and  business :  and  whereas 
many  persons  within  the  said  island  often  contract  smcM 
debts,  and^  although  able,  refuse  to  pay  the  same,  pre- 
suming on  the  discouragement  which  creditors  lie  under 
from  the  expenses  they  are  unavoidably  put  to,  and  the  de- 
lay they  meet  with,  in  suing  for  such  debts  in  Courts  of  law : 
and  whereas  it  would  tend  to  promote  industry  and  support 
useful  credit  if  some  easy  and  speedy  method  was  establish- 
ed for  the  recovery  of  small  debts  within  the  said  island;" 
and  then  it  proceeds  to  direct  the  appointment  of  certain 
commissioners  for  the  trial  of  '^  all  causes  for  the  recovery 
o{ small  debts.''  Then,  by  section  1 1,  it  is  provided, "  that 
it  shaU  and  may  be  lawful  to  and  for  the  said  commission- 
ers, and  they  are  hereby  authorized  and  empowered,  to 
decide  and  determine  all  disputes  and  differences  between 
party  and  party  for  any  sum  not  exceeding  five  pounds,  in 
all  actions  or  causes  of  debt,  whether  such  debt  shall  arise 
from  any  bond,  bill,  or  specialty  for  payment  of  money 
only,  or  any  promissory  note  or  inland  bill  of  exchange, 
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1834.         or  for  rent  upon  leases,  articles,  minutes,  and  in  all  causes 

WiTTAM       ^^  assumpsit  and  insimul  computasset,  and  in  all  causes  or 

„  »•  actions  of  trover  and  conversion,  and  in  all  causes  and  re- 

Urry. 

turns  founded  on  a  quantum  meruit^  and  in  all  causes  or 
actions  of  trespass  or  detinue  for  goods  and  chattels  taken 
or  detained/'  Then,  by  section  40,  it  is  provided,  "  that 
if  any  action  or  suit  for  any  debt  recoverable  by  virtue  of 
this  act  in  the  said  Court  of  Requests  shall  be  commenced 
in  any  other  Court  whatsoever,  or  elsewhere  than  in  the 
said  Court  of  Requests  (save  and  except  the  Court  of  the 
Corporation  of  Newport,  and  the  Court  called  the 
Knighton  Court),  then  and  in  every  such  case  the  plaintiff 
or  plaintiffs  in  such  action  or  suit  shall  not,  by  reason  of  a 
verdict  for  him,  her,  or  them^  or  otherwise,  have  or  be  en- 
titled to  any  costs  whatsoever."  From  the  language  of  the 
act  throughout,  it  must  be  clear  that  debts  or  liquidated 
demands  must  be  the  species  of  claims  over  which  the  com- 
missioners have  jurisdiction,  and  not.  unliquidated  de- 
mands. The  action  of  waste  could  only  apply  to  unli- 
quidated demands^  and  therefore  was  not  within  the  act. 
They  cited  Jonas  v.  Greening{a)  and  Sandby  v.  MiUer{b), 

Bingham,  contra,  contended  that  it  was  clear,  that,  al- 
though the  word  ''debt"  was  used  in  the  act,  it  must 
mean  the ''  sum*'  which  was  to  be  recovered,  notwithstand- 
ing the  form  of  action  might  be  for  damages.  If  this 
were  not  held  to  be  the  real  meaning  of  the  word^  the  in- 
tention of  the  legislature  would  be  frustrated. 

Taunton,  J. — My  opinion  on  this  case  is  too  clear 
for  me  to  entertain  a  moment's  doubt.  The  object  of 
the  act  of  Parliament^  as  stated  in  the  preamble,  is  ''  for 
the  recovery  of  small  debts,"  and  the  first  section  goes 
on  to  appoint  commissioners  "  for  the  recovery  of  small 

(«)  6  T.  R.  629.  (6)  5  East,  \H. 
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debts."     But   the  claim  of  the  plaintiiF  in  the  present         1834. 
case  is  nothing  in  the  nature  of  a  debt,  for  it  is  an  ac- 
tion  against  the  tenant  for    wa^te.     There  is   nothing 
here  for  which  he  could  have  held  the  defendant  to  bail. 
It  is  for  unliquidated  damages.  This  case  does  not,  there- 
fore^  come  within  the  purview  of  the  act  of  Parliament. 
Now,  what  is  the  letter  of  it?     The  act  (s.  11)  gives  the 
commissioners  jurisdiction  **  to  decide  and  determine  all 
disputes  and  differences  between  party  and  party,  for  any 
sum  not  exceeding  5/.,  in  all  actions  or  causes  of  debt, 
whether  such  debt  shall  arise  from  any  bond,  bill,  or  spe^ 
cialty,  for  payment  of  money  only,  or  any  promissory  note, 
or  inland  bill  of  exchange,  or  for  rack  rent  upon  leases, 
articles,  minutes,  and  in  all  causes  of  assumpsit  and  insi- 
mul  compulasseif  and  in  all  causes  or  actions  of  trover 
and  conversion,  and  in  all  causes  and  returns  founded  on  a 
quantum  meruit^  and  in  all  causes  or  actions  of  trespass, 
or  detinue  for  goods  and  chattels   taken  or  detained.'* 
Now,  the  only  word  under  which  it  might  be  supposed 
that  the  commissioners  would   have  jurisdiction  is  the 
word  '*  assumpsit.'*    But  that  clearly  means  indebitatus 
assumpsit,  and,  therefore,  implies  a  liquidated  money  de- 
mand^ and  not  merely  a  claim  for  damages.     It  is  there- 
fore clear  that  the  action  of  waste  does  not  come  within 
that  clause.    Then  the  clause  (s.  40)  which  provides  the 
penalty,  being  only  co-extensive  with  the  other  clauses, 
there  is  no  power  for  the  Court  to  direct  the  entry  of  a 
suggestion  to  deprive  the  plaintiff*  of  his  costs.   The  pre- 
sent rule  must,  therefore,  be  discharged  with  costs. 

Rule  discharged,  with  costs. 


VOL.  II.  0  0  D.  p.  C. 
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Allen  v.  Cook. 

An  acknow-  X  HIS  was  an  actioD  of  assumpsit*  The  declaration  con- 
defen^nt,  after  tained  a  count  OH  a  bill  of  exchange  by  the  indorsee 
o?mone"*bein'  against  the  acccptoFi  the  money  counts,  and  a  count  on  the 
due  to  the  plain-  account  Stated.     At  the  trial,  when  the  bill  was  produced^ 

tiff,  when  there    ,    ,      ,  .         „.,         i   -     •/«>    i  i  i_ 

is  no  debt  or  It  had  no  Stamp  on  It.  The  plaintiff  then  resorted  to  toe 
tSm  provld  to**  count  On  the  account  stated,  and  the  evidence  he  gave  in 
have  ezUted  be-  support  of  it  was  that  of  the  person  who  went  to  serve 

fore  action  t  •       *•  t    t»      t 

brought,  is  not  the  Writ  01  summous,  who  stated,  that,  when  the  defendant 
awounrstated.    saw  the  amount  of  19/.  indorsed  on  the  writ,  he  said — "  I 

have  paid  7/.,  and  therefore  only  12L  remain  due."  The 
jury  found  for  the  plaintiff,  and  a  rule  nisi  was  obtained 
to  set  aside  the  verdict,  and  enter  a  nonsuit  on  the  ground 
that  the  acknowledgment  made  by  the  defendant  was  not 
sufficient^  under  the  circumstances,  to  support  a  count  on 
an  account  stated. 

Piatt  was  heard,  to  shew  cause  against  this  rule;  and 
Butt  in  support  of  it. 

Cur.  adv.  vuU. 

Taunton,  J* — It  appears  to  me,  that  this  acknowledg- 
ment by  the  defendant  would  be  sufficient  to  support  tbe 
count  on  an  account  stated,  if  it  had  been  proved  that 
there  had  been  any  debt  existing  previous  to  the  issue  of 
the  writ  to  which  it  could  refer.  That  is  perfectly  dear 
from  the  cases  of  Knowles  and  Others  v.  Michel  and 
Another  (a),  and  Highmoore  v.  Primrose  (A).  In  the  latter 
case,  it  was  observed  by  Mr.  Justice  Holroyd — ^^  It  has 
been  held  upon  a  count  for  goods  sold  and  deUvered,  the 
plaintiff  may  prove  the  sale  of  one  article,  and  that  will  be 
enough.    The  same  rule  applies  to  the  count,  which  b, 

(a)  13  East,  249.  (&)  5  Mau.  &  Sel.  65. 
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'  of  and  concerning  divers  sums/  as  to  the  count  for  goods  lBd4. 
sold.  If  the  count  be  good,  it  is  enough  if  the  plaintifT 
prove  any  part  of  it.**  So,  the  acknowledgment  of  one 
part  of  the  amount  by  the  defendant  is  sufficient  to  sup- 
port a  count  on  the  account  stated.  The  rule  msi  to  set 
aside  the  verdict  was  obtained  on  the  ground  that  there 
was  no  evidence  whatever  in  support  of  the  plaintiff's 
claim,  until  after  the  writ  of  summons  had  been  sued  out. 
Being  after  the  writ  of  summons,  it  was  contended  that  it 
was  too  late.  I  am  of  opinion  that  it  was  clearly  too  late. 
It  might  be  otherwise  if  there  had  been  an  anterior  debt, 
or  anterior  account  in  evidence,  to  which  the  promise  or 
acknowledgment  might  have  applied.  But  here,  there 
was  no  prior  debt.  There  was  nothing  to  which  it  could 
apply,  except  the  demand  indorsed  on  the  writ.  There 
was,  therefore,  no  evidence  sought  to  be  given  on  the  ac- 
count stated,  except  the  one  acknowledgment,  which  was 
not  evidence  of  any  debt  prior  to  the  action  being  brought. 
That  acknowledgment  being  after  the  writ  was  sued  out, 
it  could  not  be  given  in  evidence  in  support  of  the  count 
on  the  account  stated.  The  present  rule  must,  therefore, 
be  made  absolute. 

Rule  absolute. 


Turner  ©.  Brown. 

JUtRLE  shewed  cause  against  a  rule  nisiy  obtained  by  Although  a  baii- 
W.  H.  Watson,  for  discharging  a  rule  for  bringing  in  the  j^^^dei'ml^be^ 
body  of  the  defendant.  The  facts  of  the  case  were  these : —  accepted  at  any 

,  time  witnin 

A  capitis  had  issued  on  the  Hth  March,  directed  to  the  eight  days  from 
constable  of  Dover,  indorsed  with  bail  for  54/.     On  the  arresir^  ° 
16th  of  April,  the  defendant  was  arrested,  and  a  bail-bond 
taken.     On  the  21st  April,  the  defendant  rendered  to  pri- 
son, and  on  the  24th  the  plaintiff  ruled  the  constable  to 
return  the  writ.     His  return  was,  that  he  had  arrested  the 

oo2 
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1834.  defendant,  and  had  him  in  prison,  without  saying  any 
thing  about  the  bail  bond.  The  plaintiff  afterwards  ap- 
plied to  the  constable  for  an  assignment  of  the  bail-bond, 
but  that  he  refused  to  execute.  The  plaintiff  then  ruled 
the  constable  to  bring  in  the  body.  This  rule  it  is  now 
sought  to  discharge.  The  plaintiff  complains,  that,  as  the 
defendant  had  been  arrested  and  had  given  a  bail-bond, 
the  defendant  was  not  properly  rendered  without  putting  in 
bail  above.  The  plaintiff  would  have  a  right  to%roceed 
either  against  the  sheriff,  or  on  the  bail-bond.  The  con- 
stable  having  arrested  him,  and  discharged  him  on  giving 
a  bail-bond,  he  had  no  right  to  allow  him  to  render  without 
putting  in  bail  above.  If  such  a  course  were  allowed  to 
be  adopted,  and  the  constable  were  not  ruled  to  bring  in 
the  body^  as  the  writ  is  in  force  for  four  months,  he  might 
allow  the  defendant  to  go  at  large  until  the  four  months 
had  expired,  he  being  perfectly  safe  during  that  time  from 
having  the  security  of  the  bail-bond,  and  at  the  end  of 
that  time  the  defendant  might  render,  and  the  constable 
put  the  bail-bond  into  the  fire. 

W.  H,  Watson^  contr&. — First,  the  Uniformity  of  Pro- 
cess Act  makes  no  difference  in  the  duty  of  the  sheriff  or 
constable  from  what  it  was  before,  the  eighth  day  from  the 
arrest  being  the  return-day;  and,  therefore,  the  constable 
might  at  any  time  accept  the  render  of  the  defendant  be- 
fore the  expiration  of  the  eight  days  stated  in  the  writ,  as 
the  period  within  which  bail  should  be  put  in.  Secondly, 
tlie  plaintiff  was  wrong  in  ruling  the  constable  to  bring  in 
the  body  after  a  return  that  the  defendant  was  in  custody. 
Whatever  remedy  he  may  be  entitled  to  against  the  con- 
stable, his  course  is  not  by  ruling  him  to  bring  in  the  body. 
As  to  the  first  point,  it  was  decided  in  Jones  v.  Lander  (a), 
that  if  the  defendant,  who  has  given  a  bail-bond,  surren* 

(a)  6  T,  R.  763 
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der  himself  to  the  sheriff  before  the  return  of  the  writ,         1834, 
the  bail-bond  may  be  given  up,  and  it  will  be  considered 
as  if  no  such  bond  had  been  given.     Again,  in  Plimpton 
▼•  Howell  and  Another  (a),  where  the  principal  surrendered 
to  the  gaoler  at  the  county  gaol  in  discharge  of  his  bail 
to  the  sheriff,  before  twelve  o'clock  on  the  first  day  of 
term/ that  being  the  return-day  of  the  writ,  and  the  under- 
sheriff  signified  his  consent  to  the  surrender  by  return  of 
post  tm  next  day,  at  the  distance  of  seventeen  miles,  the 
Court  held  that  surrender  sufficient  to  discharge  the  bail- 
bond,  of  which  the  plaintiff  had  taken  an  assignment  af- 
terwards, with  notice  of  the  surrender.     Now  the  ques- 
tion is,  does  the  Uniformity  of  Process  Act  make  any  dif- 
ference on  this  point?  It  is  directed  by  sect.  4  of  the  I  &2 
fVilL  4,  c.  39,  that  the  sheriff  shall  indorse  on  the  writ  the 
true!  day  of  the  execution  thereof,  whether  by  service  or 
arrest.    The  writ  requires  the  defendant,  within  eight  days 
after  the  execution  of  it,  to  put  in  special  bail ;  and  in 
the  third  warning  to  the  writ  it  is  stated,  that,  **  if  a  de- 
fendant, having  given  bail  on  the  arrest,  shall  omit  to  put  in 
special  bail  as  required,  the  plaintiff  may  proceed  against 
the  sheriff,  or  on  the  bail-bond."    The  rule,  with  respect 
to  putting  in  bail  by  the  return-day,  is  consequently  the 
same  as  it  was  before  this  act  passed ;  and  the  eighth  day 
is  in  the  same  situation  as  the  old  return-day  was.   A  bail- 
bond  is  now  taken,  that  the  defendant  shall  put  in  bail 
eight  days  after  the  arrest.     Now  the  statute  of  Hen.  6 
requires  that  the  bail-bond  shall  be  taken  for  the  appear- 
ance of  the  defendant  on  the  return-day  of  the  writ,  and 
not  otherwise  ;  now  it  has  been  held  that  a  bail-bond  con- 
ditioned to  appear  in  eight  days  is  good.     It  is  the  duty 
of  the  constable  or  sheriff  to  take  care  that  the  person  so 
arrested  should  appear  on  the  return-day  of  the  writ.  But 
neither  the  third  warning  nor  any  other  part  of  the  act 

(a)  10  East,  100. 
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affects  the  right  of  the  sheriff  or  constable  to  accept  a 
render  before  the  expiration  of  the  eight  days.  He  may 
still  accept  a  render  within  that  period » the  bail-bond  being 
only  for  his  own  protection.  It  never  was  in  the  contem- 
plation of  the  statute  to  alter  either  the  situation  of  the 
sheriff  or  the  constable.  But,  supposing  the  third  warning 
to  have  altered  the  law  on  this  point,  the  course  which  the 
plaintiff  ought  to  have  pursued  was  not  to  rule  the  con- 
stable to  bring  in  the  body.  His  remedy  here  was  to  de- 
mand the  bail-bond,  and  bring  an  action  on  the  4  ft  5 
yinne,  c.  16,  for  not  assigning  it,  or  to  move  the  Court  to 
compel  the  sheriff  to  amend  his  return.  And  he  cited  Bex 
V.  Sheriff  of  WiUs  (a). 


Patteson,  J. — The  return  here  made  was  the  common 
return,  that  the  defendant  remained  in  the  prison  of  our 
lord  the  king.  The  plaintiff  has  no  right  to  treat  that  as 
a  return  of  cepi  corpus  et  paraium  habeo*  I  thmk  that 
the  render  was  right,  and  that  after  such  a  return  the 
plaintiff  was  not  entitled  to  rule  the  constable  to  bring  in 
the  body.  He  might  have  moved  for  the  purpose  of  com*- 
pelling  him  to  amend  his  return,  or  have  brought  an  action 
against  him  for  not  assigning  the  bail-bond. 

Rule  absolute,  with  costs. 

(a)  8  Moore,  518. 


Partington  t?.  Woodcock. 

fw  IGHTMAN  shewed  cause  against  a  rule  for  bring- 
ing back  the  venue  to  the  county  of  Middlesex^  from  that 
n"ot^WuJtandin    ^"*^  which  it  had  been  changed.    The  plaintiff  was  an  at- 

tlie  Unifoimity 
of  Proceu  Act, 
and  his  not  having  entered  his  certificate. 


An  attorney  is 
entitled  to  re- 
tain his  venue 
In  Middlesex^ 
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torney,  and  the  action  was  for  rent.  The  venue  had  been         1834. 
changed  from  Middlesex  to  another  county  on  the  com-    PAaTiNotoH 
men  affidavit.     The  plaintiff  obtained  the  present  rule  to  «• 

,         ,  Woodcock. 

bring  back  the  venue,  on  the  ground  of  bis  being  an  at- 
torney. The  answer  which  he  had  to  this  rule  was,  that 
he  had  been  re-admitted  only  two  days  before  he  brought 
the  present  action;  that  he  had  taken  out  his  certificate, 
but  had  not  yet  entered  it,  which  he  must  do  before  he 
could  he  entitled  to  the  privilege  of  keeping  the  venue  in 
Middlesex.  Unless  he  entered  his  certificate,  he  was 
liable  to  a  penalty.  By  the  37  Geo.  3,  c.  90,  s.  37,  it  was 
enacted,  **  that  every  certificate  so  to  be  obtained  as  afore* 
said,  shall  be  entered  in  one  of  the  Courts  in  which  the 
person  described  therein  shall  be  admitted,  inroUed,  sworn, 
or  registered  with  the  respective  officer  or  officers  of  the 
said  Courts,  appointed  by  the  said  act  to  grant  certificate 
of  inrolment,  admbsion,  or  register,  within  the  time  here- 
in before  described,  or  before  such  person  shall  be  permit- 
ted to  practise  as  aforesaid."  Until,  therefore^  the  certi- 
ficate was  entered,  he  was  not  entitled  to  practise  as  an 
attorney,  and,  if  he  did,  he  would  be  liable  to  a  penalty 
of  50/. 

Patteson,  J. — The  word  "attorney"  means  there  a 
person  who  is  attorney  for  another. 

fFightman. — He  is  not  entitled  to  the  privileges  of  an 
attorney  unless  he  enters  his  certificate,  without  reference 
to  the  provisions  of  the  Uniformity  of  Process  Act. 

Patteson,  J. — It  has  been  determined  that  an  attorney 
defendant  is  entitled  to  his  privilege  notwithstanding  that 
act.  An  attorney  who  has  omitted  to  take  out  his  certifi-* 
cate  has  been  entitled  to  his  privilege  during  the  year* 
Now,  in  this  case  was  he  not  properly  on  the  roll,  although 
his  certificate  was  not  entered  ? 
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1834. 

P.\RT1K0TUN 
V. 

Woodcock. 


Wighiman. — Surely,  he  cannot^  in  the  teeth  of  this  act 
of  Parliament)  avail  himself  of  his  privilege  as  an  attorney. 

Keliy^  in  support  of  the  rule. — The  question  here  is, 
not  whether  the  plaintiff  may  or  may  not  be  liable  to  cei^ 
tain  penalties  by  an  act  of  Parliament,  but  whether  he  is 
entitled  to  the  privilege  of  retaining  the  venue  in  A/iddle- 
sex.  There  is  nothing  in  the  recent  act  for  the  Unifonn- 
ity  of  Process  depriving  him  of  his  privilege.  Tbereforey 
the  case  is  simply  this:  the  plaintiff  brings  his  action,  lay- 
ing his  venue  in  Middlesex  ;  the  venue  is  changed  on  the 
common  afKdavit;  and  he  now  desires  to  bring  it  back,  on 
the  ground  of  his  being  an  admitted  practising  attorney. 

Patt£son,  J. — I  rather  think  an  attorney  is  entitled  to 
his  privilege  from  the  mere  fact  of  his  being  on  the  roU; 
and  that  if  he  does  not  obtain  and  enter  his  certificate 
before  he  practises,  that  is  a  matter  of  application  against 
him  for  any  penalty  he  may  thereby  incur ;  but  he  is  not 
thereby  deprived  of  his  privilege  of  keeping  the  venue  in 
Middlesex.  The  present  rule  must,  therefore,  be  made 
absolute,  with  costs. 

Rule  absolute,  with  costs. 


Where  a  defen- 
dant gives  a 
eognovit  for  debt 
and  costs  as  be- 
tween attorney 
and  client,  and 
before  judg- 
ment signed  he 
becomes  banlc- 
rupt,  his  certifi- 
cate is  a  b-rir  to 
the  plaintirs 
claim. 


M£tcalf  V.  Watling. 

t^.  CRESS  WELL  shewed  cause  against  a  rule  nisi  ob 
tained  by  Palmer^  requiring  the  plaintiff  to  shew  cause 
why  the  judgment  signed  in  this  case,  on  a  cognovU  given 
by  the  defendant,  and  the  execution  issued  thereon,  should 
not  be  set  aside.  The  ground  of  the  application  was, 
that  the  defendant  had  become  bankrupt,  and  obtained 
his  certificate,  after  he  had  given  the  cognovit.  It  was  an 
action  for  demurrage,  in  which  the  plaintiff  sought  to  reco- 


Watlino. 
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ver  the  sum  of  29/.  18/.  6c/.,  and  the  defendant  agreed  to  1834. 
sign  a  cognovit  for  2\L,  with  costs  as  between  attorney  metcalf 
and  client.  The  cognovit  was  signed  on  the  24th  of  July, 
but  no  judgment  was  to  be  signed,  or  execution  issued, 
until  the  2nd  of  November.  On  the  6th  of  August  SL^fiat 
of  bankruptcy  was  issued' against  the  defendant,  and,  in 
the  month  of  March  following,  he  obtained  his  certificate. 
The  plaintiff  did  not  prove  his  debt  on  the  cognovit  under 
the^/,  but  taxed  his  costs,  and  entered  up  judgment  on, 
the  cognovit  on  the  13th  of  the  following  May.  He  af- 
terwards issued  a  ca.  sa,,  on  which  the  defendant  was  ar- 
rested. The  question  is,  whether  the  defendant  is  dis* 
charged  from  the  cognovit  by  his  certificate*  In  the  case 
of  Wyborne  v.  Ross  {a),  the  Court  held  that  a  cognovit  is 
not  discharged  by  bankruptcy  and  certificate.  That  case 
is  directly  in  point. 

Patt£son,  J.— Some  doubt,  however,  has  been  cast 
upon  the  correctness  of  that  decision. 

C  CresswelL — The  case  of  Haswell  y.  TAorogood{b)  is 
similar  in  principle  to  the  present.  There,  a  cause  and 
all  matters  in  difference  were  referred,  at  Nisi  Prius,  to 
an  arbitrator,  and  he  found  a  sum  of  money  to  be  due 
from  the  plaintiff  to  the  defendant,  and  ordered  that  sum 
to  be  paid  to  the  latter.  Between  the  time  of  making  the 
order  of  reference,  and  taxing  costs,  and  signing  judg- 
ment, the  plaintiff  became  bankrupt.  There  Lord  Ten* 
terden  said — **  Here,  the  plaintiff  became  bankrupt  before 
judgment  was  signed.  The  costs  of  the  cause  did  not 
constitute  any  debt  until  judgment  was  signed ;  for  there 
is  no  distinction,  in  this  respect,  between  a  case  where  a 
defendant  obtains  a  verdict,  and  one  where  the  plaintiff  is 
nonsuited.     The  verdict  or  nonsuit  only  entitles  a  defen- 

(fl)  2  Taunt.  58.  (6)  7  B.  &  C.  705. 
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1834.        dant  to  tax  hU  costs,  but  no  debt  arises,  and  no  action  can 
^  '  be  maintained  for  them  until  judgment  is  signed.    The 

o.  case  of  Walker  v.  Barnes  (a)  is  a  decisive  authority  to 

shew  that  the  amount  of  these  costs  could  not  be  proved 
as  a  debt  under  the  plaintiff's  commission ;  and  if  that  be 
so,  then  be  is  liable  to  pay  them."    So,  the  costs  in  this 
case  could  not  constitute  a  debt  until  judgment  was  sign- 
ed, and  therefore  could  not  have  been  proved  under  the 
^L    There  do  not  appear  to  be  any  direct  authorities  on 
the  point,  except  the  case  of  Wyborne  v.  Roms  ;  but  it 
should  seem  that  the  legislature  considered,  that,  without 
a  provision  on  the  subject,  there  was  no  debt  unless  the 
plaintiff  had  a  judgment,  for,  by  sect  S4  of  the  7  Geo.  4, 
c.  57  (the  Insolvent  Act),  it  is  provided,  *^  That  in  all  cases 
where  any  prisoner  who  shall  petition  the  said  Court  for  re- 
lief under  this  act  shall  have  executed  any  warrant  of  at- 
torney to  confess  judgment,  or  shall  have  given  any  cc^- 
novit  actionem^  whether  for  a  valuable  consideration  or 
otherwise,  no  person  shall,  after  the  commencement  of  the 
imprisonment  of  such  prisoner,  avail  himself  or  herself 
of  any  execution  issued  or  to  be  issued  upon  any  judg- 
ment obtained  or  to  be  obtained  upon  such  warrant  of  at- 
torney or  cognovit  actionem,  either  by  seizure  or  sale  of 
the  property  of  such  prisoner,  or  any  part  thereof,  or  by 
sale  of  any  such  property  theretofore  seized^  or  any  part 
thereof;  but  that  any  person  or  persons  to  whom  any  sum 
or  sums  of  money  shall  be  due  in  respect  of  any  such 
warrant  of  attorney  or  cognovit  actionem  shall  and  may 
be  a  creditor  or  creditors  for  the  same  under  this  act.** 

Palmer^  in  support  of  the  rule. — The  debt  for  whicb 
this  action  was  brought  might  certainly  have  been  proved 
under  the^o^.  The  certificate  then  would  have  been  a 
bar  to  that  claim.    With  respect  to  the  costs  of  the  action, 

(a)  5  Taunt.  778. 


Watlino. 
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they  being  accessory  to,  and  depending  on,  the  debt,  and         1834- 
the  debt  being  barred,  they  must  be  barred  also.    In  the      metcalf 
case  of  JtUey  v.  Byrne  (a),  the  question  was,  whether  the 
certificate  was  a  bar  to  a  claim  for  costs,  wbicb  could  only 
be  enforced  by  attachment.    It  was  an  action  for  a  libel, 
and  the  defendant  compromised  it  by  agreeing  to  apolo- 
gize and  pay  the  plaintiff's  costs.    The  apology  was  made, 
and  a  rule  of  Court  obtained,  ordering  the  defendant  to 
pay  the  costs,  amounting  to  67/.     He  made  default;  an 
attachment  issued ;  and  he  was  committed.     While  in  cus- 
tody he  became  bankrupt,  and  obtained  his  certificate. 
The  Court  there  held,  that  the  sum  named  in  the  rule  of 
Court  was  a  debt,  which  might  have  been  proved  under 
the  commission,  and  that  the  defendant  was  consequently 
discharged  from  the  debt. 

Patteson,  J. — The  case  of  Wybome  v.  Ross  was  very 
much  doubted  as  law  by  Lord  Tenterden^  in  the  case  of 
Vansandon  v.  Crosbie  (6).  There  he  says  of  it — **  The  case 
cited  as  an  authority  does  not  appear  to  me  to  throw  any 
light  upon  the  subject ;  nor  can  I  see  the  ground  upon 
which  that  case  was  decided." 

Cur.  adv.  vult. 

Patteson^  J. — I  think  the  defendant  in  this  case 
ought  to  be  discharged  from  the  cognovit.  I  take  the 
rule  to  be^  that,  where  the  cause  of  action  itself  is  prove* 
able  under  the  fiat^  the  costs  attending  it  are  discharged 
by  the  certificate.  As  the  debt  in  this  case  was  proveable 
under  the^a/,  the  costs  were  proveable  also,  and  conse- 
quently the  certificate  discharges  him  from  both.  My 
difficulty  was,  whether  the  cognovit  having  been  for  costs 
as  between  attorney  and  client,  that  made  any  difference* 
I  think  it  does  not.    The  case  of  HasweU  v.  Thorogood 

(a)  2  B.  &  Adul.  77D.  (*)  1  Chit.  Rep.  16. 
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Metcalf 

9. 

Watlimo. 


18  not  exactly  in  point,  because  those  were  the  defendant's 
costs;  and  whatever  is  the  nature  of  the  action,  whether 
tori  or  debt,  it  is  held,  that  no  debt  exists  until  the  costs 
are  (axed.  The  nearest  case  is  that  of  Ex  parte  Pouek- 
er  (a),  where  it  was  decided,  that  in  an  action  upon  con- 
tract, where  the  verdict  is  before  and  the  judgment  after 
the  bankruptcy,  the  costs  are  proveable.  In  that  case, 
however,  there  was  not  the  ingredient  of  the  costs  being 
those  between  attorney  and  client*  The  Court  there  held, 
that  the  certificate  discharged  the  bankrupt  from  those 
costs.  Now,  this  cognovit  is  either  an  agreement  to  pay 
a  certain  sum,  or  to  pay  what  shall  be  found  due  on  tax- 
ation. If  it  be  to  secure  a  sum  certain,  it  is  clear  that 
it  was  proveable,  and,  if  it  be  to  secure  what  should  be 
found  due  on  taxation,  it  was  also  proveable,  because  the 
amount  might  be  ascertained,  and  the  cognovit  was  given 
before  tlie  Jiat  issued.  Therefore,  qudeunque  vid^  the 
certificate  is  sufficient  to  discharge  him.  The  present  rule 
must,  therefore,  be  made  absolute. 

Rule  absolute. 


(a)  1  Glynn  &  Jam.  385. 


Young  v.  Showler. 

tr.  HENDERSON  moved  to  enter  up  judgment  on  an 
old  warrant  of  attorney.  The  difiiculty  in  the  case  is,  that 
the  afiidavit  of  the  attesting  witness  cannot  be  obtained. 
He  was  the  clerk  of  the  attorney  by  whom  the  warrant 
was  prepared,  and  has  since  absconded  from  his  master's 
service.  The  afiidavit,  therefore,  on  which  he  moved,  was 
that  of  the   attorney  himself,  which  verified  the  hand- 


Where  the  at- 
testing witness 
to  a  warrant  of 
attorney  is  the 
clerk  of  the  at- 
torney prepar- 
ing it,  the  want 
of  his  afBdarit, 
on  signing  judg- 
ment, is  suffi- 
ciently supplied 
by  that  of  his 
master  verifying 
the  handwriting 

of  his  clerk  and  of  the  defendant,  and  stating  that  the  former  has  absconded  and  cannot  br 
found. 
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writing  of  the  defendant  and  of  the  attesting  witness,  and  1834. 
accounts  for  the  absence  of  his  clerk^  by  shewing  that  he 
has  absconded;  that  he  has  not  seen  him  since  he  left  his 
service ;  that  he  has  made  diligent  search  for  him,  but  has 
been  unable  to  find  him.  He  does  not,  however,  state  the 
nature  of  the  search  he  has  made  (a).  But  the  office  of  his 
late  master,  where  he  spent  the  principal  part  of  his  time, 
is  the  proper  place  for  inquiring  after  him;  and  an  affi- 
davit, shewing  that  endeavours  had  been  made  to  find  or 
hear  of  him  tiiere,  would  have  satisfied  the  rule.  If  so, 
this  affidavit  of  the  master  himself  is  sufficient. 

Patteson,  J. — I  think  this  is  sufficient  under  the  cir- 
cumstances; and,  therefore,  you  may  take  your  rule. 

Rule  granted. 

(a)   Waring  v.  Bowles,  4  Taunt.  132;   Jones  v.  Knight^  1  Chit.  Rep. 
743. 


MuLLiNs  r.  Bishop. 

Cy.  A  US  TIN  moYed  for  a  rule  nisi  for  judgment  as  in  case  where  a  piain- 
of  a  nonsuit,  or  such  other  rule  as  the  Court  should  think  orde??nd^r*Sie 
the  defendant  entitled  to  obtain.  Issue  was  joined  on  the  ^  ^  ^  wula,  c 
z8th  AprtL  Notice  of  trial  was  given  on  the  S9th  for  the  trial  of  an  inue 
Sittings  after  Easter  Term.  On  the  29th,  an  order  was  {fX  CouJT" 
obtained  from  a  Judge  under  the  3  &  4  WiU.  4,  c.  42,  s.  17,  ^'"  *^*"Pf'  *»>" 

^  ^  7  J    to  proceed 

for  the  trial  of  the  issue  before  the  sheriff  of  Middlesex,  within  a  rea- 
Since  the  order  had  been  obtained,  no  notice  of  trial  had 
been  given,  or  any  further  steps  taken.  It  appeared  by 
affidavit,  on  which  he  moved,  that  the  usual  days  on  which 
trials  took  place  at  the  sheriflTs  office  were  Tuesdays  and 
Thursdays  in  every  week.  The  present  application,  there- 
fore, was,  that  the  defendant  might  obtain  a  rule  for  judg- 
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1834.        ment  as  in  case  of  a  nonsuit,  or  such  relief  aM  the  Court 
could  grant. 


MOLMKS 

Bishop. 


Patteson,  J. — ^You  may  take  a  rule  nisi,  calling  on  the 

plaintiff  to  shew  cause  why  he  should  not  take  fhither 

proceedings  for  the  trial  of  the  cause  within  a  fortnight; 

or  why  judgment  as  in  case  of  a  nonsuit  should  not  be 

signed. 

Rule  nisi  accordingly. 


The  rule  was  afterwards  made  absolute  for  judgment 
as  in  case  of  a  nonsuit.  The  matter  was  mentioned  to  the 
Courty  but  no  cause  was  shewn. 


Hunt  v.  Round  and  Another. 

The  sureties  in  xC.  F.  RICHARDS  shewed  cause  against  a  rule  ob- 
"re^'S'ibWe**  tained  by  TomUnson,  calUng  on  the  phuntiflFto  shew  cause 
for  the  value  of   why,  on  the  payment  of  360/.,  and  150/.  for  costs,  and 

thegoodtaeised  •"  j.    T  i-       • 

and  double  the  costs  of  the  application,  the  proceedings  in  this  case, 
that  value  ex-  which  was  an  action  on  a  replevin-bond,  should  not  be 
ceeds  the  stayed.  The  affidavit  on  which  the  rule  had  been  obtained 

amount  of  rent  *' 

clue,  they  will  stated,  that,  in  the  year  1832,  the  pIainti£P  distrained  on 
for  the  rent       the  goods  of  a  person  named  Whitehouse  for  390/.    A 

replevin-bond  was  ^ven,  in  which  the  defendants  were 
sureties,  and  the  goods  valued  at  260/.  An  action  was 
brought  on  this  bond,  and  the  defendants  were  desirous 
of  staying  proceedings  on  it.  The  double  costs  of  the  de- 
fendants were  taxed  at  150/.  The  question  is,  whether 
the  bond  which  the  defendants  had  given  was  to  render 
them  liable  for  the  amount  of  the  goods  distrained  (260/.), 
and  double  costs  (150/.),  or  to  the  amount  of  the  rent  ow- 
ing (890/.),  as  well  as  the  double  costs?  I  contend  that  the 
plaintiff  is  entitled  to  have  the  amount  of  the  rent  in 
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arrear,  and  the  double  costs.     In  the  case  of  Evans  ▼•         1834. 
Brander  and  Another  {a)^  which  was  an  acdon  on  the  case 
against  the  sheriiF  for  taking  insufficient  pledges  in  reple- 
▼in,  the  Court  held  him  to  be  liable  in  damages  to  the  extent 
of  double  the  value  of  the  goods  distrained,  though  no  fur- 
ther. Here,  it  is  not  sought  to  compel  the  payment  of  more 
than  the  amount  of  the  rent  due,  although,  if  it  were  equal 
to,  or  exceeded  the  double  value  of,  the  goods  distrained, 
proceedings  could  not  be  stayed,  except  on  payment  of  the 
full  amount  of  the  sum  secured  by  the  bond,  as  well  as  the 
double  costs.    Again,  in  the  case  of  Baker  v.  Garrait 
and  Venables  (6),  which  was  a  similar  action  to  the  last,  it 
was  held  that  the  assignee  of  the  replevin-bond  cannot 
recover  as  special  damage  (beyond  the  penalty  of  the  re- 
plevin-bond), the  expenses  of  a  fruitless  action  against  the 
pledges,  unless  he  gives  the  sheriff  notice  of  his  intention  to 
sue  them.  In  the  case  oi  Porter  and  Others  v.  Henry  Hoste 
and  Others  (c),  it  was  held  that  the  liability  of  sureties  in 
a  replevin-bond  b  limited  to  the  amount  in  arrear  at  the 
time  of  the  distress,  and  costs.   These  authorities  shew  to 
what  extent  the  sureties  must  be  considered  as  liable. 
The  only  case,  which  appears  to  be  in  opposition  to  these 
decisions,  is  that  of  Scott  v.  Waithman  and  Another  {d), 
which  was  an  action  against  the  sheriff  for  taking  insuf- 
ficient  sureties  in  replevin;  and  Lord  Tenterden  observed 
in  his  direction  to  the  jury,  that,  '*  as  the  verdict  in  the 
replevin  suit  was  merely  for  a  return  of  the  goods,  the 
jury  could  not,  in  their  verdict,  exceed  the  value  of  the 
goods."    That,  however,   was  merely  a  Nisi  Prius  de* 
cision,   standing  alone,  and  could  not  be  considered  suffi- 
cient to  overrule  the  other  decisions  already  cited. 

Tomlinsoni  in  support  of  the  rule. — The  defendants  here 


(a)  2  H.  Black.  647.  (c)  1  Y.  &  J.  285. 

(6)  10  Moore,  324;  3  Bing.  56.  (i)  3  Stark.  168. 
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1834.         seek  to  stay  proceedings,  by  paying  the  value  of  the  goods 
distrained,  and  the  double  costs.     If  the  plaintiff  in  tlie 
replevin  suit  had  proceeded  and  failed,  the  landlord  could 
only  have  recovered  the  value  of  the  goods  distrained,  or 
the  goods  themselves,  and  the  double  amount  of  costs 
which  might  at  that  time  have  been  incurred.    We  offer, 
therefore,  on  staying  proceedings,  all  which  he  could  be 
entitled  to  receive  by  proceeding.  That  which  is  the  mea- 
sure of  liability  in  an  action  against  the  sheriff  must  be 
the  measure  in  an  action  against  the  sureties.     And  Lord 
Tenterden,  in  the  case  of  Scoii  v.  fFaiihmanMnd  Another ^ 
was  of  opinion,  that  the  measure  would  be  the  value  of 
the  goods  distrained.     The  case  o{  Austin  v.  Howard  {a)^ 
though  not  exactly  in  point,  may  be  considered  as  sup- 
porting the  same  principle.     There>  the  sheriff  took  a 
replevin-bond  from  one  surety  only,  and  the  person  mak- 
ing cognizance  sued  him  for  taking  insufficient  pledges, 
and  recovered  as  damages  the  amount  of  the  rent  only, 
which  was  less  than  the  value  of  the  goods  and  costs  in 
the  action.    The  sheriff  sued  the  surety  on  his  bond^  and 
assigned  breaches  under  the  8  &  9  PTilL  3,  c.  11.    The 
Court  held,  that  he  was  only  entitled  to  recover  against  the 
single  surety,  and  was  deprived  of  calling  on  his  co-surety 
to  contribute  a  moiety  of  damages  awarded  by  the  jury 
in  the  action  against  the  sheriff.  This  case  shews  that  the 
measure  of  damages  against  the  surety,  as  well  as  against 
the  sheriff,  is  the  amount  which  the  defendant  in  replevin 
could  recover  by  proceeding  within  the  penalty  of  tbe 
bond. 

Patteson,  J. — In  the  case  of  Porter  and  Others  v. 

Henry  Hoste  and  Others,  the  value  of  the  goods  seized 

exceeded  the  amount  of  rent  due;  therefore,  it  is  not  in 

point  in  this  case. 

Cur.  adv.  twit. 

(a)  7  Taunt.  327,  and  I  J.  B.  Moore,  68,  S.  C,  in  which  the  sum* 
are  more  clearly  distinguished. 
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Patteson,  J. — This  was  an  application  made  by  Mr.  1834. 

Tomlinson  to  relieve  the  sureties  in  a  replevin  suit,  on 
payment  of  the  value  of  the  goods  seized  by  the  landlord 
(^GO/.),  the  double  costs  of  the  replevin  suit  and  the 
action  (150/.)|  and  the  costs  of  this  application.  The 
4)uestion  is,  whether  the  liability  of  the  sureties  is  con- 
fined to  the  value  of  the  goods  seized  and  the  double 
costs,  or  extended  to  double  that  value  in  liquidation  of 
the  rent  due?  It  is  contended  by  the  plaintiff  that  the  de- 
fendant's liability  is  to  the  latter  extent,  I  cannot,  how- 
ever, find  any  such  rule  laid  down  by  the  Courts,  In  Yea 
V.  Lethbridge(a)  it  was  decided,  that,  in  an  action  against 
the  sheriff  for  not  taking  sufficient  pledges  in  replevin, 
the  plaintiff  cannot  recover  damages  beyond  the  value  of 
the  distress.  That  case,  however,  was  overruled  by  Con- 
tanen  v.  Ijeihbridge{b),  in  which  it  was  held,  by  the 
Court  of  Common  Pleas,  that  the  plaintiff  might  recover 
damages  beyond  the  penalty  of  the  bond,  that  is,  for  more 
than  double  the  value  of  the  goods  distrained.  But,  in 
the  case  of  Evans  v.  Brander  and  Another  (c),  the  same 
Court,  three  of  the  Judges  having  been  changed,  decided 
that  the  sheriff  was  only  liable  for  double  the  value  of  the 
goods  distrained.  But,  on  looking  at  all  those  cases,  it  ap- 
pears that  the  amount  of  the  rent  in  arrear  was  exceeded 
by  the  value  of  the  goods  distrained.  Therefore,  they  do 
not  decide  the  question  raised  in  this  case.  The  case  of 
Scott  V.  Waithman  does  not  appear  to  me  to  settle  the 
question;  for,  the  report  does  not  shew  what  was  the 
value  of  the  goods  seized,  or  what  was  the  amount  of  the 
rent  in  arrear.  But  it  merely  states,  that  the  jury  found 
a  verdict  for  70/.  damages.  It  seems  to  me,  that  the  in- 
tention of  the  legislature  in  passing  the  1 1  Geo.  2,  c.  19, 
was  to  place  the  parties  in  the  same  condition,  with  re- 
spect to  the  goods  seized,  as  if  no  replevin-bond  had  been 

(a)  4  T.  R.  435.  {b)  2  H.  Bl.  36.  (c)  2  H.  Bl.  647- 

VOL.  II.  r  P  D.  p.  c. 
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1834.  executed.  Let  us  see,  tbeD,  what  would  be  the  conse- 
quence, as  there  is  a  repIevin4>ond9  if  the  defendant  ulti- 
mately 8Uo<^eeds.  At  common  law^  the  landlord  had  only 
his  remedy  against  the  person  who  brought  the  action  of 
replevin.  The  replevin-bond,  however,  gives  him  the 
additional  security  of  the  sureties  and  the  double  costs. 
That  is  the  whole  effect  which  the  act  can  have  had.  It 
seems  to  me,  then,  that  the  penalty  of  the  bond  j^ven  by 
the  sureties  ought  only  to  stand  as  a  security,  for  the  value 
of  the  goods  seized,  if  the  rent  amounts  to  so  muchj  or 
for  the  amount  of  the  rent,  if  it  is  less  than  the  value. 
Thus,  if  the  value  of  the  goods  was  100/.,  and  the  amount 
of  the  rent  20L,  the  penalty  would  only  secure  the  amount 
of  SOL,  and  not  100/.  Otherwise,  the  landlord  would  be 
entitled  to  80/.  more  than  the  rent  really  due»  The  pro- 
ceedings in  this  case  may,  therefore,  be  stayed  on  pay- 
ment of  the  value  of  the  goods  distrained,  the  double  costflf, 
and  the  costs  of  this  application.  The  latter  costs  may  be 
considered  as  costs  in  the  action,  because,  if  the  acCion 
had  proceeded,  the  plaintiff  would  have  been  entitled  to 
all  the  costs. 

Rule  absolute  accordingly. 


Parker  (Administrator)  r.  Linnett. 

The  Court  can-  M.ILLER  moved,  under  the  1  &  2  WiU.  4,  c.  58,  sl  1, 
Md«  ^rinter-  C^*^®  Interpleader  Act),  for  a  rule  to  shew  cause  why  the 
pleader  Act  to    persons  claiming  certain  property  in  the  hands  of  the  de- 

Btakeholders        ^,  i.i-iilj         •  i       i« 

who  are  only  fendant,  and  in  which  he  had  np  mterest,  should  not  appear 
^J^II^kilsTaa  before  the  Court  and  state  their  respective  claims,  and  to 
action  must  be    abide  Buch  order  as  the  Court  should  think  it  riirht  to  make. 

brought,  and  ^ 

the  plaintiff  de- 
clare, before  the 
Court  can  interfere. 

A  stakeholder  acting  with  good  &itn  ia  entitled  to  his  coste  of  coming  to  the  Conrt  oat  of  the 
fund  in  dispute,  which  are  ultimately  pAid  by  the  unsuccessful  party. 


Cause  was  afterwards  shewn  against  this  rule  by  FoUett 
for  the  plaintiff)  and  Sewell  for  David  Parker^  the  claim- 
ant; and  it  was  ordered,  that  the  latter  should  be  substi- 

pp2 
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The  facts  were  these: — The  defendant  was  a  constable  at  1834. 
PcrUmoutb,  and  had  taken  a  person  named  David  Parker 
into  custody  on  a  charge  of  manslaughter.  When  he  ap- 
prehended him,  he  took  from  him  a  sum  of  15L  and  a 
watch^  which  the  prisoner  said  had  been  bequeathed  to 
him  by  the  deceased.  The  prisoner  was  afterwards  tried 
and  acquitted  of  the  charge.  It  was  suggested  that  the 
money  and  watch,  which  he  had  so  taken  from  the  prisoner, 
bad  been  stolen  by  him  from  the  deceased.  Both  money 
and  watch  were  accordingly  demanded  from  the  defendant 
by  the  administrator  of  the  deceased,  the  present  plaintiff. 
They  were  also  demanded  by  the  prisoner.  The  present 
action  was  accordingly  commenced  against  him  for  the 
money,  and  an  action  of  trover  threatened  for  the  watch. 
The  acquitted  prisoner  still  persevered  in  his  claim;  ^nd, 
therefore,  the  defendant  had  come  to  the  Court  to  obtain 
the  protection  which  the  act  afforded.  As  an  action  of 
ipover  was  threatened  for  the  watch,  it  was  hoped  that  the 
Court  would  also  make  the  determination  of  the  claims  to 
it  part  of  the  present  rule. 

* 
Patteson,  J. — The  Court  cannot  interfere  under  the 
first  section,  where  a  proceeding  is  only  '^  threatened" 
against  the  stakeholder.  The  words  of  the  act  are  '*  any 
defendant  sued,"*  and  the  application  qiuet  be  made  **  after 
declaration.^'  .  Itis  different  in  the  case  of  a  sheriff,  where 
it  is  sufficient,  to  entitle  a  sheriff  to  relief,  that  a  claim 
shoulc)  be  made.  You  can,  however,  take  your  rule  as  to 
the  money  for  the  recovery  of  which  the  action  is  brought. 

Rule  nisi  granted. 


564  CASES  IN  THE  PRACTICE  COURT^.K.  B. 

1834.        tuted  in  the  action  for  the  defendant;  and  the  case  referred 
^  to  the  Master  to  decide  on  their  respective  claims,  the  de- 

V.  fendant  to  be  discharged  from  all  liability  on  bringing  the 

money  into  Court. 

Miller  then  applied  for  the  costs  of  the  rule.  The 
defendant  had  no  interest  in  the  matter,  and  had  acted 
with  good  faith  in  the  affair.  He  stood  in  the  situation  of 
a  private  person ;  and,  therefore,  ought  not  to  be  deprived 
of  his  costs,  according  to  the  practice  adopted  by  the 
Courts  in  the  case  of  sheriffs  and  others  employed  in 
the  execution  of  process.  The  burthen  cast  on  him  as 
constable  was  sufficiently  onerous,  without  compelling  him 
to  be  at  the  expense  consequent  on  such  applications  as 
the  present.  He  cited  Ducar  v.  Madntosh  (a),  and  Cotter 
V.  The  Bank  of  England  (6),  which  were  cited  in  />ow- 
ling^s  Practice  {c)i  where  it  was  decided,  that,  if  the  party 
applying  appears  to  have  acted  with  good  faith,  his  costs 
will  be  ordered  to  be  paid  out  of  the  fund  or  proceeds  of 
the  property  in  question,  and  to  be  repaid  by  the  ulti* 
mately  unsuccessful  party. 

Patt£SON,  J. — The  costs  which  the  defendant  in  this 
case  has  incurred  must  be  paid  out  of  the  fund  which  he 
holds,  and  the  overplus  paid  into  Court.  The  ultimately 
unsuccessful  party  will  reimburse  the  other  those  costs. 

Rule  accordingly. 

(a)  3  M.  &  Scott;  174.  (6)  Id.  182.  (c)  P^  182. 
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Fr£ncu  V.  Mawwood. 

JmLILLER  applied  for  a  /tabeas  corpus  to  bring  up  the  AbiUofiifM^- 
defendant  out  of  the  custody  of  the  warden  of  the  Fleet  Qontinttance^ofa 
Priflon,  where  he  was  detained  for  a  contempt  of  the  pro-  ^*^*^  the  su- 
cess  of  the  Court  of  Chancery,  in  order  that  he  might  be  tute  of  Limita- 
charged  in  custody  of  the  marshal  of  this  Court  on  a 
bill  of  Middlesex,     The  object  of  the  application  was  to 
prevent  the  operation  of  the  Statute  of  Limitations.     Se- 
veral years  since,  a  bill  of  Middlesex  issued  against  the 
defendant,  which  was  continued  by  writs  of  latitat  into 
several  counties.     On  no  one  of  these  could  the  defen- 
dant be  arrested,  as  he  managed  to  keep  out  of  the  way; 
at  length  it  was  discovered  that  he  was  in  the  custody  of 
the  warden  of  the  Fleet  for  a  contempt  of  the  Court  of 
Chancery,     The  last  writ  was  a  latitat,  and  it  was  pro- 
posed to  continue  that  writ  by  a  bill  of  Middlesex,  as  a 
writ  of  capias  would  not  be  a  good  continuance  of  the 
action.     That  a  bill  of  Middlesex  was  a  good  continuance 
of  the  action  was  decided  in  the  case  of  Page  v.  New- 
man (a). 

Patteson,  J. — That,  certainly,  is  an  authority  that  a 
latitat  may  be  continued  by  a  bill  of  Middlesex.  You  may, 
therefore,  take  your  rule. 

Rule  granted. 

(a)  2  MauD.  &  Ryl.  528;  8  B.  &  C.  469. 
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Palmer  r«  Terry. 

If  a  defendant  JBARSTOW  shewed  CAUse  against  a  rule  for  changing 
thc^^nw  ail?  ^^^  venue. — It  was  an  action  for  negligence  against  the  de- 
^dent*to"**  fendant,  as  the  bailee  of  certain  wooden  earrings,  irfiich 
swear  that  the  the  defendant  had  borrowed  from  the  plaintiff,  and  exhi- 
did  not  arise  in  bitcd  in  different  places.  The  plaintiff  laid  his  venu^  in 
ed*irth?decUH  Somersetshire ^  and  the  defendant  applied  to  have  it  chang- 
ration,  and  that  ed  to  Middlesex.     In  his  affidavit  he  did  not  state  in  the 

It  will  be  incon* 

venientforhim  Ordinary  form  that  the  cause  of  action,  if  any,  arose  in 
mu^fm^ethe^  Middlesex,  and  not  elsewhere;  but  he  stated  that  the 
ordinary  affida-  causc  of  action,  if  any  there   be,  did  not  arise  in  the 

▼It,  shewing  in  »  ^  » 

which  county     couuty  of  Somersetshire ^  as  laid  in  the  declaration,  and 

the  cause  ofac-..  %  t    %  •  •  t*       %  •  %  i 

tioni^Mf  arise,     that  It  would  be  very  inconvenient  for  him  to  have  the 
cause  tried  in  Somersetshire^  as  many  of  his  witnesses, 
whom  he  should  be  under  the  necessity  of  calling,  resided 
in  Middlesex.     It  was  clear  from  this  affidavit,  that  he  was 
conscious  he  could  not  swear  that  the  cause  of  action 
arose  in  Middlesex,  and  not  elsewhere;  and,  therefore, he 
thought  to  impose  on  the   Court  by  stating  it  not  to 
have  arisen  in  the  county  of  Somerset.    It  was  impossible 
for  him  to  swear  that  the  cause  of  action  did  not  arise 
elsewhere ;  because,  from  its  nature,  namely,  the  careless 
manner  in  which  he  had  used  the  carvings  in  the  course  of 
his  exhibitions,  and  which  had  been  made  in  several  coun- 
ties.    It  probably  might  be  more  convenient,  for  the  rea- 
sons he  stated,  that  the  cause  should  be  tried  in  the  county 
of  Middlesex  \  but  that  can  be  no  reason  for  changing  the 
venue,  as  the  convenience  of  the  plaintiff,  and  not  of  the 
defendant,  is  to  be  consulted  in  laying  the  venue.    Be- 
sides, he  made  no  affidavit  of  merits,  or  that  he  had  a  de- 
fence of  any  sort. 

MiUer. — We  state  that  the  cause  of  action  did  not  arise 
in  the  county  of  Somerset,  where  the  plaintiff  has  laid  his 
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venue;  and  then  point  out  the  hardship  to  which  the         1834. 
defendant  would  be  exposed  if  the  cause  were  tried  in 
the  county  of  Somerset^  on  account  of  certain  witnesses 
living  in  the  county  of  Middlesex. 

Patteson,  J. — ^There  are  hardships  on  both  sides.  The 
plaintiff  swears  that  his  witnesses  all  reside  in  Somersetshire, 
and  the  defendant  swears  that  all  his  witnesses  reside  in 
Middlesex.  But  the  plaintiff  has  the  choice,  and  therefore 
he  is  entitled  to  retain  his  venue  in  the  county  where  he 
originally  laid  it.  The  defendant  could  have  no  right  to 
remove  the  venue  from  Somersetshire  to  Middlesex  on  the 
affidavit  he  has  made,  for  he  does  not  swear  that  the  cause 
of  action  did  not  arise  elsewhere  than  in  the  county  of 
Middlesex,  nor  could  he.  Therefore,  without  an  affidavit 
on  the  part  of  the  plaintiff,  he  would  be  entitled  to  retain 
his  venue  in  Somersetshire,  and  without  any  undertaking 
to  give  material  evidence  in  that  county.  The  present 
rule  must,  therefore,  be  discharged ;  and,  as  it  was  an  ex- 
periment, it  must  be  discharged  with  costs. 

Rule  discharged,  with  costs. 


Doe  d.  Folkes  v.  Roe. 

€^HANNEL  moved   for  judgment  against  the  casual  iftheserriceis 
ejector.    The  service  was  perfectly  regular  on  the  tenant  ^b^tkatLn  of 
in  possession  on  the  prembes,  but,  in  the  tenant's  name  in  ]\  «^^»  f^  t^ 
the  notice,  the  name  of  "  Jeicob"  was  substituted  for  notice  is  imma- 
that  of  "  SbraA."  ^^' 

« 

Patteson,  J* — ^That  is  sufficient.    You  may  take  your 
rule. 

Rule  granted. 
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ib;m. 


All  afBilaviU 
lued  in  Court 
mof t  be  filed. 


Ex  parte  Elderton  and  Lucena. 

JlLATT  moved  that  Mr.  Pitt^  the  gentleman  so  fre- 
quently before  the  Court  in  person,  might  be  compelled 
to  file  certain  affidavits  which  he  had  made  in  support 
of  a  motion  by  counsel,  which  contained  several  scan- 
dalous statements  with  respect  to  the  gentlemen  on  whose 
behalf  he  moved.  The  application^  though  made,  had  not 
been  granted ;  but,  by  applying  to  the  Court,  he  had  sub- 
mitted to  its  jurisdiction ;  and  therefore  he  was  bound  to 
observe  the  rules  of  the  Court,  one  of  which  was,  that  all 
liffidavits  used  in  Court  should  be  filed. 


Patteson,  J. — You  may  take  your  rule. 


Rule  nisi  granted. 


Where  jin  at- 
torney hat  been 
aerved  with 
proceat  at  cham- 
ben  from  which 
he  afterwards 
goes  away  to  an 
unknown  resi- 
dence, a  rule  to 
compute  may  be 
serred,  by  leav- 
ing a  copy  at 
those  chambers, 
(they  being  his 
last  place  of 
abode),  and 
sticking  another 
up  in  the 
King's  Bench 
Office. 


Sealey  9.  Robertson. 

Ji A RS TOW  moved  to  enlarge  a  rule  to  compute  ob- 
tained in  this  case  against  the  defendant,  until  the  last 
day  of  term,  and  that  the  service  of  the  enlarged  rule 
might  be  at  the  Clarence  Chambers^  Haymarket^  and  by 
sticking  up  a  copy  of  it  in  the  King*s  Bench  Office.  It 
was  an  action  against  the  defendant,  as  the  acceptor  of  a 
bill  of  exchange.  Interlocutory  judgment  was  signed  upon 
it,  and  a  rule  to  compute  obtained.  The  difficulty  was  as 
to  the  service  of  that  rule.  The  defendant  was  an  attor- 
ney, and  when  the  plaintiff's  attorney  wrote  to  him  for 
payment  of  the  bill,  pursuant  to  his  instructions,  his  letter 
was  directed  to  the  Clarence  Chambers^  HaymarkeL  The 
defendant,  in  answer,  wrote  to  the  plaintiff's  attorney, 
saying,  that,  if  it  should  be  necessary  to  proceed  against 
him,  he  would  call  and  receive  the  process,  as,  being  an 
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attorney,  it  would  be  unpleasant  for  him  to  be  served  at         1834. 
his  office.     Some  negotiation  took  place,  and  the  defen-       sealey 
dant  was  ultimately  served  at  Clarence  Chambers.    The  ^' 

.  ROBEllTEON. 

rule  to  compute  was  served  at  Clarence  Chambers^  on  a 
woman  servant  there,  who  stated  that  the  defendant  had 
left  there,  and  she  did  not  know  where  he  was  gone. 

Patteson,  J. — As  he  had  left  the  chambers  it  was  not 
likely  he  would  receive  it. 

Barstow. — But  by  analogy  to  the  course  directed  by 
1  Reg.  Gen.  H.  T.  2  Witt.  4,  c.  43  (a),  it  should  seem 
that  there  was  nothing  unusual  in  the  application;  for  by 
that  rule  it  is  ordered,  that,  ''  where  the  residence  of  a 
defendant  is  unknown,  notice  of  declaration  may  be  stuck 
up  in  the  office,  though  not  without  previous  leave  of  the 
Court.*'  The  writ  here  having  been  served  at  the  place 
where  it  is  now  sought  to  serve  the  rule,  it  is  submitted, 
that,  by  analogy  to  the  service  ornotice  of  declaration,  the 
present  mode  of  service  might  be  allowed.  If  the  plaintiff, 
instead  of  referring  the  matter  to  the  Master  to  compute, 
thought  proper  to  execute  a  writ  of  inquiry,  he  would  not 
be  compelled,  in  such  a  case,  to  serve  a  notice.  At  least  be 
might,  if  he  chose,  execute  it,  and  sign  final  judgment  at 
his  peril,  and  the  defendant  would  not  be  allowed  to  set  it 
aside  without  an  affidavit  that  he  had  not  been  served 
with  process. 

Patteson,  J.— I  think,  under  the  circumstances,  you 

may  have  your  rule  enlarged  until  the  last  day  of  the 

term ;  and  that  the  service  of  the  rule  be  by  leaving  a  copy 

at  his  last  place  of  abode,  and  sticking  up  another  in  the 

King^s  Bench  Office. 

Rule  nisi  accordingly. 

On  the  last  day  of  term  the  rule  was  made  absolute, 

no  cause  being  shewn. 

Rule  absolute. 

(a)  AfUe^  Vol.  1,  p.  189. 
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Kino  r.  Packwood. 

Where  a  de-  vV HITE  moved  for  a  rule  msi  for  an  attacbment 
money' punu-^  against  an  attorney  for  non-payment  of  a  sum  of  800A  por- 
utto  the  Mat-   guant  to  the  Master's  aUocaiur.  His  affidavit  stated,  that, 

ters  (uloeatur,  ^  '  ' 

by  or  under  the  at  the  time  of  demanding  the  money,  which  was  by  a  third 
power  of  attor-     pcrson,  a  copy  of  the  rule  and  of  the  Master's  aUoeaimr 

Ae^povwr  niMt  ^^^^  ^^^^*  *"^  ^^®  orfginals  shewn;  but  no  copy  of  the 
be  left  with  the    power  of  attorney  was  left,  although  the  oriirinal  was  shewn. 

aefenoant  in  or»     .  ...  %     •       m 

der  to  bring  As  a  copy  of  it  was  uot  left,  an  objection  was  made  m  the 
tempt"for^on-  officc  to  draw  up  the  rule.  It  must  be  unnecessary  to 
payment  leave  a  copy  of  the  power  of  attorney,  because  it  must 

be  useless  to  the  defendant.  It  would  convey  no  informa- 
tion to  him,  which  he  could  not  obtain  by  merely  seeing 
the  original  It  might,  perhaps,  be  important  to  have  a 
copy  of  the  rule  and  of  the  Master's  aUocaiur^  in  order  to 
see  whether  there  were  any  objections  to  which  they  were 
liable.  But  all  that  he  could  require,  as  far  as  the  power 
of  attorney  was  concerned,  was  to  see  that  the  proper  per- 
son had  demanded  the  money.  That  he  could  as  well 
learn  from  a  mere  inspection  of  the  power  of  attorney,  as 
by  having  a  copy  left  with  him.  He  directed  the  learned 
Judge's  attention  to  Ba$s  v.  Maiiland(a). 

PATTESoi*f,  J. — ^It  is  fit  the  matter  should  be  considered, 
therefore  you  may  take  a  rule  nisi. 

Rule  nisi  granted. 

Hutchinson  shewed  cause  against  this  rule,  and  con- 
tended, that  it  was  quite  as  necessary  that  a  copy  of  the 
power  of  attorney  should  be  left  as  a  copy  of  the  rule 
and  allocatur.  He  cited  2  Tidd's  Practice,  837,  ed.  9, 
where  Mr.  Tidd  lays  it  down,  on  the  authority  of  Lord 

(a)  a  J.  h.  Moore,  44. 
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Kenyan,  that  it  was  necessary  that  a  copy  of  the  power        1834. 
of  attorney  should  be  left.     He  also  cited  Laugher  v» 
Laugher  (a),  where  the  Court  of  Exchequer  held  that  it 
was  necessary  a  copy  should  be  left,  or  an  attachment 
would  not  be  granted. 

White,  eanir&,  distinguished  the  present  case  from  that 
of  Laugher  v.  Laugher.  It  was  not  necessary  to  decide 
this  point  in  that  case,  for  there  the  subscribing  witness 
made  no  aflSdavit  of  the  execution  of  the  power  of  attor- 
ney, and  therefore  no  attachment  would  have  issued  on 
that  account.  Mr.  Jidd  only  mentioned  the  practice 
from  a  Return  of  Lord  Kenyan;  but  in  what  case,  or  under 
what  circumstances,  did  not  appear.  In  a  note  in  the  same 
page,  he  referred  to  Longman  v.  Holmes  {b),  and  Bciss  v. 
Maitland  (c),  as  throwing  doubt  on  his  proposition.  The 
former  of  those  cases  it  would  be  impossible  to  support  at 
this  day,  it  having  been  there  considered  unnecessary  that 
the  demand,  when  made  by  a  third  person,  should  be  au-* 
thorized  by  a  regularly  executed  power  of  attorney.  But 
the  latter  of  them  very  nearly  comes  up  to  the  point  now 
in  dispute.  There  cause  was  shewn,  in  the  first  instance, 
against  an  attachment  upon  an  affidavit,  that  the  power  of 
attorney  was  not  produced  at  the  time  of  making  the  de- 
mand, whereas,  on  the  other  side,  it  was  sworn  to  have 
been  produced,  together  with  the  rule  and  the  Master's 
aUocaiur.  And  the  Lord  Chief  Justice,  after  adverting 
to  those  circumstances,  concludes — **  I  am,  therefore,  of 
opinion  that  enough  was  done  to  entitle  the  plaintiff  to 
his  attachment." 

Patteson,  J. — If  the  practice  is  to  leave  a  copy  of  the 
power  of  attorney  at  the  time  of  making  the  demand,  I 
should  be  indisposed  to  break  in  on  it.  I  understand  from 

(a)  Ante,  Vol.  1,  p.  284.  (6)  2  Sir  W.  Black.  990. 

(c)  8  J.  B.  Moore,  44. 
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the  clerk  of  the  rules,  that  it  is  the  inTariable  practice  to 
leave  a  copy;  and  I  can  easily. conceive  why  it  may  be  de- 
sirable that  a  copy  of  the  power  of  attorney  should  be  left 
with  the  defendant,  as  an  unlettered  person  might  have 
some  difficulty  in  making  out  the  pqwer  of  attorney  on  a 
mere  momentary  inspection.  Mr.  l%dd  says,  that  it  is  ne- 
cessary  that  a  copy  of  the  rule,  cUlocaturf  and  power  of 
attorney  should  be  left  with  the  defendant,  and  for  this 
statement  he  refers  to  the  opinion  of  Lord  Kenyan^  but 
he  does  not  state  under  what  circumstances  that  opinion 
was  given.  In  the  case  of  Bctss  v.  Maiilandf  there  seems 
to  be  some  confusion  in  the  report,  and  I  am  not  sa- 
tisfied that  the  objection  .  was  brought  before  the  con- 
sideration of  the  Court.  Upon  the  whole,  therefore,  it  is 
better  to  hold  that  a  copy  of  the  power  should  be  left  in 
such  a  case.  I  disclaim  making  any  distinction  between 
the  case  of  an  attorney  and  that  of  any  other  person.  The 
rule  ought  to  be  as  general  as  possible.  If  it  were  merely 
shewn  to  the  party,  he  would  not  have  an  opportunity  of 
seeing  whether  it  was  legal  or  not ;  and,  if  it  were  merely 
shewn  to  an  unlearned  persoui  he  would  not  be  able  to 
obtain  legal  advice  as  to  whether  it  was  a  legal  or  an  il« 
legal  demand.  The  present  rule  must,  therefore,  be  dis- 
charged, but  without  costs,  as  the  case  of  Bcus  v.  Mait- 
land  and  the  note  in  Mr.  TiddCs  book  may  have  misled 
the  party. 

Rule  discharged,  without  costs. 


Doe  d.  Evans  r.  Edwards. 

O.  AUSTIN  ohi?L\ne.i\  a  rule  nisi  calling  on  the  lessor  of 
the  plaintiff'  to  shew  cause  why  the  proceedings  in  this 
action  should  not  be  stayed  until  the  costs  of  former  de- 


Thc  Court  win 
not  maketh  e 
payment  of  the 
costs  of  the  day 
a  condition  pre- 
cedent to  the 
plaintiiTi  proceeding  to  a  second  trial. 
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faults  in  not  proceeding  to  trial  on  two  occasions  should  1334. 
be  paid.  The  lessor  of  the  plaintiff  was  a  person  suing 
informd  pauperis^  and  having  made  default  on  one  occa- 
sion in  proceeding  to  trial  pursuant  to  his  notice,  the  Court 
ordered  him  to  pay  the  costs  of  the  day.  These  costs 
were  not  paid,  and  the  lessor  of  the  plaintiff  then  pro- 
ceeded to  give  a  second  notice  of  trial.  The  lessor  again 
made  default  by  withdrawing  the  record.  The  object  of 
the  application  was,  that  he  might  be  restrained  from  pro- 
ceeding until  the  costs  of  those  two  former  occasions  were 
paid.  A  rule  nisi  was  accordingly  granted ;  and  against 
it— 

Kelly  shewed  cause. — With  respect  to  the  second  de- 
fault, his  affidavit  stated  that  the  cause  of  it  was  the  tem- 
porary absence  of  a  registrar  at  the  moment  when  the  cause 
was  called  on.  It  became  necessary,  of  course,  to  with- 
draw the  record,  and  soon  after  the  registrar  returned.  The 
next  morning  an  application  w<is  made  to  the  other  side, 
for  their  consent  to  the  restoration  of  the  cause  to  the  list. 
This,  however,  was  refused.  The  default,  therefore,  was 
not  to  be  attributed  to  the  lessor  of  the  plaintiff,  but  to  an 
unforeseen  accident.  The  lessor  of  the  plaintiff  was  a 
pauper,  and  if  the  present  rule  were  made  absolute  for 
compelling  him  to  pay  the  costs  consequent  on  the  two 
defaults,  or  stay  his  proceedings  until  he  did  pay  them,  it 
would  be  the  same  as  preventing  him  from  enforcing  his 
rights. 

C  Austin  contended,  that,  after  the  long-continued  vexa- 
tious proceedings  of  the  pauper,  it  was  only  just  to  the 
defendant  that  the  payment  of  the  two  sets  of  costs  men- 
tioned in  the  rule  should  be  made  a  condition  precedent  to 
his  proceeding  to  trial. 

Patteson,  J. — To  make  the  payment  of  these  costs  a 
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1834.  condition  precedent,  would  be  contrary  to  the  rule  on  this 
subject.  I  can  order  you  to  have  the  costs  of  the  day  paid 
to  you  by  the  lessor  of  the  plaintiff^  and  for  them  you  have 
a  remedy  by  attachment ;  but  I  cannot,  make  them  a  eon* 
dition  precedent*  The  rule  may  be  ab^ohite^  therefore, 
for  the  payment  of  the  costs  of.  the  day,  and  discharged 
as  to  the  stay  of  proceedings. 

Rule  absolute  accordingly. 


Barber  v.  Mitchell. 

Although  there  -i-N  this  casc  a  rule  was  obtained  by  R.  Alexander,  calling 
to  Wic5e'thira  ^"  *^®  sheriff  to  pay  over  the  proceeds  of  a  levy  made  by 
/L/o.  had  been    him  on  the  goods  of  the  defendant  to  the  plaintiff  in  this 

issued  in  order 

to  defraud  the  cause.     The  facts  were  these: — The  plaintiff  issued  a^. 

^o^jide  credi-  /^'  against  the  goods  of  the  defendant,  and  that  writ  was 

Scrifffi  a*!irt*  P'*®®^  ^^  ^^^  hands  of  a  sheriff's  officer.  He  proceeded 
to  the  fraud,  the  to  Ae  premises  in  the  month  of  June.     Having  seisced  the 

interfere  sum-  goods,  he  was  about  to  scU,  when  he  received  notice  from 

^uhL^Si^iff  ^^^  defendant  that  a  previous  Ji.  fa.,  at  the  suit  of  a  Mr. 

to  pay  over  the  Bmlkr,  had   been   issued  and   lodged  with  the  sherifT. 

proceeds  of  the 

levy  to  the  bond  This  writ  had  been  lodged  with  the  sheriff  on  the  10th  of 
t^  question  of  ^^  month  of  April  previous,  but  no  step  was  taken  on  it 
fraud  must  he     y^^y  jj,^  notico  to  the  sheriff's  officer  under  the  second 

tried  by  a  jury. 

JL/a. 

Wrangham  shewed  cause  against  this  rule,  and,  after 
urging  the  novelty  of  the  application,  contended  that  the 
Court  ought  not  to  interfere  in  the  Bummary  manner  pro- 
posed, in  order  to  compel  the  sheriff  to  pay  over  the  pro* 
ceeds  of  the  levy  to  the  plaintiff  in  .this  case.  There  was 
no  reason  for  supposing  that  the  sheriff  was  guilty  of  any 
fraud  or  collusion.   A  writ  of  JLfa.  had  been  placed  in  his 
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hands  at  the  suit  of  Mr.  Butter;  no  directions  bad  been  given         1834. 
as  to  the  steps  to  be  taken  on  it;  no  directions  that  none       barbbr 
should  be  taken  on  it ;  and  the  sheriff  never  ruled  to  return  ••     ^ 

,  .         A  1       .      1%  y.     ^  1     .  Mitchell. 

the  writ.  As  soon  as  a  second  writ  of  ^.  ja.  made  its  ap- 
pearance, he  gave  notice  of  a  previous  writ  having  bsued 
at  Mr.  Butter's  suit.  These  facts  were  no  evidence  of 
fraud  or  collusion,  and,  if  they  were,  the  Court  would  not 
decide  on  the  question  in  this  summary  manner,  but  the 
plaintiff  must  be  left  to  his  action  against  the  sheriff.  The 
present  rule,  therefore,  ought  to  be  discharged,  and  with 
costs. 

/£.  Alexander^  conird,  admitted  the  novelty  of  the  appli- 
cation, but  urged  that  it  formed  no  objection,  and  parti- 
cularly as  it  had  been  distinctly  intimated  to  the  Court  on 
moving  for  the  rule.  He  also  contended,  that,  from  the 
circumstances  detailed  in  the  affidavits,  there  could  be  no 
doubt  that  the  sheriff  was  colluding  with  the  defendant, 
and,  if  he  were  so,  the  Court  ought  to  interfere  without 
driving  the  plaintiff  to  the  circuity  and  delay  of  an  ac- 
tion. He  cited  the  case  of  Lovich  v.  Crowder  and  Atif 
other  (a).  This  was  an  action  against  the  sheriff  for  a 
false  return  to  a  writ  of  ^.  fa*  In  the  month  of  March^ 
the  then  sheriffs  of  London  seized  the  goods  of  a  debtor 
by  virtue  of  &Ji,/(i.  An  officer  was  put  in  possession,  but 
the  execution  creditor  directed  the  sheriffs  not  to  sell; 
and  the  debtor  continued  to  have  the  control  of  his  goods 
until  the  month  of  November,  when  another  execution 
creditor  sued  out  a  JL  fa*,  directed  to  the  succeeding 
sheriffs  of  London*  The  Court  there  held  that  the  latter 
were  bound  to  levy  under  the  second  ^  /a.,  and  that  it  ' 
was  their  duty,  when  they  found  the  officer  of  the  former 
sheriffs  in  possession,  to  inquire  into  the  facts ;  and  if  they 
had  done  so,  they  would  have  learned  that  the  first  exe-^ 

(a)  2  Mann.  &  RyL  84;  8  B.  &  C.  132. 


Mitchell. 
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1834.        cution  was  fraudulent.     The  present  is  a  much  stronger 
case  than  the  one  cited,  for  there  the  sheriff's  officer  re- 

Barber  ^  ' 

»-_  mained  in  possession,  and  thereby  asserted  a  title  to  the 

goods;  whilst  here  no  one  either  knew  or  suspected  the 
existence  of  any  jS.  fa,^  until  a  levy  had  been  made  on  the 
goods  at  the  instance  of  a  bond  fide  creditor.  In  the  case 
of  Lovich  V.  Crwvder^  Lord  Tenterden  observed — "  It 
seems  to  have  been  conceded  at  the  trial  that,  if  the  same 
persons  who  filled  the  office  of  sheriff  in  March,  when  the 
first  execution  issued,  had  filled  it  in  November,  they 
would  have  been  bound  to  levy;  and,  consequently,  if  the 
defendants  had  filled  the  office  at  that  time,  they  would 
have  been  liable  in  this  action.  But  it  was  said  that  the 
goods,  having  been  seized  by  the  former  sheriffs  when  in 
custody  of  the  law,  could  not,  therefore,  be  seized  by  the 
defendants.  It  seems  to  me  that  they  werejiot  in  the  cus- 
tody of  the  law  at  the  time  when  the  fi*  fa*  at  the  suit  of 
the  plaintiff  was  sued  out ;  they  were  in  custody  of  the 
sheriff's  officer,  by  virtue  of  a  legal  process  fraudulently 
kept  on.  The  first  fi,  fa.  was  sued  out  returnable  in 
Easter  Term.  The  sheriff  was  never  ruled  to  return  the 
writ,  and  he  made  no  return.  Harrison  (the  defendant  in 
that  action)  continued  in  possession,  and  carried  on  the  bu- 
siness as  usual,  so  far  as  his  failing  circumstances  permitted. 
I  think  the  law  does  impose  on  a  sheriff  the  duty  of  mak- 
ing some  inquiry.  The  possession  of  the  former  sheriff  ii 
no  more  than  the  possession  of  any  third  person  would  be 
under  a  bill  of  sale.  Now,  if  a  party  be  in  possession  of 
goods  apparently  the  property  of  a  debtor,  the  sheriff  who 
has  a  fi.  fa.  to  execute  is  bound  to  inquire  whether  the 
party  in  possession  is  so  bondfide;  and  if  be  find  the  pos- 
session is  held  under  a  fraudulent  bill  of  sale,  he  is  bound 
to  treat  it  as  null  and  void,  and  levy  under  the  writ"  That 
case  and  the  principle  of  Lord  Tenterden^s  reasoning  are 
in  point  It  does  not  appear  in  the  present  case  that  the 
sheriff  was  ever  ruled  to  return  the  writ  until  the  present 
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rule  was  obtained^  and  the  party  here  was  left  iii  posses-         1834. 
sion  of  the  goods  himself,  without  any  interference  on  the       barber 
part  of  the  previous  execution  creditor.     That  circum-  v. 

MiTCHELT.. 

stance  alone  must  have  struck  the  sheriti  as  an  indication 
of  fraud ;  and,  therefore,  he  ought  to  have  disregarded 
the  £rst  writ,  and  levied  under  the  second. 

Patteson,  J. — In  that  case  the  execution  creditor  had 
directed  the  sheriff  not  to  sell.  I  suppose  it  was  with  a 
▼lew  to  that  fact  that  the  previous  execution  creditor 
swears  that  he  did  not  tell  him  not  to  sell;  but  they  do  not 
swear  that  they  did  desire  him  to  selL 

Alexander, — It  is  the  sheriff  s  duty  to  proceed  with  rea« 
sonable  diligence  upon  all  such  process  as  comes  regularly 
into  his  hands.  When  he  does  not  so  proceed,  it  must  be 
presumed  that  his  delay  is  the  result  of  corresponding  in- 
structions from  the  party  lodging  the  writ  If  so,  Builer 
must  either  directly  or  indirectly  have  intimated  to  the 
sheriff  that  the  process  must  not  actually  be  enforced ; 
and  the  mode  in  which  his  af&davit  attempts  to  insinuate 
rather  than  assert  the  contrary  confirms  the  presumption. 

Fatteson,  J.— In  an  action  against  the  sheriff  it  would 
be  a  question  of  fraud;  and  that  would  be  for  the  jury. 

Cur.  adv.  vulU 

Patteson,  J. — I  have  looked  into  the  cases,  and  it 
seems  difficult  for  me  to  prevent  the  case  from  going  to  a 
jury.  The  circumstances  are  such  that  I  think  the  party 
has  a  right  to  have  the  question  tried,  if  he  thinks  fit. 
The  question  as  to  whether  the  judgment  first  obtained 
was  fraudulent  or  not,  could  not  be  raised  in  an  action 
against  the  sheriff.  For  that  purpose,  an  issue  must  be 
directed.     But  1  think,  that  the  question,  whether  the 

VOL.  II.  Q  Q  D.  p.  c. 
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1834.        sheriff  was  a  party  to  the  fraud  may  be  tried  in  an  action 
g  '  ^      against  him.    If  the  first  writ  was  left  at  the  sheriff's  office, 
9*  as  a  protection  to  the  defendant's  goods,  in  case  of  a  sab- 

sequent  one  coming  to  his  hands,  and  the  sheriff  lent  him« 
self  to  the  proceeding,  on  a  return  of  nuUa  bona  to  the 
Ji»/a.  issued  by  the  plaintiff,  in  this  case,  he  would  be  lia- 
ble to  an  action  for  a  false  return*  The  question » whether 
the  first  execution  was  fraudulent,  with  his  knowledge, 
may  be  raised  in  an  action  against  the  sheriff.  The  case 
here  is  not  so  clearly  fraudulent  on  his  part  as  to  autho- 
rize me  in  interfering;  but  I  do  not  say  that  the  Court 
would  interfere,  even"  if  a  clear  case  of  fraud  were  made 
out;  for  I  feel  great  difficulty  in  saying,  that,  even  if  it 
were  quite  clear  that  the  sheriff  was  a  party  to  the  fraud, 
the  Court  would  interfere.  The  present  rule  must,  there* 
fore,  be  discharged,  but  without  costs,   - 

Rule  discharged,  without  costs. 


A  commissioner 
of  the  [anion 


Lord  Nugent  v.  Harcourt. 

JL/.  POLLOCK  shewed  cause  against  a  rule  obtained 

iIuJidsTfimSg     by  ^-  ^-  Watson,  calling  on  the  plaintiff  to  shew  cause 
bis  office  out  of   ^}}y  ^e  should  not  give  security  for  costs  in  the  present 

this  country,  ''  °  ,  i         >•  f        t 

cannot  be  com-  actiou.     He  had  two  answcrs  to  the  rule:  ^«/,  that  the 

curity  for  costo*  plaintiff  was  a  peer  of  Ireland;  and,  secondly y  that  he 

S?mW^^  Aat^  was  serving  the  King  now  abroad  as  commissioner  of  the 

the  Court  will  Ionian  Islands,  and  had  a  house  and  property  to  a  large 

not  cake  judicial  .       i  .  a  \       n  •         -^  •       i 

notice  of  a  plain-  amount  ui  this  couutry.     As  to  the  lirst  point,  it  is  clear 
/irliA^peer!^       that  the  plaintiff's  person  being  free  from  arrest,  he  would 

not  be  compelled  to  give  security  for  costs.  The  fact  of 
his  peerage  did  not  appear  by  affidavit*  He  contended, 
from  his  being  styled  Baron  Nugent,  that  the  Court  would 
take  notice  that  he  was  a  peer.     With  respect  to  the 
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seeond  point,  the  plaintiff  stood  in  the  same  sitixation  as  an        1834. 
officer  in  the  army  serving  abroad^  who  was  not  required  to  ,    ,  J^       ^ 
find  security  for  costs  in  such  n  case.    He  cited  O^LoMghlin  ^ 

V.  Macdonald{a)^  where  the  Court  of  Common  Plecn  re* 
fused  to  make  an  English  officer  serving  in  Souih  Ame^ 
riea  find  security  for  costs.  In  Lee's  Dictionary  of  Prac^ 
iiee,  p.  1261,  there  were  two  cases,  one  of  a  prisoner  at 
war,  and  another  of  an  officer  serving  in  the  British  army, 
to  the  same  effect. 

W.  H.  Watson,  contrd,  contended,  that  the  Court  could 
not  take  judicial  notice  of  the  plaintiff's  peerage.  It  must 
appear  by  some  regular  medium  of  proof.  He  distinguish- 
ed the  present  from  the  cases  cited,  as  there  the  absence 
was  involuntary,  the  prisoner  at  war  as  well  as  the  officer 
in  the  army  being  compelled  to  reside  abroad.  Whereas  it 
could  not  be  said  that  the  absence  of  Lord  Nugent  was  in- 
voluntary in  his  present  office,  since  the  King  could  not  com- 
pel him  to  leave  the  country.  If  the  King  could,  he  might, 
if  he  chose,  exile  any  of  his  subjects.  That,  however,  he 
could  not  do.  There  was  no  reason,  therefore,  for  freeing 
hard  Nugent  from  his  liability  to  give  security  for  costs,  like 
any  other  plaintiff  who  brought  an  action,  he  being  per- 
manently resident  abroad.  Some  time  ago,  in  the  last 
term^  Mr.  Justice  Taunion  compelled  a  plaintiff  to  find 
security  for  costs,  who  intended  to  remain  abroad  for 
eighteen  months.  But  here,  there  was  no  assignable  limit 
to  the  period  during  which  Lord  Nugent  would  remain 
abroad. 

Patteson,  J. — ^In  the  case  of  an  officer  in  the  army, 
the  absence  is  certainly  involuntary.  But  I  think,  if  an 
Englishman  is  not  permanently  abroad,  but  is  absent  for 
temporary  purposes  in  the  service  .of  his  Majesty,   he 

(fl)  3  J.  B.  Moore,  77;  8  Taunt.  736,  S.  C.  v 
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I8a4. 


Lord  NuGBMT 

V. 

Harcourt. 


stands  in  the  same  situation  as  if  he  were  compulsorily 
abroad,  and  therefore  ought  not  to  be  compelled  to  find 
security  for  costs.  If  he  hmd  gone  abroad  for  his  own 
convenience  merely,  it  would  have  been  different.  I  do  not 
give  this  opinion  on  the  ground  of  his  being  a  peer,  be- 
cause that  fact  is  not  fully  brought  before  the  Court;  but 
because  he  is  abroad  serving  his  Majesty,  and  also  having 
a  residence  and  property  in  this  country.  The  present 
rule  must,  therefore,  be  discharged,  and  with  costs* 

Rule  discharged,  with  costs. 


Iftheteiiadii- 
pnte  as  to  the 
inheritance,  the 
Court  will  not 
compel  the  tnu- 
tee  of  an  out- 
■tanding  tenn 
attending  the 
inheritance  to 
lend  hb  name 
to  either  party 
in  an  action  of 
qectment. 


Doe  d.  Prosser  r.  Kino. 

vy.  CRESS  WELL  shewed  cause  against  a  rule  for 
striking  out  the  name  of  the  leaser  of  the  plaintiff  from 
the  declaration.  Mr.  Prosser  was  the  trustee  of  an  out- 
standing term  attending  the  inheritance,  and  therefore,  in 
order  to  maintain  the  ejectment,  it  was  necessary  that  his 
name  should  be  used.  The  person  bringing  the  ejectment 
was  willing  to  give  him  indemnity  against  costs,  to  the  satis- 
faction of  the  Master.  Mr.  Prosser  had  refused  to  per- 
mit his  name  to  be  used,  or  to  accept  the  indemnity. 

Patteson,  J. — Perhaps  he  may  wish  to  come  in,  and 
defend  as  landlord. 

MdisoHi  conird^  submitted  that  the  person  bringing 
this  ejectment  had  no  right  to  compel  the  trustee  of  the 
inheritance  to  lend  his  name  to  either  party.  The  trustee 
alleges  in  his  affidavit  that  he  and  the  other  persons  claim 
adversely  to  the  lessor  of  the  plaintiff,  and  that  they  mean 
to  defend  the  action. 


Patteson,  J. — If  there  is  a  dispute  about  the  inherit- 
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ance,  the  trustee  has  a  right  to  take  which  side  he  pleases,  l^^* 
and  neither  party  is  entitled  to  come  here  and  compel  him 
to  lend  his  name  to  either.  Suppose  a  man  to  die,  and  there 
is  a  doubt  as  to  who  is  heir,  neither  party  could  make  him 
allow  his  name  to  be  used  for  the  purpose  of  an  action  of 
ejectment.  It  is  not  clear  from  the  affidavits  in  this  case, 
that  there  is  a  dispute  as  to  the  inheritance.  The  trustee 
merely  says,  he  claims  adversely,  and  that  he  means  to 
defend  the  action.  He  should  have  stated  more  explicitly 
that  he  claims  title  to  the  inheritance.  It  must,  there- 
fore, be  referred  to  the  Master  to  ascertain  whether  there 
is  any  dispute  as  to  who  is  heir;  and  not  a  mere  dbpute 
between  landlord  and  tenant.  If  there  is  a  dispute  as  to 
the  inheritance,  then  the  Court  cannot  interfere,  and  the 
rule  must  be  made  absolute;  if  there  is  not,  then  the 
present  rule  must  be  discharged.     The  costs  to  be  in 

the  Master's  discretion. 

Rule  accordingly. 


Rex  v.  Collier. 
r  •  LEE  moved  to  compound  a  penal  action  which  had  On  a  modon  to 

compound  a  pe« 

been  instituted  by  the  Post  Office.    It  did  not  appear  by  nai  action,  it 
his  affidavit  that  the  defendant  had  as  yet  pleaded.  SHrth^^n. 


Patteson,  J. — That  will  not  do,  as  the  statute  of  the 
18  Eliz.  c.  5,  8.  3,  requires  that  the  compounding  shall 
not  be  **  but  after  answer  made  in  Court.*'  You  must 
have  your  affidavit  amended  in  that  particular.  You  will, 
therefore,  take  nothing  by  your  motion. 

Rule  refused. 

DowUngi  amicus  curiae,  mentioned  another  similar  case, 
in  which  Mr.  Justice  Parke  had  pronounced  a  similar  de* 
cision  during  last  Hilary  Term  (a). 

(a)  Sec  1  Tid.  Pr.  556,  9th  ed. 


dant  has  plead- 
ed. 
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A  rule  for  an 
attachment  for 
non-payment  of 
costs  may,  un- 
der certain  cir- 
cumstances, be 
obtained  with- 
out personal 
senrice. 


Allier  v»  Newton. 

xjHANNELL  moved  for  an  attachment  against  a  defen- 
dant for  non-payment  of  costs^  pursuant  to  the  Master's 
allocatur^  without  personal  service.  He  was  aware  that 
the  practice  had  formerly  been  to  require  personal  service 
of  the  allocatur,  in  order  to  obtain  an  attachment ;  but  it 
had  been  lately  decided  by  the  Court  of  Exchequer^  in  the 
case  of  Green  v.  Prosser  (a),  that  personal  service  was  not 
necessary  in  all  cases,  in  order  to  obtain  an  attachment. 
There,  two  bills,  for  business  done  by  a  person  named 
Miller,  as  an  attorney^  were  taxed  by  the  Master,  and  he 
was  found  to  have  been  overpaid  62L,  which  he  was  re- 
quested to  refund.  The  order  for  taxing  was  made  a  rule 
of  Court,  and  an  appointment  made  to  serve  Miller  with 
it,  but  he  did  not  attend.  Several  other  attempts  were 
made  to  serve  him,  but  without  success.  It  was  further , 
sworn  that  it  was  believed  he  kept  out  of  the  way  to  avoid 
being  served.  There  it  was  objected  that  the  attachment 
could  not  be  granted  without  personal  service;  but  Lord 
Lyndhurst  there  observed — **  All  these  cases  depend  upon 
their  own  particular  circumstances."  The  Court  took  time 
to  consider,  and  his  Lordship  subsequently  said — "  That 
nothing  but  a  very  strong  case,  established  to  the  satisfac- 
tion of  the  Court,  would  dispense  with  the  necessity  of 
personal  service ;  but  he  thought  this  was  such  a  case,  and 
that  the  rule  should  be  made  absolute,  the  attachment  to 
lie  in  the  office  for  a  fortnight.*'  If  the  circumstances  in 
th|it  case  could  induce  the  Court  to  believe  that  the  party 
kept  out  of  the  way  to  avoid  being  served,  those  in  the 
present  were  much  stronger.  The  affidavit  on  which  he 
moved  stated  that  the  deponent  had  gone  to  the  house  of 
the  defendant's  father,  in  the  county  of  Somerset^  on  the 
17th  oi  March. .  He  .saw  the  father  of  the  defendant,  who 


(a)  AntCy  p.  99. 
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asked  what  he  wanted.  The  deponent  said  he  wanted  1834. 
to  see  his  son,  and  the  father  answered,  "  then  you  shall  allier 
not  have  hun."    The  deponent  then  went  to  the  side  of  «- 

the  house,  and  there  saw  the  defendant  in  the  shop  at 
work,  with  his  back  towards  deponent  He  then  went 
into  the  shop,  when  the  father  called  out,  *'  Tom,  fly!'' 
The  defendant  then  rushed  out  of  the  shop  into  the 
kitchen.  The  deponent  attempted  to  follow  him;  but  a 
female  there  shut  the  door  in  his  face.  The  father  then 
said — "  I  have  done  thee  a  second  time ;  the  bird  has 
flown.'*  The  circumstances  in  this  case  were  clearly 
stronger  than  those  in  the  Exchequer  ;  and,  therefore,  if 
that  Court  would  grant  an  attachment  in  that  case  without 
personal  service,  there  was  no  reason  why  it  should  not  be 
granted  in  the  present. 

■ 

4 

Patt£Son,  J. — On  the  authority  of  the  case  you  have 
cited,  you  may  take  your  rule.  I  am  afraid,  however,  it  is 
a  very  dangerous  precedent;  as  now  it  will  be  necessary 
to  look  into  the  special  circumstances  of  every  case,  until^ 
at  last,  any  sort  of  service  will  suffice.  You  may  take  a 
rule  to  shew  cause ;  and  the  service  of  the  rule  must  be 
at  the  defendant's  residence. 

Rule  ms%  granted. 


Another  rule  for  an  attachment  was  obtained  by  V. 
Lee,  under  similar  circumstances,  during  the  same  day. 


Bird's  Bail.  *       ^ 

rr  •  CLARKSON opposed  bail,  on  the  ground  that  one  The mie  of 5 
of  them  had  been  changed  without  leave  of  the  Court  or  i  miLA  Jxo 
a  Judge,  contrary  to  5  Reg.  Gen.  H.  T.  1  Will.  4  (a). ,  «^   t^^t^x 

■  ^  *•  to  the  cue  of  a 

prisoner. 

(a)  AnU,  Vol  1,  p.  103. 
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1834.  HeatoHf  in  support  of  the  bail. — The  present  is  the  case 

B     '  fiui     ^^  ^  prisoner^  and  that  rule  does  not  apply  to  such  a  case. 

PATTEsoNy  J.»  after  consulting  the  clerk  of  the  rules 
(Mr.  jiulesbrook). — ^The  case  of  a  prisoner  is  not  within 
that  rule.     Bail  may  be  changed  there  without  leave. 

Bail  passed. 


Du  Pre  v.  Langridge. 

The  date  of  the  JJOWLING  moTed  to  set  aside  a  declaration  for  irre- 
beitated in^tbe  gul^rity,  on  the  grottiid  of  the  date  of  the  writ  being 
declaration,  Dot-  omitted  atits  Commencement.    He  refisrred  to  the  form  of 

withitandiDg 

the  pleading       the  issue  given  at  the  end  of  the  pleading  rules  of  £1.  7. 

4  mu,  4.    '     4  Will.  4  (a),  in  which  appeared  the  date  of  the  writ. 

Now^  the  issue  being  formed  from  the  pleadings  in  the 
cause^  and  it  stating  the  date  of  the  writ^  it  nuist  be  con- 
cluded that  in  the  deckration  itself  the  date  of  the  writ 
ought  to  he  stated. 

Patteson,  J. — It  was  not  the  intention  of  the  Judges 
when  they  gave  that  form  to  make  any  altenUioii  in  the 
form  of  the  declaration.  By  referring  to  the  latter  part 
of  the  issue,  there  are  these  words  in  parentheses — ^'  Copy 
the  declaration  from  these  words  to  the  end,  and  the  plea 
and  subsequent  pleadings  to  the  joinder  of  issue."  From 
that  it  is  clear  that  no  alteration  was  intended  in  the  form 
of  the  declaration.  The  declaration  here,  therefore,  is 
sufficient. 

Rule  refused. 

(a)  Ante^  p.  32?. 
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Stratton  v.  Regan. 

JJOWLING  moTed  for  a  rule  to  shew  cause  why  the  in  the  Kin^s 

judgment  of  nonpros  and  the  notice  of  taxation  should  not  nj^^fo/setting 

be  set  aside,  on  the  ground  of  the  judgment  having  been  aside  procced- 

signed  against  good  faith,  with  a  stay  of  proceedings  in  the  larit^r  may  be 

drawn  up  with 

meantime.  a  stay  of  pro- 

ceedingSi  al- 
though notice 

Patteson,  J.,  granted  the  rule  nisi.  of  motion  has 

not  been  given. 

DowUng  stated  that  he  had  no  affidavit  of  notice  of 
this  motion  having  been  given.  There  was  a  difficulty  as  to 
whether  the  rule  could  be  drawn  up  with  a  stay  of  pro- 
ceediogs^  on  account  of  a  decision  pronounced  by  Mr.  Jus- 
tice Parke  in  the  case  of  Foriescue  v.  Jones  (a).  In  that 
case  his  Lordship  decided ,  that^  unless  notice  of  the  mo- 
tion had  been  given,  the  rule  could  not  be  drawn  up  with 
a  stay  of  proceedings.  He  had,  ho  we  ver»  understood  that 
the  practice  was  different  in  this  Court  from  that  which 
bis  Lordship  had  decided ;  and  that,  in  accordance  with 
that  different  practice,  Mr.  Justice  Taunton  had  decided 
m  the  previous  Easter  Term. 

Patteson,  3^,  referred  to  the  clerk  of  the  rulea  (Mr. 
Anlesbrooh\  and  he  reported  that  the  practice,  was  in  the 
Court  of  King^s  Bench  in  conformity  with  the  decision  of 
Mr.  Justice  Taunton.  His  liordship  then  directed  that  the 
rule  nisi  should  be  drawn  up  with  a  stay  of  proceedings, 
although  no  notice  of  motion  had  been  given  to  the  oppo^ 
sit^  party. 

Rule  nisi  accordingly. 

(a)  Ant€,\o\A,  p.  624. 
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Foster's  Bail. 

The  objection  to  «/.  L.  ADOLPHUS  opposed  bail,  on  the  ground  that 
that  the  number  the  number  of  the  house  in  which  the  bail  lived  was  not 
not^rtate^m^t  P^®"  '"  ^^^  notice,  according  to  the  directions  of  2  E^. 
be  taken  in  the    Gen.  T.  T.  1  Will.  4  (fl).    When  the  bail  came  up  on- 

fint  instance,  , 

and  it  is  wuved  ginally,  the  objection  was  not  taken,  but  time  was  obtain- 
time  to  inqdre,  ^^*  *^^  order  to  make  inquiries  with  respect  to  them.     In- 
^"  a'"  the     9^^"®*  "^eit^  made,  but  no  affidavit  was  now  produced  that 
bail's  residence    the  person  inquiring  had  been  unable  to  find  the  bail.  Al- 
though the  objection  had  not  been  taken  when  they  first 
came  up  to  justify,  it  was  contended,  that,  as  the  omission 
of  the  number  of  the  house  was  contrary  to  the  express 
directions  of  a  rule  of  Court,  it  was  not  too  late  to  take 
the  objection  now. 

Patteson,  J. — ^The  rule  is  certainly  express,  that  the 
number,  if  any,  is  to  be  stated  in  the  notice.  But  the 
objection  would  appear  on  the  face  of  the  notice,  and, 
therefore,  ought  to  have  been  taken  when  they  first  came 
up  for  the  purpose  of  justifying.  You  having  taken  time 
to  inquire  with  respect  to  them,  have  waived  the  objection, 
unless  you  produce  an  affidavit  that  you  cannot  find 
them.  The  object  of  your  obtaining  the  time  was  to  as- 
certain whether  the  notice  was  correct,  and  to  inquire  into 
the  circumstances  of  the  bail.  As  you  do  not  now  pro- 
duce an  affidavit  that  you  have  not  been  able  to  find  them, 
it  is  too  late  for  you  to  object  to  the  defect  with  respect 

to  the  number* 

Bail  passed. 

(a)  Afde,  VoL  1,  p.  103. 
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FossETT  V.  Godfrey. 

JSUSB  Y  shewed  cauffe  against  a  rule  nisi,  obtained  by  in  an  affidavit 
Mansel,  under  the  23  Geo.  2,  c.  33,  s.  19,  (the  Middle-  ^ff^^Z 
sex  County  Court  Act),  for  entering  a  suggestion  to  grant  Rouble  cwtsun- 
the  defendant  double  costs,  the  plaintiff  having  recovered  2,  c.  33,  s.  19, 
upon  a  writ  of  trial  a  sum  less  than  40«.,  viz.  9s.    As  a  pre-  county  Couit' 
liminary  objection,  he  contended  that  the  defendant  by  his  ^^'^^"SJJ^ 
affidavit  had  not  brought  himself  within  the  meaning  of  the  defendant  ia  iia- 
act,  and  therefore  was  not  entitled  to  receive  his  double  moned  to  the 
costs.     The^  words  of  the  act  were,  "  that  in  case  any  ac-  ^^"''^  ^**"^ 
tion  of  debt  or  action  upon  assumpsit  shall  be  commenced 
and  prosecuted  in  any  of  his  Majesty's  Courts  of  Record  at 
Westminster,  and  the  defendant  or  defendants  at  the  time 
of  such  action  brought  shall  live  and  reside  in  the  said 
county  of  Middlesex,  and  be  liable  to  be  summoned  to 
the  said  County  Court,  &c.*'  In  order,  therefore,  to  entitle 
the  defendant  to  avail  himself  of  this  act,  it  must  appear 
by  the  affidavit  that  he  is  liable  to  be  summoned  to  the 
County  Court  of  Middlesex.    The  affidavit,  however,  on 
which  the  rule  had  been  obtained,  merely  stated  that  the 
defendant  was  resident  in  the  county  of  Middlesex,  without 
going  on  to  state  that  he  was  liable  to  be  summoned  to  the 
County  Court.     Not  having  brought  himself  within  the 
words  of  the  act  of  Parliament,  he  was  not  entitled  to 
avail  himself  of  it.    The  present  rule  must,  therefore,  be 
disharged  (a). 

Mansel,  contrd,  contended,  that  the  affidavit  did  suf- 
ficiently shew  that  the  defendant  was  liable  to  be  sum- 
moned  to  the  County  Court  of  Middlesex. 

Patteson,  J. — It  appears  to  me  that  it  is  not  shewn  by 
the  affidavit  that  the  defendant  is  liable  to  be  summoned. 

(a)  See  Unwin  v.  King,  ante,  p.  492. 
VOL.  II.  R  R  D.  P.  C. 


\ 
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1^34.         Unless  it  does  so  appear,  the  defendant  cannot  avail  him- 
p  self  of  this  act.     The  present  rule  must,  therefore,  be  difi- 

V-  charged  with  costs. 

Rule  discharged,  with  costs. 


Johnson  r.  Smallwogd. 

If  a  defendant  \jHANNELL  shewed  cause  against  a  rule  nisi  obtained 

aside  proceed-  by  Matisel,  for  setting  aside  the  appearance  entered  by 

ground  of  not  ^^^  plaintiff  for  the  defendant,  the  declaration,  and  ali 

having  been  Subsequent  proceedinscs,  on  the  ^rround  that  the  defendant 

served  with  pro-   ,,  ,.i« 

cess,  it  must  had  not  been  served  with  a  writ.  He  objected  m  the  first 
afl^Asirit  that'he  pl^ce  to  the  af&davit  on  which  the  present  application  was 
is  the  defendant  founded,  as  it  appeared  from  it  that  the  person  making  it 

was  a  stranger  to  the  proceeding.  The  person  making 
the  affidavit  described  himself  as  **  George  SmaUfvoody  of 
Hammersmith,  Middlesex,^  but  did  not  state  himself  to 
be  the  defendant  in  this  action.  The  affidavit  then  pro- 
ceeded to  state  that  the  said  George  SmaUwoodhviA  never 
been  served  with  any  process.  If  he  was  not  the  defen- 
dant in  the  action,  what  occasion  was  there  for  him  to  come 
to  the  Court  at  all? 

Manselg  conlrd,  contended  that  it  was  not  necessaiy  it 
should  appear  in  the  affidavit  that  he  was  the  defendant  in 
the  action.  On  the  contrary,  it  was  important  that  he 
should  not  describe  himself  as  the  defendant,  as  that 
would  identify  him  with  the  present  proceeding.  The 
ground  of  his  coming  to  the  Court  was  that  he  knew  no- 
thing about  the  claim  set  up  by  the  plaintiff. 

Patteson,  J. — ^It  does  not  appear  that  the  person  mak- 
ing this  affidavit  is  the  defendant  in  the  cause,  therefore 
there  seems  no  reason  for  his  coming  here  to  set  aside  the 
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proceedings.     For  any  thing  that  appears  it  might  be         ^B34. 
some  one  else  who  bore  the  same  name  as  the  defendant.       johnson 
The  present  rule  must  therefore  be  discharged,  but  withr  »• 

■^  Smallwooo*. 

out  costs. 

Rule  discharged,  without  costs. 


Metcalf  v.  Parry, 
JljLVMFRE  Y  moved  for  a  rule  «m,  requiring  the  sheriff  If  *^  under- 

sheriff  refuses 

of  Warwickshire  to  shew  cause  why  he  should  not  pay  the  to  transmit  his 
costs  consequent  to  the  plaintiff,  on  the  refusal  by  the  un-  Jhe^iiS^of^an* 
der-sheriffto  produce  to  the  plaintiff  his  notes  taken  on  ^^"*»  the  Court 

*^  ^*  ^  will  compel  him 

the  trial  of  an  issue  before  him.   A  motion  had  been  made  to  pa^r  the  costs 

to  the  Court  above  with  respect  to  the  trial  of  the  issue,  hUrefusaL 

and  it  was  intimated  to  the  under-sheriff  that  the  Court 

was  desirous  of  having  his  notes  taken  at  the  time  of  the 

trial.    These,  however,  he  refused  to  produce,  stating 

that  he  would  not  produce  them  until  an  official  order  of 

the  Court  was  made  upon  him  for  that  purpose.    Such  an 

order  was  afterwards  obtained,  and  the  notes  ultimately 

produced.     Before  this,  however,  took  place,  considerable 

expense  had  been  incurred  by  the  plaintiff.    The  object 

of  the  present  application,  therefore,  was,  that  the  sheriff 

Slight  be  required  to  pay  the  expenses  so  incurred,  and 

that  the  service  of  the  rule  might  be  effected  on  the  agents 

of  the  under-sheriff. 

Patteson,  J. — ^You  may  take  the  rule  in  that  form. 

Rule  nisi  accordingly. 


On  the  last  day  of  term  the  rule  was  made  absolute; 
no  cause  being  shewn. 

R  R  2 
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Fream  f?.  Best. 

In  order  to  ob-  JSUSB  Y  applied  for  the  costs  of  justifying  bail  who  had 
jiJufyingbaiu  Complied  with  the  provisions  of  the  3 Reg.  Gen.  T.  T. 
an  appiicaUon     j  ^^^n  4  f^\      r^he  words  of  the  rule  are,  "  that  if  the  no- 

Bhould  be  made  ^  ' 

at  the  time  of  ticc  of  bail  shall  be  accompanied  by  an  affidavit  of  each 
^  ^  '        of  the  bail  according  to  the  form  hereto  subjoined,  and  if 

the  plaintiff  afterwards  except  to  such  bail,  he  shall,  if  such 
bail  are  allowed,  pay  the  costs  of  justification.^  The  bail 
having  been  allowed,  the  defendant  was  entitled,  as  a  mat- 
ter of  course,  to  the  costs  of  justification.  At  the  time  of 
justifying,  however,  application  was  not  made  for  those 
costs,  and  the  rule  for  the  allowance  was  drawn  up  with- 
out noticing  them.  The  object  of  the  present  application, 
therefore,  is,  that,  although  it  is  some  days  since  the  bail 
justified,  and  no  application  at  the  time  was  made  for 
the  costs,  the  Court  will  still  grant  them. 

Patteson,  J. — It  would  appear  to  me,  from  the  lan- 
guage of  the  rule,  in  the  subsequent  part  of  it,  that  the 
defendant  is  entitled  to  his  costs  of  justification,  as  a  mat^ 
ter  of  course.  For  the  rule  goes  on  to  say,  '*  if  such  bul 
are  rejected  the  defendant  shall  pay  the  costs  of  opposi- 
tion, unless  the  Court,  or  a  Judge  thereof^  shall  otherwise 
order.*'  These  words,  as  to  the  discretion  of  the  Judge, 
it  appears  to  me,  referred  to  both  states  of  facts,  whether 
the  bail  justified  or  are  rejected.  But  I  understand,  on 
referring  to  the  officers  of  this  Court,  and  by  an  intimation 
from  the  officers  of  the  Common  Pleas  and  Exchequer^  that 
the  practice  has  hitherto  been  for  application  to  be  made 
for  the  costs  at  the  time  of  justifying.  As  no  application 
was  made  at  the  time  for  those  costs,  it  does  not  appear  to 
me  that  I  Can  grant  them  now;  for  the  opposite  party  may 

(fl)  Ante,  Vol.  1,  p.  103. 
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have  appeared  for  the  purpose  of  resisting  an  application  1834. 

for  costs,  and  hearing  none^  and  relying  on  the  practice 
generally  adopted,  may  have  gone  away;  and  therefore  I 
could  not  with  propriety  entertain  such  an  application  in 
their  absence* 

Motion  refused. 


-  Baldwin  and  Another,  Executors  of  Thomson,  v. 

Atkins* 

JbdVANS  moved  to  enter  up  judgment  on  an  old  warrant  Where  a  vrar- 
of  attorney.     The  peculiarity  in  the  case  was,  that,  al-  refers  to  the"^^ 
though  the  warrant  of  attorney  authorized  the  entering  elt^Jtorsand 
up  of  judgment  at  the  suit  of  Thompson^  his  "  executors  administrators," 
or  administrators/*  the  affidavit  of  the  execution  made  no  vit  of  execution 
mention  of  "  executors  or  administrators."     As,  however,  J?,*„.*J  ?/*execa' 
the  rule  was  drawn  up  on  reading  the  warrant  of  attorney  ***"  ^^  adminis- 

^  ^  -^    trators,"  tlie 

as  well  as  the  affidavit  of  execution^  the  defect  might  be  Court  will  not 

• «         «  1  allow  judgroent 

considered  as  cured.  to  be  enured 


up. 


Patteson,  J. — I  think  not;  because  the  affidavit  may 
refer  to  some  virarrant  of  attorney  where  the  words  "  exe- 
cutors or  administrators"  are  not  introduced.  I  cannot, 
therefore,  grant  the  rule. 

Rule  refused. 


Constable  and  Another  t?.  Fothergill. 

JPeTERSDORFF  obtained  a  rule  nm,  requiring  the  After  the  lapse 
plaintiff  to  shew  cause  why  the  writ  of  ca.  sa.  in  this  the  Couri"Iiiii 
case  should  not  be  set  aside  for  irregularity,  and   the  J^^,^^^^^^^^^^^^ 
defendant  discharged  out  of  custody,  on  the  ground  that  of  custody  on 
there  was  no  indorsement  on  the  writ  of  the  defendant's  his  addition  and 
addition  and  place  of  abode,  pursuant  to  the  directions  of  i^^e  no?Ltortd 
H.T.2&3  Geo. 4.  K. B.,  which  directs  that  the  place  of  »fon  the  writ 

01  CO.  to. 
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^    Y^-      abode  and  addition^  or  other  description  of  the  defendant, 

C0M8TABLB     shall  be  indorsed. 

0. 

George  shewed  cause  against  thb  rule ;  and  contended, 
that  the  omission  was  immaterial,  as  the  words  of  the 
rule  are  not  imperative,  and  only  require  the  plaintiflf 
to  give  the  best  particulars  and  description  of  the  defen* 
dant's  addition  and  residence  that  he  can,  and  that  the 
rule  was  made  for  the  benefit  of  the  sheriff  and  not  for 
that  of  the  defendant.  He  also  contended  that  the  applica- 
tion was  too  late,  the  defendant  baring  been  in  custody  un- 
der the  writ  since  MichaelmcLS  term  last. 

Petersdorff^  in  support  of  the  rule,  contended  that  no 
cognizance  of  the  facts  could  justify  the  absolute  omis- 
sion of  the  defendant's  addition  and  place  of  abode;  and 
that,  as  the  defendant  was  a  prisoner,  no  lapse  of  time  could 
operate  to  his  prejudice,  or  prerent  him  from  availing  him- 
self of  an  irregularity ;  and  that  the  rule  of  Court  was  not 
made  as  supposed  for  the  benefit  of  the  sheriff,  but  in 
order  to  identify  the  defendant  with  the  proceedings  in 
their  different  stages. 

Pattesok,  J. — I  do  not  adopt  the  argument  that  the 
rule  was  made  for  the  benefit  of  the  sheriff;  but  the  appli- 
cation is  clearly  too  late,  and  I  must  discharge  the  rule. 

Rule  discharged. 
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IS34. 

Unwin  v.  King. 

JlLATT  shewed  cause  against  a  rule  mM,  which  called  in  order  to  de- 
upon  the  plaintiflp  to  shew  cause  why,  on  payment  oi\l.  10«.|  of  hfs  oMts!"un- 
judgment  and  all  proceedings  on  it  should  not  be  set  aside,  der  ^e^MUdU^ 
and  why  he  should  not  be  restrained  from  issuing  execu-  Court  Act,  the 
tion  for  the  sum  of  1/.  10^.  which  he  had  recovered  in  this  be'madc'before 
action,  and  the  costs  thereof.  The  ground  of  the  appli-  fi^i  judgment. 
cation  was,  that  the  defendant  was  liable  to  be  sued  in  the 
Middlegex  County  Court.  This  actbn  had  originally  been 
brought  for  the  reoovery  of  5L  in  this  Court,  and  the 
plaintiiF  only  recorered  a  sum  of  ]/.  10s.  in  consequence 
of  his  admitting  a  counterclaim  on  the  part  of  the  defen-* 
dant  to  the  amount  of  3/.  lOs.  An  application  was  made 
to  give  the  defendant  double  costs  under  the  County  Court 
Act  of  Middlesex,  on  the  ground  that  the  plaintiff  had 
recovered  less  than  40«.  That  rule  was  discharged  by  Mr. 
Justice  Taunton  (a),  on  the  ground  that  it  did  not  appear 
from  the  affidavit  made  by  the  defendant  that  he  was  li* 
able  to  be  summoned  to  the  Middlesex  County  Court.  As  of 
course  the  defendant  could  not  make  a  second  application 
in  the  same  form  for  the  same  purpose,  he  had  obtained 
this  rule,  which  was  different  in  form,  but  which  had  nearly 
the  same  object,  namely,  to  prevent  the  plaintiff  fVom  ob- 
taining his  costs  on  account  of  his  verdict.  The  defen- 
dant could  not  obtain  the  object  of  his  application  in  this 
form.  If  he  were  entitled  to  it  at  all,  it  must  be  by  mo- 
tion for  leave  to  enter  a  suggestion  to  deprive  the  plaintiff 
of  his  costs.  He  had  proceeded  by  suggestion  already, 
and  had  failed  in  his  application.  He  was  therefore  not 
entitled  to  restrain  the  plaintiff  in  any  way  from  proceed- 
ing in  his  judgment.  The  present  rule  must  therefore  be 
discharged. 

Mr.  King,  (in  person),  contended  that  the  description 

(a)  Ante,  p  .492. 
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16d4.^  given  in  the  aflSdavit  was  suflScient ;  and,  with  respect  to 
the  form  of  the  application,  it  was  framed  in  accordance 
with  the  case  of  Fleming  ▼.  Davis  and  Others  (a)»  in 
which  the  circumstances  were,  that  the  plaintiff  sued  the 
defendants  in  the  Court  of  King^s  Bench  for  a  demand  ex* 
ceeding  5/. ;  and  upon  judgment  by  default  the  jury  as- 
sessed the  damages  at  51.  only.  At  the  time  of  the  action 
brought,  the  defendants  resided  within  the  jurisdiction  of 
the  London  Court  of  Requests,  and  might  have  been  sued 
under  the  89  &  40  Geo.  3,  c.  104 ;  and  the  Court  there 
stayed  proceedings  on  payment  x>f  the  damages,  without 
costs.  The  present  application  was  founded  on  that  case; 
and  therefore,  as  the  Court  had  interfered  in  one  instance, 
there  was  no  reason  why  it  should  not  interfere  in  a  simi^ 

lar  one. 

Cur.  adv.  vuU. 

Patteson,  J, — I  do  not  think  the  Court  can  make  the 
rule  absolute  in  its  present  form*  It  appears  that  here 
final  judgment  was  signed  after  the  former  rule  was  dis- 
charged, and  before  this  was  made.  The  course  is,  where 
final  judgment  has  not  been  signed,  to  apply  to  enter  a 
suggestion  to  deprive  the  party  of  costs,  as  it  cannot  be 
entered  afterwards.  That  suggestion  the  plaintiff  has  a 
right  to  traverse,  and  I  cannot  prevent  him  from  traversing 
it.  The  rule  should  have  been,  if  for  any  thing,  to  enter 
a  suggestion ;  for,  in  the  present  form  of  motion^  the  plain- 
tiff has  no  opportunity  of  traversing  it.  Again,  the  judg- 
ment is  regular,  and  I  have  therefore  no  right  to  interfere 
to  set  it  aside.  In  the  case  of  Fleming  v.  Davis  and 
Others,  the  application  was  before  final  judgment,  and 
that  was  therefore,  in  fact,  the  same  thing  as  a  motion  to 
enter  a  suggestion;  and  no  question  was  raised  there  as  to 
the  form  of  the  application,  but  as  to  its  propriety.  If 
the  opposite  party  had  wished  to  have  a  suggestion  enter- 

(a)  5D.  &R.  371. 
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ed  on  the  record^  they  had  a  right  to  have  it.  I  can  find  1834. 
no  instance  where  the  suggestion  has  been  entered  after 
final  judgment;  and  in  Calvert  v.  Everard{a)^  Mr.  Justice 
Bayley  said,  that  it  could  only  be  entered  before  final 
judgment.  The  present  rule  must  therefore  be  discharged 
without  costs. 

Rule  discharged  without  costs. 

(a)  5  M.  &  SeL  510. 


Mason  t?.  Redshaw. 

(Before  the  four  Judges.) 

JL  YRffHITT  had  obtained  a  rule  on  behalf  of  the  Where  the  sher- 
sheriff  of  Derbyshire,  under  the  Interpleader  Act,  calling  for*rciief  under* 
on  the  piaintiff  Mason  and  one  William  Redshaw  to  come  the  interpleader 

^  Act,  the  claim- 

forward  and  state  their  claims.  ants  may  appear 

without  taking 
office  copies  of 

GrfHf^^^  appeared  for  William  Redshaw.  the  affidavits  on 

*  which  the  rule 


R.  V.  Richards  objected  to  his  being  heard,  as  he  had 
not  taken  out  office  copies  of  the  affidavits  filed  in  support 
of  the  motion. 

Per  Curiam,  (Denman,  C.  J.,  Littledale,  Taunton, 
and  Williams,  Js.) — That  is  unnecessary ;  such  affidavits 
are  only  required  for  the  purpose  of  shewing  to  the  Court 
that  there  is  ground  for  their  interfering  on  behalf  of  the 
sherifl.  The  claimant  does  not  come  here  to  answer  those 
affidavits,  but  to  substantiate  his  own  claim. 

The  facts  were  then  mentioned,  and  an  issue  directed 
to  try  the  property  in  the  goods  seized. 

Rule  accordingly. 


was  obtained. 


costs. 
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1834. 

Doyle  r.  Anderson. 

If  an  insolvent  JiL  ELL  Y  shewed  cause  against  a  rule  msi  obtained  by 

wlth^an  action  Maute,  requiring  the  plaintiff  to  shew  cause  why  the  pro- 

hb^assi^mtnt  ^ccdings  in  this  action  should  not  be  stayed,  on  the  ground 

although  no  as-  of  the  plaintiff's  insolvency.    The  facts,  as  they  appear  on 

signees  arc  ap-  ,  . 

pointed,  the  the  affidavits,  are  these: — The  plaintiff  some  time  since 
pemm  tofind  hrought  an  action  against  the  defendant,  who  is  an  uoder- 
■^J*"^y  ^^        writer,  on  a  policy  of  insurance  effected  by  him.    Some 

time  previously,  he  brought  an  action  against  another  un- 
derwriter on  the  same  policy,  and  therein  was  unsuccess- 
ful. Being  greatly  reduced  in  circumstances,  he  deter- 
mined to  take  the  benefit  of  the  Insolvent  Act,  and  ac- 
cordingly gave  notice  of  his  intention  so  to  do  to  the  at- 
torney in  the  former  action.  He  filed  his  petition  and 
schedule  in  the  Insolvent  Court,  and  executed  his  assign- 
ment, but  no  provisional  assignee  was  yet  appointed.  The 
time  for  his  hearing,  however,  was  directed.  It  so  hap- 
pened, that  the  attorney  for  the  defendant  in  the  former 
action  was  the  attorney  for  the  defendant  in  the  pre- 
sent. On  receiving  notice  of  the  plaintifi^s  intention, 
the  present  application  was  made  to  compel  the  plaintiff 
to  stay  his  proceedings,  until  security  for  costs  was  found. 
Such  an  application  is  not  authorized  either  by  principle 
or  precedent.  The  only  two  cases  in  which  the  Court 
will  interfere  to  compel  a  plaintiff  to  find  security  for  costs 
are,  first,  where  he  is  out  of  the  jurisdiction;  or,  secondly, 
where  the  action  is  carried  on  in  the  name  of  the  plaintiff 
for  the  benefit  of  other  persons.  It  is  perfectly  clear  that 
the  plaintiff  is  not  out  of  the  jurisdiction ;  and  therefore, 
on  that  ground,  there  is  no  pretence  for  compelling  the 
plaintiff  to  find  security.  The  mere  insolvency  of  the 
plaintiff  is  not  a  ground  for  compelling  the  plaintiff  to  give 
security  for  costs.  It  does  not  appear,  in  this  case,  that 
the  action  is  carried  on  for  the  benefit  of  any  assignee,  for 
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non  constat  that  any  assignee  will  be  appointed.     In  Snow         1834. 

▼•  Townsend  (a),  the  plaintiff  had  been  discharged  out  of        doyle 

prison  under  the  Insolvent  Act,  and  had  under  that  act  »• 

Amdebjoh. 
assigned  to  the  person  who  sued  him  all  his  property. 

Many  persons  were  indebted  to  him  before  his  assign- 
ment^ and  his  assignee  refusing  to  sue  them,  he  had  com- 
menced an  action  against  one  of  his  debtors.  There, 
the  Court  observed,  that  the  principle  on  which  security 
for  costs  was  required  was,  that  where  a  plaintiff  was  su- 
ing for  the  benefit  of  his  assignees,  they  ought  not  to  be 
permitted,  if  the  plaintiff  were  unsuccessful,  to  shelter 
themselves  from  costs  behind  the  plaintiff's  poverty. 
Here  it  could  not  be  said,  that  any  assignee  was  shelter- 
ing himself  behind  the  plaintiff's  poverty,  when  it  did 
not  appear  that  any  assignee  was  in  existence.  Again, 
in  an  Anonymous  case  (6),  the  Court  refused  to  compel 
security  for  costs  on  the  ground  that  the  plaintiff  was  a 
bankrupt,  or  even  in  Newgate.  If  the  Court  were  to  de- 
cide, that  the  plaintiff  in  this  case  must  find  security  for 
costs  before  he  could  proceed  with  his  action,  it  would  in 
fact  be  granting  the  defendant  a  complete  immunity  against 
the  plaintiff's  claim,  until  either  he  or  some  assignee  here- 
after to  be  chosen  should  give  security  for  CQsts.  Sucha 
course  the  Court  would  certainly  not  sanction,  and  there- 
fore the  present  rule  must  be  discharged. 

Matde,  contrH^  contended  that  the  plaintiff,  in  the  pre- 
sent case,  must  be  considered  as  a  mere  shadow,  and  put 
forward,  therefore,  only  for  the  benefit  of  the  insolvent's 
estate.  He  cited  Hea/ord  v.  M^ Knight  (c).  There  an  ap- 
plication similar  to  the  present  was  made.  The  facts  there 
were,  that  issue  being  joined  in  Hilary  Term,  182S,  the 
plaintiff  gave  notice  of  trial  for  the  adjourned  Sittings  after 

(tf)  6Taant.  123.  (6)  2  Taunt.  61. 

(c)  4D.  &R.  81;  2B.&C.  679,  S.  C. 
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1834.  Heaton,  in  support  of  the  bail. — :The  present  is  the  case 

B     r  oj,     of  a  prisoner,  and  that  rule  does  not  apply  to  such  a  case. 

Patteson,  J.,  after  consulting  the  clerk  of  the  rules 
(Mr.  Aulesbrook), — ^The  case  of  a  prisoner  is  not  wilhh 
that  rule*     Bail  may  be  changed  there  without  leave. 

Bail  passed. 


Du  Pre  v.  Langridge. 

The  date  of  the  JLMOWLING  moved  to  set  aside  a  declaration  for  irre- 
bestated in^the  gularity,  on  the  grousd  of  the  date  of  the  writ  being 
dedaration,  not-  omitted  at  its  Commencement    He  referred  to  the  form  of 

withstaodiDg 

the  pleading       the  issue  given  at  the  end  of  the  pleading  rules  of  H.  T. 

4  wula!   '     4  Will.  4  (a)  9  in  which  appeared  the  date  of  the  writ. 

Now,  the  issue  being  formed  from  the  pleadings  in  the 
cause»  and  it  stating  the  date  of  the  writ^  it  must  be  con- 
cluded that  in  the  declaration  itself  the  date  of  the  writ 
ougbt.to  be  stated. 

Pattbson,  J. — It  was  ^not  the  intention  of  the  Judges 
when  they  gave  that  form  to  make  any  alteratkui  in  the 
form  of  the  declaration.  By  referring  to  the  latter  part 
of  the  issue,  there  are  these  words  in  parentheses — ^'  Copy 
the  declaration  from  these  words  to  the  end,  and  the  plea 
and  subsequent  pleadings  to  the  joinder  of  issue.*'  From 
that  it  is  clear  that  no  alteration  was  intended  in  the  form 
of  the  declaration.  The  declaration  here,  therefore,  is 
sufficient. 

Rule  refused. 

(a)  Jnte,  p.  327. 
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1834. 

Stbatton  v.  Regan. 

JJOWLING  moved  for  a  rule  to  shew  cause  why  the  intheiTtV 
judgment  of  nonpros  and  the  notice  of  taxation  should  not  „i>nb/setting 
be  set  aside,  on  the  ground  of  the  judgment  having  been  fside  proceed- 

«r       o  «=»  ings  for  irregu- 

signed  against  good  faith,  with  a  stay  of  proceedings  in  the  larity  may  be 

drawn  up  with 
meantime.  a  stay  of  pro- 

ceedings, al- 
though notice 

Patteson,  J.,  granted  the  rule  nisi.  of  motion  has 

not  been  given. 

DowUng  stated  that  he  had  no  affidavit  of  notice  of 
this  motion  having  been  given.  There  was  a  difficulty  as  to 
whether  the  rule  could  be  drawn  up  with  a  stay  of  pro» 
ceedings,  on  account  of  a  decision  pronounced  by  Mr.  Jus- 
tice Parke  in  the  case  of  Fortescue  v,  Jones  (a).  In  that 
case  his  Lordship  decided,  that,  unless  notice  of  the  mo- 
tion had  been  given,  the  rule  could  not  be  drawn  up  with 
a  stay  of  proceedings.  He  had,  however^  understood  that 
the  practice  was  different  in  this  Court  from  that  which 
bis  Lordship  had  decided ;  and  that,  in  accordance  with 
that  different  practice,  Mr.  Justice  Taunton  had  decided 
in  the  previous  Easier  Term. 

Pattbsok,  J«>  referred  to  the  clerk  of  the  rulea  (Mr. 
Aulesbrook),  and  he  reported  that  the  practice  was  in  the 
Court  of  King's  Bench  in  conformity  with  the  decision  of 
Mr.  Justice  Taunton.  His  Lordship  then  directed  that  the 
rule  nisi  should  be  drawn  up  with  a  stay  of  proceedings, 
although  no  notice  of  motion  had  been  given  to  the  oppo^ 
sit^  party. 

Rule  nisi  accordingly. 

(a)  Ante,  Vol  I,  ^.  524. 
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1834. 

Foster's  Bail 

Tbe  objection  to  c/.  L.  ADOLPHUS  opposed  bail,  on  the  ground  that 
that  the  number  the  number  of  the  house  in  which  the  bail  lived  was  not 
not^sytSTmust  8*^®°  '"  ^^^  notice,  according  to  the  directions  of  2  Reg, 
be  taken  in  the    Gen.  T.  T.  1  Will.  4  la).    When  the  bail  came  up  on- 

firat  instance,  ,  , 

and  it  is  waived  ginally,  the  objection  was  not  taken,  but  time  was  obtain- 
time  to  inq&e,  ^^'  '^^  order  to  make  inquiries  with  respect  to  them.    In- 
""'^"that  ih      9^i"®s  were  made,  but  no  affidavit  was  now  produced  that 
bail's  residence    the  pcrsou  inquiring  had  been  unable  to  find  the  baiL  Al- 
though the  objection  had  not  been  taken  when  they  first 
came  up  to  justify,  it  was  contended,  that,  as  the  omission 
of  the  number  of  the  house  was  contrary  to  the  express 
directions  of  a  rule  of  Court,  it  was  not  too  late  to  take 
the  objection  now. 

Pattbson,  J. — ^The  rule  is  certainly  express,  that  the 
number,  if  any,  is  to  be  stated  in  the  notice.  But  the 
objection  would  appear  on  the  face  of  the  notice,  and, 
therefore,  ought  to  have  been  taken  when  they  first  came 
up  for  the  purpose  of  justifying.  You  having  taken  time 
to  inquire  with  respect  to  them,  have  waived  the  objecdon, 
unless  you  produce  an  affidavit  that  you  cannot  find 
them.  The  object  of  your  obtaming  the  time  was  to  as- 
certain whether  the  notice  was  correct,  and  to  inquire  into 
the  circumstances  of  the  bail.  As  you  do  not  now  pro- 
duce an  affidavit  that  you  have  not  been  able  to  find  them, 
it  is  too  late  for  you  to  object  to  the  defect  with  respect 

to  the  number* 

Bail  passed. 


(a)  Ante,  Vol  i,  p.  103. 
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1834. 

FossETT  V.  Godfrey. 

JiUSB  Y  shewed  cause  against  a  rule  nisi,  obtained  by  in  an  affidavit 
Mansel,  under  the  23  Geo.  2,  c.  83,  s.  19,  (the  Middle-  '^ff^Z 
sex  County  Court  Act),  for  entering  a  suggestion  to  grant  J**"**Jf  <»•*•  ^'»- 

dcr  tn6  23  Gto* 

the  defendant  double  costs,  the  plaintiff  having  recovered  2,  c  ss,  s.  19, 

upon  a  writ  of  trial  a  sum  less  than  40«.,  viz.  9s.     As  a  pre-  county  Court 

liminary  objection,  he  contended  that  the  defendant  by  his  ^tej^i™."^*^ 

afBdavit  had  not  brought  himself  within  the  meaning  of  the  defendant  ia  lia- 

act,  an<|  therefore  was  not  entitled  to  receive  his  double  moned  to  the 

costs.     Thfr  words  of  the  act  were,  "  that  in  case  any  ac-  ^^""^  ^®"^ 

Uon  of  debt  or  action  upon  assumpsit  shall  be  commenced 

and  prosecuted  in  any  of  his  Majesty's  Courts  of  Record  at 

Westminster,  and  the  defendant  or  defendants  at  the  time 

of  such  action  brought  shall  live  and  reside  in  the  said 

county  of  Middlesex,  and  be  liable  to  be  summoned  to 

the  said  County  Court,  &c."  In  order,  therefore,  to  entitle 

the  defendant  to  avail  himself  of  this  act,  it  must  appear 

by  the  affidavit  that  he  is  liable  to  be  summoned  to  the 

County  Court  of  Middlesex*    The  affidavit,  however,  on 

which  the  rule  had  been  obtained,  merely  stated  that  the 

defendant  was  resident  in  the  county  of  Middlesex,  without 

going  on  to  state  that  he  was  liable  to  be  summoned  to  the 

County  Court.     Not  having  brought  himself  within  the 

words  of  the  act  of  Parliament,  he  was  not  entitled  to 

avail  himself  of  it.     The  present  rule  must,  therefore,  be 

disharged  (a). 

Mansel,  contr&,  contended,  that  the  affidavit  did  suf- 
ficiently shew  that  the  defendant  was  liable  to  be  sum- 
moned to  the  County  Court  of  Middlesex. 

Patteson,  J. — ^It  appears  to  me  that  it  is  not  shewn  by 
the  affidavit  that  the  defendant  is  liable  to  be  summoned. 

(a)  See  Uftwin  v.  ^ing,  ante,  p.  492. 
VOL.  II.  R  R  D.  P.  C 
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FOSSETT 

0. 

GODFRBT. 


Unless  it  does  so  appear,  the  defendant  cannot  avail  him- 
self of  this  act.  The  present  rule  must^  therefore,  be  dis- 
charged with  costs. 

Rule  discharged,  with  costs. 


If  a  defendant 
seeks  to  set 
aside  proceed- 
ings on  the 
ground  of  not 
having  been 
served  with  pro* 
cess,  it  must 
appear  by  his 
affidavit  that  he 
is  the  defendant 
in  the  cause. 


Johnson  v.  Smallwood. 

x^HANNELL  shewed  cause  against  a  rule  nisi  obtained 
by  Mansely  for  setting  aside  the  appearance  entered  by 
the  plaintiff  for  the  defendant,  the  declaration,  and  all 
subsequent  proceedings,  on  the  ground  that  the  defendant 
had  not  been  served  with  a  writ.  He  objected  in  the  first 
place  to  the  affidavit  on  which  the  present  application  was 
founded,  as  it  appeared  from  it  that  the  person  making  it 
was  a  stranger  to  the  proceeding.  The  person  making 
the  affidavit  described  himself  as  **  George  Snudkoaod,  of 
Hammersmith,  Middlesex/*  but  did  not  state  himself  to 
be  the  defendant  in  this  action.  The  affidavit  then  pro- 
ceeded to  state  that  the  said  George  Smalhooodhad  never 
been  served  with  any  process.  If  he  was  not  the  defen- 
dant in  the  action,  what  occasion  was  there  for  him  to  come 
to  the  Court  at  all? 


Mansel,  contrd,  contended  that  it  was  not  necessary  it 
should  appear  in  the  affidavit  that  he  was  the  defendant  in 
the  action.  On  the  contrary,  it  was  important  that  be 
should  not  describe  himself  as  the  defendant,  as  that 
would  identify  him  with  the  present  proceeding.  The 
ground  of  his  coming  to  the  Court  was  that  he  knew  no- 
thing about  the  claim  set  up  by  the  plaintiff. 


Patteson,  J. — It  does  not  appear  that  the  person  mak* 
ing  this  affidavit  is  the  defendant  in  the  cause,  therefore 
there  seems  no  reason  for  his  coming  here  to  set  aside  the 
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proceedings.     For  any  thing  that  appears  it  might  be         1834. 


Johnson 


some  one  else  who  bore  the  same  name  as  the  defendant* 

The  present  rule  must  therefore  be  discharged,  but  with.-  ^^ 

^  SUALLWOOD.. 

out  costs. 

Rule  discharged,  without  costs. 


Metcalf  t?.  Parry. 

JoLUMFRE  Y  moved  for  a  rule  nisi,  requiring  the  sheriff  ^^ *n  undcr- 
of  Warwickshire  to  shew  cause  why  he  should  not  pay  the   to  transmit  his 
costs  consequent  to  the  plaintiff,  on  the  refusal  by  the  un-  "hTiiS^oTan" 
der-sheriffto  produce  to  the  plaintiff  his  notes  taken  on  **^"*'  t*»e  Court 

*  ^  ^  *  ^  will  compel  him 

the  trial  of  an  issue  before  him.   A  motion  had  been  made   to  pay  the  costs 

to  the  Court  above  with  respect  to  the  trial  of  the  issue,  hisrefusaL 

and  it  was  intimated  to  the  under-sheriff  that  the  Court 

was  desirous  of  having  his  notes  taken  at  the  time  of  the 

trial.     These  J  however,  he   refused  to  produce,  stating 

that  he  would  not  produce  them  until  an  official  order  of 

the  Court  was  made  upon  him  for  that  purpose.    Such  an 

order  was  afl;erwards  obtained,  and  the  notes  ultimately 

produced.     Before  this,  however,  took  place,  considerable 

expense  had  been  incurred  by  the  plaintiff!    The  object 

of  the  present  application,  therefore^  was,  that  the  sheriff 

might  be  required  to  pay  the  expenses  so  incurred,  and 

that  the  service  of  the  rule  might  be  effected  on  the  agents 

of  the  under-sheriff. 

Patteson,  J. — ^You  may  take  the  rule  in  that  form. 

Rule  nisi  accordingly. 


On  the  last  day  of  term  the  rule  was  made  absolute ; 
no  cause  being  shewn. 

R  R  2 
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1834. 

Fream  V,  Best. 

In  order  to  ob-  JSUSB  Y  applied  for  the  costs  of  justifying  bail  who  had 
jttsdfyingbai^     Complied  with  the  provisions  of  the  3 Reg*  Gen.  71  71 

an  •PpKcation       j  jfrm^  4  f^\       rpj^^  ^^^j^  ^f  ^y^^  ^^^^  u  ^^^t  if  the  no- 

BhoQid  be  made  ^  ^  ^ 

at  the  time  of     ticc  of  bail  shall  be  accompanied  by  an  aflSdavit  of  each 

of  the  bail  according  to  the  form  hereto  subjoined^  and  if 
the  plaintiff  afterwards  except  to  such  bail,  he  shall,  if  such 
bail  are  allowed,  pay  the  costs  of  justification/'  The  bail 
having  been  allowed,  the  defendant  was  entitled,  as  a  mat* 
ter  of  course,  to  the  costs  of  justification.  At  the  time  of 
justifying,  however,  application  was  not  made  for  those 
costs,  and  the  rule  for  the  allowance  was  drawn  up  ?dth« 
out  noticing  them*  The  object  of  the  present  application, 
therefore,  is,  that,  although  it  is  some  days  since  the  bail 
justified,  and  no  application  at  the  time  was  made  for 
the  costs,  the  Court  will  still  grant  them. 

Patteson,  J* — It  would  appear  to  me,  from  the  lan- 
guage of  the  rule,  in  the  subsequent  part  of  it,  that  the 
defendant  is  entitled  to  his  costs  of  justification,  as  a  mat- 
ter of  course.  For  the  rule  goes  on  to  say,  ''  if  such  bail 
are  rejected  the  defendant  shall  pay  the  costs  of  opposi* 
tion,  unless  the  Court,  or  a  Judge  thereof,  shall  otherwise 
order."  These  words,  as  to  the  discretion  of  the  Judge, 
it  appears  to  me,  referred  to  both  states  of  facts,  whether 
the  bail  justified  or  are  rejected.  But  I  understand,  on 
referring  to  the  officers  of  this  Court,  and  by  an  intimation 
from  the  officers  of  the  Common  Pleas  and  Exchequer^  that 
the  practice  has  hitherto  been  for  application  to  be  made 
for  the  costs  at  the  time  of  justifying.  As  no  appKcation 
was  made  at  the  time  for  those  costs,  it  does  not  appear  to 
me  that  I  Can  grant  them  now;  for  the  opposite  party  may 

(a)  Ante,  Vol.  1,  p.  103. 
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have  appeared  for  the  purpose  of  resisting  an  application  F834. 

for  costs,  and  hearing  none,  and  relying  on  the  practice 
generally  adopted,  may  have  gone  away;  and  therefore  I 
could  not  with  propriety  entertain  such  an  application  in 
their  absence. 

Motion  refused. 


-  Baldwin  and  Another,  Executors  of  Thomson,  v. 

Atkins. 

JliVANS  moved  to  enter  up  judgment  on  an  old  warrant  Where  a  vrar- 
of  attorney.     The  peculiarity  in  the  case  was,  that,  al-  refers  to  the"*^ 
though  the  warrant  of  attorney  authorized  the  entering  ejj^ujf^'gn" 
up  of  judgment  at  the  suit  of  Thompson^  his  "  executors  administrators," 

1      .    .  M     1  fv>  1      •       i*     1  *  1  buttheafflda- 

or  admmistrators,  the  affidavit  of  the  execution  made  no  vit  of  execution 
mention  of  "  executors  or  administrators."  As,  however,  "^V^J!  "**execu 
the  rule  was  drawn  up  on  reading  the  warrant  of  attorney  ^**"  <*'  adminis- 

,  .  trators,"  tiie 

as  well  as  the  affidavit  of  execution,  the  defect  might  be  Court  will  not 

•  J         J  J,  allow  judgment 

considered  as  cured.  to  be  entered 

up. 

Patteson,  J. — I  think  not;  because  the  affidavit  may 
refer  to  some  warrant  of  attorney  where  the  words  "  exe- 
cutors or  administrators"  are  not  introduced.     I  cannot, 

therefore,  grant  the  rule* 

Rule  refused. 


Constable  and  Another  v.  Fothergill. 
JPeTERSDORFF  obtained  a  rule  itm,  requiring  the  After  the  lapse 

.,-«  •  --..*•  •       .r*      of  two  terms, 

plaintiff  to  shew  cause  why  the  writ  of  ca.  sa.  in  this  n.^  court  wiii 
case  should  not  be  set  aside  for  irregularity,  and   the  ;,"f,^if;j|;*^^^* 
defendant  discharged  out  of  custody,  on  the  ground  that  of  custody  on 

,  t  •i»i_jrji.»"*®  ground  that 

there  was  no  indorsement  on  the  writ  ot  the  detendant  s  his  addition  and 
addition  and  place  of  abode,  pursuant  to  the  directions  of  i^^*  not  indo^^^^^^ 
H.T.2&S  Geo. 4.  K.  J5.,  which  directs  that  the  place  of  »»pon  ihe  writ 

01     COm   JO. 
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V    °^\      abode  and  addition^  or  other  description  of  the  defendant, 
Constable      shall  be  indorsed* 

George  shewed  cause  against  thb  rule ;  and  contendedt 
that  the  omission  was  immaterial,  as  the  words  of  the 
rule  are  not  imperative,  and  only  require  the  plaintiff 
to  give  the  best  particulars  and  description  of  the  defen* 
dant's  addition  and  residence  that  he  can,  and  that  the 
rule  was  made  for  the  benefit  of  the  sheriff  and  not  for 
that  of  the  defendant.  He  also  contended  that  the  applica- 
tion was  too  late,  the  defendant  having  been  in  custody  un- 
der the  writ  since  Michaelmas  term  last. 

Petersdorfff  in  support  of  the  rule,  contended  that  no 
cognizance  of  the  facts  could  justify  the  absolute  omis- 
sion of  the  defendant's  addition  and  place  of  abode ;  and 
that,  as  the  defendant  was  a  prisoner,  no  lapse  of  time  could 
operate  to  his  prejudice,  or  prevent  him  from  availing  him* 
self  of  an  irregularity ;  and  that  the  rule  of  Court  was  not 
made  as  supposed  for  the  benefit  of  the  sheriffs,  but  in 
order  to  identify  the  defendant  with  the  proceedings  in 
their  different  stages. 

Patteson,  J. — I  do  not  adopt  the  argument  that  the 
rule  was  made  for  the  benefit  of  the  sheriff^;  but  the  appli^ 
cation  is  clearly  too  late,  and  I  must  discharge  the  rule. 

Rule  discharged. 
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1834. 

Unwin  v.  King. 

JlLATT  shewed  cause  against  a  rule  niA^  which  called  in  order  to  de- 
upon  the  plaintiff  to  shew  cause  why  9  on  payment  of  \l.  lO^.,  of^rs  oo^ul^un. 
judgment  and  all  proceedings  on  it  should  not  be  set  aside^  der  ^e  Mtddic 
and  why  he  should  not  be  restrained  from  issuing  execu-*  Court  Act,  the 
tion  for  the  sum  of  1/.  IQs.  which  he  had  recovered  in  this  be^nadc^before 
action,  and  the  costs  thereof.     The  ground  of  the  appli-  fiwijudgmeau 
cation  was,  that  the  defendant  was  liable  to  be  sued  in  the 
Middlesex  County  Court.  This  action  had  originally  been 
brought  for  the  recovery  of  6/.  in  this  Court,  and  the 
plaintiff  only  recovered  a  sum  of  ]/•  10«.  in  oonsequenoo 
of  his  admitting  a  counterclaim  on  the  part  of  the  defen- 
dant to  the  amount  of  3/«  10«.      An  application  was  made 
to  give  the  defendant  double  costs  under  the  County  Court 
Act  of  Middlesex,  on  the  ground  that  the  plaintiff  had 
recovered  less  than  40«.   That  rule  was  discharged  by  Mr. 
Justice  Taunton  {a),  on  the  ground  that  it  did  not  appear 
from  the  affidavit  made  by  the  defendant  that  he  was  li- 
able to  be  summoned  to  the  Middlesex  County  Court.  As  of 
course  the  defendant  could  not  make  a  second  application 
in  the  same  form  for  the  same  purpose,  he  had  obtained 
this  rule,  which  was  different  in  form,  but  which  had  nearly 
the  same  object,  namely,  to  prevent  the  plaintiff  firom  ob- 
taining his  costs  on  account  of  his  verdict.     The  defen- 
dant could  not  obtain  the  object  of  his  application  in  this 
form.      If  he  were  entitled  to  it  at  all,  it  must  be  by  mo- 
tion for  leave  to  enter  a  suggestion  to  deprive  the  plaintiff 
of  his  costs.     He  had  proceeded  by  suggestion  already, 
and  had  failed  in  his  application.     He  was  therefore  not 
entitled  to  restrain  the  plaintiff  in  any  way  from  proceed- 
ing in  his  judgment    The  present  rule  must  therefore  be 
discharged. 

Mr.  King,  (in  person),  contended  that  the  description 

(a)  Ante,  p  .492. 
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16d4.^  given  in  the  aflSdavit  was  sufficient ;  and,  with  respect  to 
the  form  of  the  application,  it  was  framed  in  accordance 
with  the  case  of  Fleming  v.  Davis  and  Others  (a)»  in 
which  the  circumstances  were,  that  the  plaintiff  sued  the 
defendants  in  the  Court  o(  King^s  Bench  for  a  demand  ex- 
ceeding 5/.;  and  upon  judgment  by  default  the  jury  as- 
sessed the  damages  at  5L  only.  At  the  time  of  the  action 
brought,  the  defendants  resided  within  the  jurisdiction  of 
the  London  Court  of  Requests,  and  might  have  been  sued 
under  the  39  &  40  Geo.  3,  c.  104 ;  and  the  Court  there 
stayed  proceedings  on  payment  x>f  the  damages,  without 
costs.  The  present  application  was  founded  on  that  case; 
and  therefore,  as  the  Court  had  interfered  in  one  instance, 
there  was  no  reason  why  it  should  not  interfere  in  a  siiiii< 

lar  one. 

Cur.  adv.  vulL 

Patteson,  J. — I  do  not  think  the  Court  can  make  the 
rule  absolute  in  its  present  form.  It  appears  that  here 
final  judgment  was  signed  after  the  former  rule  was  dis- 
charged, and  before  this  was  made.  The  course  is,  where 
final  judgment  has  not  been  signed,  to  apply  to  enter  a 
suggestion  to  deprive  the  party  of  costs,  as  it  cannot  be 
entered  afterwards.  That  suggestion  the  plaintiff  has  a 
right  to  traverse,  and  I  cannot  prevent  him  from  traversing 
it.  The  rule  should  have  been,  if  for  any  thing,  to  enter 
a  suggestion ;  for,  in  the  present  form  of  motion^  the  plain- 
tiff has  no  opportunity  of  traversing  it.  Again,  the  judg- 
ment is  regular,  and  I  have  therefore  no  right  to  interfere 
to  set  it  aside.  In  the  case  of  Fleming  v.  Davis  and 
Others,  the  application  was  before  final  judgment,  and 
that  was  therefore,  in  fact>  the  same  thing  as  a  motion  to 
enter  a  suggestion;  and  no  question  was  raised  there  as  to 
the  form  of  the  application,  but  as  to  its  propriety.  If 
the  opposite  party  had  wished  to  have  a  suggestion  enter- 

(d)  5D.  &R.  371. 
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ed  on  the  record,  they  had  a  right  to  have  it.  I  can  find  1834. 
no  instance  where  the  suggestion  has  been  entered  after 
final  judgment;  and  in  Calvert  y.  Everard{a)9  Mr.  Justice 
Bayley  said,  that  it  could  only  be  entered  before  final 
judgment.  The  present  rule  must  therefore  be  discharged 
without  costs. 

Rule  discharged  without  costs. 

(a)  5  M.  &  SeL  510. 


Mason  r.  Redshaw. 

(Before  the  four  Judges*) 

JLYRWHITT  had  obtained  a  rule  on  behalf  of  the  Where  the  sher- 
sheriff  of  Derbyshire^  under  the  Interpleader  Act,  calling  fo/reUef  uoder^ 
on  the  plaintiff  il/n^on  and  one  William  Redshaw  to  come  «]>c  interpleader 

^  Act,  the  cuum- 

forward  and  state  their  claims.  ants  may  appear 

without  taking 
o£Bce  copies  of 

Greaves  appeared  for  William  Redshaw.  ^.  affidavits  on 

*  *  which  the  rule 


/I.  Fl  Richards  objected  to  his  being  heard,  as  he  had 
not  taken  out  office  copies  of  the  affidavits  filed  in  support 
of  the  motion. 

Per  Curiam^  (Denman,  C.  J.,  Littlbdale,  Taunton, 
and  Williams,  Js.) — That  is  unnecessary ;  such  affidavits 
are  only  required  for  the  purpose  of  shewing  to  the  Court 
that  there  is  ground  for  their  interfering  on  behalf  of  the 
sheriff.  The  claimant  does  not  come  here  to  answer  those 
affidavits,  but  to  substantiate  his  own  claim. 

The  facts  were  then  mentioned,  and  an  issue  directed 
to  try  the  property  in  the  goods  seized. 

Rule  accordingly. 


was  obtained. 


cost!. 
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1834. 

Doyle  v.  Anderson. 

If  an  insolvent  jflL£Z/Zr  F  siiewed  cause  against  a  rule  fUsi  obtained  by 

wlth^an  iBwition  Maulc^  requiring  the  plaintiff  to  shew  cause  why  the  pro- 

iS^assr^mtnt  feedings  in  this  action  should  not  be  stayed,  on  the  ground 

although  no  as-  of  the  plaintiff's  insolvency*    The  facts,  as  they  appear  on 

signees  are  ap-       %  n*  t      »  i  mi         !••/•» 

pointed,  the  the  affidavits,  are  these: — The  plaintiff  some  time  since 
pei^hinTto  find  hrought  an  action  against  the  defendant,  who  is  an  under- 
security  for         writer,  on  a  policy  of  insurance  effected  by  him.    Some 

time  previously,  he  brought  an  action  against  another  un- 
derwriter on  the  same  policy,  and  therein  was  unsuccess- 
ful. Being  greatly  reduced  in  circumstances,  he  deter- 
mined to  take  the  benefit  of  the  Insolvent  Act,  and  ac- 
cordingly gave  notice  of  his  intention  so  to  do  to  the  at- 
torney in  the  former  action.  He  filed  his  petition  and 
schedule  in  the  Insolvent  Court,  and  executed  his  assign- 
ment, but  no  provisional  assignee  was  yet  appointed.  The 
time  for  his  hearing,  however,  was  directed.  It  so  hap- 
pened, that  the  attorney  for  the  defendant  in  the  former 
action  was  the  attorney  for  the  defendant  in  the  pre- 
sent. On  receiving  notice  of  the  plaintiff's  intention, 
the  present  application  was  made  to  compel  the  plaintiff 
to  stay  his  proceedings,  until  security  for  costs  was  found. 
Such  an  application  is  not  authorized  either  by  principle 
or  precedent.  The  only  two  cases  in  which  the  Court 
will  interfere  to  compel  a  plaintiff  to  find  security  for  costs 
are,  first,  where  he  is  out  of  the  jurisdiction;  or,  secondly, 
where  the  action  is  carried  on  in  the  name  of  the  plaintiff 
for  the  benefit  of  other  persons.  It  is  perfectly  clear  that 
the  plaintiff  is  not  out  of  the  jurisdiction ;  and  therefore, 
on  that  ground,  there  is  no  pretence  for  compelling  the 
plaintiff  to  find  security.  The  mere  insolvency  of  the 
plaintiff  is  not  a  ground  for  compelling  the  plaintiff  to  give 
security  for  costs.  It  does  not  appear,  in  this  case,  that 
the  action  is  carried  on  for  the  benefit  of  any  assignee,  for 
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turn  constat  that  any  assignee  will  be  appointed.  In  Snow  1834. 
▼.  Townsend  (a),  the  plaintiff  had  been  discharged  out  of  do  e 
prison  under  the  Insolvent  Act,  and  had  under  that  act  v* 

assigned  to  the  person  who  sued  him  all  his  property. 
Many  persons  were  indebted  to  him  before  his  assign- 
ment>  and  his  assignee  refusing  to  sue  them,  he  had  com- 
menced an  action  against  one  of  his  debtors.  There, 
the  Court  observed,  that  the  principle  on  which  security 
for  costs  was  required  was,  that  where  a  plaintiff  was  su- 
ing for  the  benefit  of  his  assignees,  they  ought  not  to  be 
permitted,  if  the  plaintiff  were  unsuccessful,  to  shelter 
themselves  from  costs  behind  the  plaintiff's  poverty. 
Here  it  could  not  be  said,  that  any  assignee  was  shelter- 
ing himself  behind  the  plaintiff's  poverty,  when  it  did 
not  appear  that  any  assignee  was  in  existence.  Again, 
in  an  Anonymous  case  (b),  the  Court  refused  to  compel 
security  for  costs  on  the  ground  that  the  plaintiff  was  a 
bankrupt,  or  even  in  Newgate.  If  the  Court  were  to  de- 
cide, that  the  plaintiff  in  this  case  must  find  security  for 
costs  before  he  could  proceed  with  his  action,  it  would  in 
fact  be  granting  the  defendant  a  complete  immunity  against 
the  plaintiff's  claim,  until  either  he  or  some  assignee  here- 
after to  be  chosen  should  give  security  for  CQsts.  Sucha 
course  the  Court  would  certainly  not  sanction,  and  there- 
fore the  present  rule  must  be  discharged. 

Maute,  contr&f  contended  that  the  plaintiff,  in  the  pre- 
sent case,  must  be  considered  as  a  mere  shadow,  and  put 
forward,  therefore,  only  for  the  benefit  of  the  insolvent's 
estate.  He  cited  Heaford  v.  M* Knight  (c).  There  an  ap- 
plication similar  to  the  present  was  made*  The  facts  there 
were>  that  issue  being  joined  in  Hilary  Term,  182S,  the 
plaintiff  gave  notice  of  trial  for  the  adjourned  Sittings  after 

(a)  6TanDt.  123.  (6)  2  Taunt.  61. 

(c)  4  D.  &  R.  81;  2  B.&C.  679,  S.  C. 
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1834.        that  term,  but  afterwards  countermanded  the  notice*    On 

DoTLE        ^^^  ^^^^  ^^  May  following,  he  was  discharged  under  the 

^'  Insolvent  Debtors'  Act,  (1  Geo.  4,  c.  1 19),  having  inserted 

ANDERSON*        •••••«  «• 

m  his  schedule  the  debt  in  question  as  being  due  to  him 
from  the  defendant,  and  having  executed  the  usual  as- 
signment of  all  his  estate  and  effects  to  the  provisional  as- 
signee as  required  by  the  Insolvent  Act,  Notwithstand- 
ing this,  the  plaintiff  proceeded  in  his  action,  and,  on  the 
15th  of  January y  gave  a  second  notice  of  trial ;  and  the  de- 
fendant swearing  that  he  had  a  good  defence  upon  the 
merits,  the  Court  granted  a  rule  nisi  for  security  for  costs. 
There  the  Court  observed : — **  We  think  this  is  a  case  in 
which  security  for  costs  ought  to  be  given.  The  plaintiff 
having  executed  an  assignment  to  the  provisional  assignee 
of  all  his  estate  and  effects,  he  no  longer  has  a  right  per- 
sonally to  interfere  in  recovering  this  debt;  and  being  in- 
solvent, if  he  should  fail  in  the  action,  the  defendant  would 
have  no  remedy  for  his  costs.  We  think  that  the  plain- 
tiff's assignee,  and,  if  none  has  been  chosen,  some  of  his 
creditors,  should  give  security  for  costs  before  the  action 
ought  to  proceed*" 

Patteson,  J. — I  do  not  know  how  to  distinguish  that 
case  from  the  present.  If  this  were  an  action  for  an  as* 
sault,  or  any  such  injury,  that  might  make  a  difference. 
But  this  is  an  action  on  a  policy  of  insurance,  the  rights  of 
which  by  the  assignment  would  pass  to  the  assignees;  it  is 
quite  clear,  that  they  would  be  entitled  to  the  benefit  of  it, 
if  they  chose.  I  think,  therefore,  on  the  authority  of  Hear' 
fordY.  M* Knight,  the  plaintiff  must  find  security  for  costs, 
or  else  his  proceedings  must  be  stayed. 

Rule  absolute  for  staying  the  plaintiff*s  proceed- 
ings, unless  security  for  costs  should  be  given. 


lowed  on  taxa* 
tioD. 
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1834. 

Allport  v.  Baldwin. 

XHIS  was  an  action  for  a  libel  published  by  defendant  if,  by  anaiten- 

in  the  Worcester  Herald.    Venue  in  London.     Defen-  of  tbe  pleadings, 

dant  pleaded— ^r«^,  the  general  issue;  secondly,  several  Jj^'^Jj^n** 

justifications.     The  cause  was  appointed  to  be  tried  by  a  'fitnesses  are 

*  ^  *  *  ^         unnecessary,  the 

special  jury  on  Thursday,  20th  February,  1834,  for  which  party  who  sub- 
day  all  the  plaintiff's  witnesses  were  subpoenaed,  and  j^fmake^rea- 
about  twenty  of  them  resided  in  Worcestershire.   On  Mon^  Jo°*^**enf^i, 
day,  the  ITth,  at  11  a.  m.,  the  defendant  obtained  and  served   attendance,  or 
a  Judge's  order  to  withdraw  all  his  special  pleas,  leaving   will  not  be  ai- 
the  general  issue  only  on  the  record.     The  greater  part 
of  the  plaintiff's  witnesses  were  subpoenaed  to  rebut  the 
defendant's  justifications.     Those  residing  in  town,  and 
intended  to  have  been  so  used,  were  countermanded  by 
the  plaintiffs  attorney,  who  also  resided  in  London;  but 
he  made  no  attempt  to  prevent  the  attendance  of  the 
country  witnesses,  thinking,  that  as  they  would  all  start  on 
the  Tuesday  for  town,  there  would  not  have  been  suffi- 
cient time  for  that  purpose,  although  he  might  have  writ- 
ten to  the  whole  by  the  post  on  Monday.     The  jury  found 
a  verdict  for  the  plaintiff. 

On  the  taxation  of  costs  the  plaintiff's  attorney  claimed 
the  expenses  of  the  country  witnesses,  all  of  whom  came 
up.  To  this  the  defendant's  attorney  objected,  and  con- 
tended that  the  plaintiff's  attorney  might  have  stopped 
them,  had  he  written  to  them  by  Monday^ s  post. 

The  Master  {Goodrich)  thought  letters  should  have 
been  written;  but,  to  raise  the  question,  he  allowed  the 
expenses  of  all  the  witnesses  who  attended. 

A  rule  nisi  to  review  this  taxation  having  been  obtained 
by  Godson,  and  cause  shewn — 

Patteson,  J.,  thought  letters  should  have  been  writ« 
ten ;  and  that  the  costs  of  such  of  the  witnesses  as  might 


teresta. 
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1834.       have  received  their  letters  in  time  to  prevent  their  depar- 

Allport      *"'^  should  be  disallowed. 

0.  Rule  absolute. 

Baldwin. 


Brazier  t?.  Bryant. 

The  Court  will  XN  this  case  a  rule  nisi  was  obtained  for  an  attachment 
summarily  to  for  non-payment  by  Brazier  of  a  sum  of  money,  pursuant 
o/nt^^^ll  to  the  Master's  aUocaiur.  On  shewing  cause  the  follow- 
thcpartofan     Jng  facts  appeared: — Messrs.  Glutton  *  Carter  were  em- 

Rttorney  towards  ,  ,  ,  ^ 

his  cUent's  in-     ployed  as  attomies  by  Brazier;  and,  in  the  course  of  that 

employment^  a  matter  in  which  he  was  concerned  was  re- 
ferred by  the  Court  of  Common  Pleas  to  an  arbitrator. 
On  taking  up  the  award,  the  arbitrator's  fee  amounted  to 
871.,  the  money  for  which  was  found  by  Brazier,  and  paid 
by  Messrs.  Cbitton  %  Carter.  The  award  was  in  favour 
oi  Brazier;  and,  on  taxation  of  costs  against  the  adverse 
party,  an  application  was  made  to  the  Common  Pleas  to 
reduce  the  amount  of  the  arbitrator's  fees.  That  Court 
accordingly  referred  the  matter  to  their  officer,  and  he  re- 
duced the  amount  from  87/.  to  352.,  and  ordered  the  re- 
feree to  refund;  but  the  difference  of  521.  was  never  re- 
paid. The  bills  of  Messrs.  Clutton  ^  Carter,  between 
them  and  Brazier,  were  afterwards  referred  to  Master 
Goodrich,  who,  after  taxing  them,  and  adjusting  the  cash 
account,  excluding  the  consideration  of  the  87/.,  as  that 
formed  no  part  of  the  reference  to  him,  made  the  balance 
in  favour  of  Messrs.  Clutton  ^  Carter^  Brazier  after- 
wards applied  to  the  Court  to  review  this  taxation;  but 
the  rules  for  this  purpose  were  discharged  with  costs; 
and  they  not  being  paid,  attachments  were  obtained.  An 
application  was  then  made  against  Clutton  ^  Carter,  to 
have  the  sum  of  521.,  overpaid  by  them  to  the  arbitrator, 
set  off  against  the  costs  of  the  attachments,  on  the  ground 
that  it  was  their  duty  to  have  enforced  repayment  of  that 
sum  by  the  referee. 

After  cause  had  been  shewn  a<2[ainst  the  rule  nisi  ob- 
tained  on  this  application — 
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Patteson,  J. — I  cannot  allow  this  sum  to  be  set  off        1834. 
against  costs^  as  that  would  in  fact  be  trying  the  question 
of  negligence  on  the  part  of  the  attomies.     But  they  have 
a  right  to  have  it  tried  by  a  jury. 

Rule  discharged. 


Gray  and  Others  v.  Kirby. 

Upon  a  motion  for  reading  the  Master's  report^  the  Ua London 
following  facts  appeared : — Mr.  James  Upton,  who  resided  rooney^impro- 
at  Tackasier,  was  concerned  for  the  plaintiffs  as  their  so-  P^'^y^  ^^^  ^' 

medy  of  the 

Bator,  in  a  certain  CJuxncery  suit,  mentioned  in  bills  deli*  client  is  not 
Ycred  to  his  clients  from  1816  until  182S,  when  he  became  |g^'J  ^"'  **"* 
bankrupt.  Mr.  Upton's  son^  Mr.  George  Upton^  then  be-  *«o™y- 
came  solicitor  for  the  plaintiffs  in  the  Chcmcery  suit,  and 
acted  for  them  till  his  father  obtained  his  certificate.  Mr. . 
James  Upton  got  his  certificate  in  1824,  when  he  resumed 
bis  practice,  and  continued  to  act  as  solicitor  to  the  plaintiffa 
till  October,  1828,  when  be  retired  from  the  profession. 
During  a  portion  of  Mr.  James  Upton's  employment  by 
the  plaintiffs,  a  Mr.  Robert  Lys  was  his  London  agent* 
and  during  the  residue  oi  that  employment  the  same  Mr. 
Lys,  in  conjunction  with  his  partner,  a  Mr.  Th&mas  Lys,, 
conducted,  as  agent,  the  Chancery  suit  in  question.  After 
Mr.  Jmmes  Upton's  retirement,  his  son  Mr.  George  Upton, 
in  conjunction  with  a  Mr.  Thompson,  his  partner,  became 
concerned  for  the  plaintiffs  in  the  Chancery  suit;  Messrs* 
Lys  acting  also  as  their  London  agents  therein.  In  the 
course  of  James  Upton's  employment,  the  plaintiffs  ad- 
vanced him  1079/.  13^.,  of  which  4*50/.  was  an  advance  in 
respect  of  the  Chancery  suit  only.  At  the  time  James 
Upton  became  bankrupt,  he  awed  Robert  Lys  459/.  hU., 
4fd.  on  a  promissory  note,  for  general  agency  business. 
Lys  proved  his  debt,  and    signed  Upton's  certificate,but 
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1834.  received  no  dividend.  Mr.  Upton,  after  he  had  resumed 
his  employment^  remitted  Lys,  at  various  times  betweea 
1825  and  18S9,  to  the  amount  of  283/.  on  account  of  that 
debt,  he  {Upton)  being  desirous  of  paying  20«.  in  the 
pound  on  all  his  debts,  should  his  estate  be  sufficient^  but 
without  intending  to  revive  such  debt  in  law.  Robert 
Lyt  received  543/.  8«.  \d.  from  the  accountant-general  in 
August,  1830,  at  which  time  James  Upton  stood  indebted 
to  him  for  the  balance  of  principal  and  interest  on  the 
bankruptcy  debt,  and  for  general  agency  business  done 
by  himself  and  by  himself  and  partner,  Thonuts  Lys,  up 
to  October,  1828,  in  the  sum  of  388/.  I6s.  Id.,  the  bills  for 
which  had  been  regularly  sent  to  Upton.  It  should,  how- 
ever, be  observed  that  Lys  never  brought  forward  the 
balance  of  the  bankruptcy  debt  in  any  of  those  bills;  but 
after  he  had  got  the  money  from  the  accountant-general 
in  1830,  he  sent  Upton  a  general  cash  account,  giving  him 
credit  on  one  side  for  the  whole  of  the  543/.  8#.  Id.,  and 
on  the  other  side  charging  him  with  the  bankruptcy  and 
other  balances,  up  to  October,  1828,  above  referred  to, 
but  such  accounts  shewing,  after  all,  a  considerable  ba- 
lance in  UptofCs  favour.  But  Lys  admits  that  he  re- 
ceived the  543/.  8«.  \d.  as  the  agent  of  the  several  solid* 
tors,  and  he  says  that  they  were  entitled  to  credit  for  the 
same,  as  follows: — 

To  James  Upton,  as  his  share  of  the  costs       £    s.    d. 
of  the  suit,  up  to  October,  1828,  when  he 
retired 435  11  11 

To  George  Upton,  as  his  proportion  be- 
tween the  bankruptcy  and  certificate  of  his 
father 59    6    0 

To  Upton  and  Thompson,  as  their  share, 
after  October,  1828  .        «        .        .        «      48  10    2 

£543    8    1 
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The  several  bills  of  costs  of  James  Upton  against  his         1B34. 
clients,  up  to  October  18:28,  were  taxed  at  1034/.  \5s.  8d.y 
and  that  sum  being  deducted  from  the   1079/.  13s.  Od. 
received  on  account,  left  a  balance  in  favour  of  the  clients 
of  44/.  17s,  Ad.  only. 

On  the  part  of  the  clients,  it  was  contended  before 
Master  Le  Blanc,  who  taxed  the  bills,  that,  as  they  con- 
tained the  whole  of  Upton'^  charges  in  the  Chancery  suit, 
they  were  entitled  to  credit  from  him  for  the  435/.  lis. 
lleL,  so  received  by  his  agents,  Messrs.  Lifs,  as  his  (Up* 
iaris)  share  of  the  costs  of  such  suit  as  before  mentioned; 
and  that,  although  Upton  had  relinquished  hi^  employ- 
ment of  solicitor  in.  the  cause  long  before  those  costs 
werie  awarded  by  the  Court,  yet  in  this  respect,  he  was 
adll  answerable  to  his  clients,  there  being  no  privity 
whatever  between  them  and  Messrs.  Lys,  or  either  of 
them.  And,  as  a  further  argument,  to  shew  that  Upton 
was  alone  liable,  it  was  contended  that  Messrs.  Lys,  as 
between  themselves  and  Upton,  had  a  lien  on  the  money 
received,  not  only  to  the  extent  of  their  bill  in  the  suit  in 
question,  but  also  for  their  general  balance. 

On  the  other  hand,  it  was  insisted  on  the  part  of  Mr. 
Uplon,  that,  immediately  on  his  retirement,  his  agents, 
Messrs.  Lys^  became  not  only  the  agents  of  his  succes- 
sors^ Upton  Sf  Thompson,  but  also  the  agents  of  his  clients 
the  plaintiffs,  and,  consequently,  that  they  (Messrs.- Zy^) 
received  the  costs  in  question  in  the  latter  character.  It 
was  also  insisted,  that  the  right  to  receive  the  money  was 
vested  in  the  clients,  and  not  in  Mr.  Upton,  the  clients 
having  advanced  him  more  than  the  435/.  l\s*Md.  on 
account  of  their  Chatk:ery  suit  only;  and  that,  had  Upton 
applied  to  the  Court  in  respect  of  any  lien  upon  the  fund, 
the  clients  would  have  had  a  complete  answer  by  shewing 
such  overpayment.  With  regard  to  any  lien  which 
Messrs.  Lys  might  have  claimed  in  respect  of  the  fund 
as  between  themselves  and  Upton,  it  was  contended  that 

VOL.  II.  s  s  D.  p  c. 
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1834.  the  same  could  not  p()88ibly  extend  farther  than  their  costs 
in  the  suit  in  question.  But  admitting  such  lien  to  ex« 
tend  to  Messrs.  Ly%^  general  balance^  the  bankruptcy 
debt  of  Robert  Lys  could  not  possibly  be  revived  to  the 
prejudice  of  the  clients^  and  consequently,  that,  as  be- 
tween Messrs.  Lys  and  the  clients,  nothing  would  be 
due,  such  bankruptcy  debt  having  exceeded  in  amount 
the  485/.  11««  \\d*  For  these  reasons,  it  was  contended, 
therefore,  that  the  435/.  11^.  l\d.  must  be  deemed  to 
have  been  received  by  Messrs.  Lys  in  their  character  of 
agents  to  the  clients  in  the  suit,  and  not  as  agents  to 
Upton,  who  bad  retired  from  the  suit  so  long  previously. 

Upton,  notwithstanding  he  had  so  retired  from  the  suit, 
furnished  Messrs.  Lys  with  a  draft  of  his  own  bill  of 
costs,  to  enable  them  to  make  out  the  clients'  bills  of  costs 
for  taxation,  but  gave  them  no  directions  as  to  thmr  re- 
ceiving the  money  from  the  accountant-general  when,  pay- 
able. He,  however,  told  one  of  his  clients  in  1829, 
which  was  after  his  retirement,  that  when  those  costs  were 
received,  he  would  account  for  them,  and  pay  over  the 
balance,  if  any.  When  he  heard  from  Messrs.  Lys  that 
the  costs  had  been  received,^he  informed  his  clients  of  the 
fact ;  and  considering  that  he  had  been  already  paid  all 
that  was  due  to  him  by  his  clients,  he  advised  an  applica- 
tion by  them  to  Messrs.  Lys  to  pay  over  the  money  to 
themselves.  The  clients  made  that  application,  and 
Messrs  Lys  were  afterwards  threatened  with  proceedings, 
on  the  ground  that  they  had  feceived  the  costs  on  the 
clients'  account ;  but  it  did  not  appear  that  the  clients 
ever  relinquished  their  claim  on  Upton,  or  that  Messrs. 
Lys  ever  admitted  their  liability  to  account  to. the  clients. 
The  54S/.  8«.  Id.  was  received  by  Robert  Lys  alone 
under  an  order  of  Court,  in  which  he  was  called  the  soU- 
citor  for  the  clients ;  a  fact,  on  which  great  stress  was  laid 
by  Upton*  But  it  is  the  constant  practice  of  the  registrars 
so  to  designate  the  London  agent  in  the  absence  of  any 
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notice  to  the  contrary,  and  in  this  case  no  such  notice  was  1831. 

given  either  by  Upton  or  his  clients. 

Under  all  these  circumstances.  Master  Le  Blanc  was  of 
opinion  that  the  435/.   lis.   lid.  was  in  point  of  law 
received  by  Messrs.  Lys  in  their  original  character  of 
agents  to  Mr.  James  Uptanf  and,  consequently,  that  he  Mr. 
Upton  was  alone  answerable  to  his  clients,  notwithstand- 
ing his  previous  retirement  from  the  cause*    On  a  review 
of  all  the  accounts,  the  Master's  allocatur  was  ultimately 
for  the  sum  of  480/.  9s.  3d.  in  favour  of  the  plaintiffs.   A 
demand  of  this  sum  was  afterwards  made  on  Upton,  but 
he  refused  to  pay,     A  rule  nisi  for  an  attachment  for  non- 
payment was  obtained  against  him,  and,  at  the  same  time, 
a  rule  nisi  by  Upton  for  referring  the  matter  back  to  the 
Master.     Both  rules  afterwards  came  on  to  be  heard,  and 
they  were  both  referred  by  consent  to  Master  Goodrich, 
with  directions  to  him  to  give  credit  to  Upton  for  the  sum 
o(  Sf74fL  Ts.  Id.  for  bankruptcy  business  done  by  him, 
with  power  to  direct  whether  a  writ  of  attachment  should 
issue,  and  for  what  sum,  without  a  fresh  application  to  the 
Court.      Master  Goodrich  heard  the  case  from  beginning 
to  end,  and  he  was  ultimately-  of  opinion  that  Master  Le 
Blanc  was  correct  in  the  view  he  had  taken.     As,  how« 
ever»  the  point  was  one  of  some  nicety,  he  was  desirous 
that  the  opinion  of  the  Court  should  be  taken  on  it. 

The  Attomey-General  and  Dundas,  on  the  part  of 
Upton,  contended  that  the  view  which  both  Masters  had 
taken  of  the  case  was  incorrect.  The  plaintiffs  were  en- 
titled to  receive  credit  for  435/.  11^.  lie/.,  part  of  the 
543/.  %s.  Id.,  which  had  been  paid  into  the  hands  of  Lys 
by  the  accountant-general,  but  not  from  Mr.  Upton ;  that 
sum  was  received  .by  his  London  agents  without  his  autho- 
rity, and  therefore  he  ought  not  to  be  charged  with  it. 
The  receipt  of  the  agents  could  not  charge  him ;  and 
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1834.        therefore,  if  they  receiTed  this  money,  they,  and  not  Mr. 
Upton,  must  be  liable  to  the  clients  to  whom  it  belonged. 

Tomlinson,  contri. — The  money  here  was  received  by 
Messrs.  Lyg  as  the  agents  of  Mr.  Upion.  It  having 
come  into  their  hands  in  that  character,  tbe  clients  had  a 
right  to  look  to  Mr.  Upton,  the  country  attorney,  for  an  ac- 
count of  that  sum.  This  was  like  any  ordinary  case  be« 
tween  a  country  attorney  and  his  town  agent.  If  the 
town  agent  was  guilty  of  negligence,  the  client  must  bring 
bis  action  against  the  country  attorney.  In  tbe  sane 
manner,  if  the  client's  money  were  improperly  received  by 
the  agent,  the  country  attorney  waa  liable  to  bis  client  for 
that  money. 

Patteson,  J.,  (after  recapitulating  the  facts  of  the  case). 
— ^I  think  this  money  must  be  taken  to  have  been  received 
by  Messrs.  Lys  as  the  agents  of  Upton.  If  so,  as  there 
is  no  privity  between  them  and  the  plaint^,  Mr.  Upton  is 
the  person  liable  for  the  money  so  received  by  them. 
The  Master's  reports  must  therefore  be  confirmed.  An 
attachment  therefore  will  issue,  but  for  the  sum  of  906L 
Ss.  2d.  only,  credit  being  directed  by  the  last  rule  to  be 
given  to  Mr.  Upton  for  S74/.  7^.  Sd.  for  bankruptcy  busi- 
ness.   The  attachment  may  lie  in  the  office  for  a  fortnight 

Report  confirmed. 
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Dob  cL  Harris  v.  Roe. 

JOlELL  Y  movijed for  jadgtnent  against  the  casual  ejector.    Semce  in  eject- 

The  service  had  been  by  leaving  the  declaration  with  the 

turnkey  of  the  prison  in  which  the  tenant  in  possession 

was  confined,  with  directions  to  him  to  give  it  to  him ; 

and  the  tenant  had  acknowledged  that  he  had  received  it 

before  the  first  day  of  the  term. 

.  Patteson,  J. — That  will  do. 

Rule  granted. 


Ex  parte  Smith. 

e/.  J.  WILLIAMS  moved  to  re-admit  an  attorney.     The  where  the 
oply  peculiarity  in  the  case  was,  that  the  names  of  the  deJoMnuare 
deponents  were  omitted  in  the  jurat.  omitted  \n  the 

*^  '  jarat  through 

—  T        A       1  I  1  •     •         the  inadvertence 

Patteson,  J. — As  that  appears  to  be  only  an  omission  of  the  Judge's 
of  my  clerk,  let  a  new  jurat  be  written,  and  I  will  sign  it.     ^jj^j^^ 

by  direction  of  the  Judge. 


Ex  parte  Wentworth, 
jDo  WLINO  moved  to  re-admit  an  attorney.     In  his  af-  On  applying  to 

---  J     re-admit  an  af- 

fidavit, the  attorney  did  not  swear  that  he  had  been  ad-  tomey,iti8  8uf- 

mitted  an  attorney ;  but  he  swore,  that,  previous  to  the  g^a^t  clearly 

year  1827,  he  had  been  a  practising  attorney,  and  had  '^^T^^yJ'? 

taken  out  his  certificate  regularly  till  the  year  1830.  That  he  must  have 

be  submitted  was  sufficient,  as  the  attorney  might  be  in-  without  post- ' 

dieted  for  perjury  on  his  statement,  if  he  had  not  been  ^7fe<i!***°* 

admitted  as  an  attorney. 

Pattieson,  J.— I  think  he  might  be  so  indicted,  and 

therefore  that  will  do. 

Admitted. 
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Borer  v.  Baker. 

(Before  the  four  Judges.  J 

ifa  trial  takes  JtL/ITT  shewed  cause  against  a  rule  nui  obtained  by 

donf  aii?the  Mansel  for  discharging  the  defendant  out  of  the  custody 

rendew'iter'it  ^^  ^^^  marshal,   on  the  ground  that  he  had   not  been 

and  before  the  charged  in  execution  within  two  terms  after  the  trial,  pur- 

he  ought  to  be  suaut  to  the  directions  of  I  Reg.  Gen*  //•  7.  2  Wul,  % 

cSt  J "thar  «•  85  (a).    The  words  of  the  rule  are,  «  The  plaintiflF  shall 

term,  or  he  will  proceed  to  trial  or  final  judgment  aeainst  a  prisoner  within 

besupersedeable    "^  ,  J      o  -o  r 

under  1  Beg.      three  terms  inclusive  after  declaration,  and  shall  cause  the 

Gen   H  T  2 

wiL  4, 8. 85.      defendant  to  be  charged  in  execution  within  two  terms 

inclusive  after  such  trial  or  judgment,  of  which  the  term 
in  or  after  which  the  trial  was  had  shall  be  reckoned  one." 
The  facts  were,  that  the  trial  had  taken  place  in  Hilary 
vacation,  and  a  few  days  after,  and  before  the  first  day  of 
Easier  Term,  he  rendered  in  discharge  of  his  bail.  The 
plaintiff^  however,  did  not  charge  him  in  execution  during 
Easter  Term.  The  present  application  was  founded  on 
the  objection,  that  the  defendant  ought  to  have  been 
charged  in  execution  during  Easter  Term.  This,  he 
contended,  was  unnecessary,  as  the  rule  on  which  the  pre- 
sent application  was  founded  applied  only  to  executions  in 
which  the  defendant  was  a  prisoner  at  the  time  of  the  trial, 
whereas  he  was  at  large  when  the  trial  took  place.  But 
if  it  should  be  said  that  the  vacation  of  HUary  Term 
must  be  considered  as  part  of  that  term,  and  being  in  cus- 
tody during  it,  he  must  be  considered  as  in  the  same  situ- 
ation as  if  he  had  been  in  custody  all  the  previous  term, 
and  therefore  at  the  time  of  the  trial,  there  were  two 
authorities    to  the  contrary.      In  the  case  of  Pierce  v. 

(i),  a  verdict  was  found  for  the  plaintiff  in  Hilary 

vacation,  and  the  defendant  rendered  on  the  2nd  o(  April; 
final  judgment  was  signed  in  Trinity  Term,  and  the  de- 

(a)  Ante,  VoL  1,  p.  194.  (6)  1  Wils.  297- 
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fendant  was  charged  in  execution  in  3Iichaelmas  Term.       ^  1834. 
It  was  there  moved  to  discbarge  the  defendant  out  of  cus- 
tody,  on  the  alleged  ground  that  the  plaintiff  ought  to 
have  proceeded  to  final  judgment  iri  Easter  Term,  and 
charged  him  in  execution  in  the  Trinity  Term  following ; 
but  the  Court  there  said,  **  There  is  no  colour  for  granting 
the  motion,  for  the  defendant  did  not  render  himself  until 
after  the  trial;  and  though  the  plaintiff  might  have  signed 
final  judgment  in  Ectster  Term,  yet  he  might  have  good 
reason  for  not  doing  it.*'     Again,  in  Smith  v.  Jefferys  (a), 
the  defendant  surrendered  in  discharge  of  bis  bail  in  Hi- 
lary vacation,  after  verdict.   Final  judgment  was  signed  in 
Easter  Term,  and  the  defendant  charged  in  execution  in 
Trinity  Term.   He  having  been  discharged  out  of  custody 
by  Mr.  Justice  Lawrence^  on  the  ground  that  he  ought  to 
have  been  charged  in  execution  in  Easter  Term,  a  rule 
was  allowed  to  quash  the  supersedeas^  and  to  allow  the 
plaintiff  to  issue  out  a  ea.  sa.  After  cause  had  been  shewn 
against  this  rule^  Mr.  Justice  Lawrence  said  that  he  had 
made  the  order  for  superseding  the  defendant  out  of  cus* 
tody,  understanding  that  a  surrender  in  the  vacation  was 
considered  as  a  surrender  of  the  preceding  term;  that 
that  was  the  rule  in  other  cases  in  respect  to  declaring, 
against  prisoners^  and  charging  them  in  execution  when 
the  surrender  is  in  the  vacation  after  judgment  signed; 
but  that,  on  inquiry,  he  had  found,  that  though  the  words 
of  the  rule  Hilary ^  S6  Geo.  3,  were  general,  applying  as 
well  to  a  surrender  after  verdict  as  after  judgment,  a  dis- 
tinction had  obtained  in  practice  between  those  two  cases ; 
and  that,  though,  when  the  defendant  surrenders  in  the 
vacation  after  final  judgment,  the  term  in  which  judgment 
is  signed  is  reckoned  as  one  of  the  terms  in  which  the 
plaintiff  must  charge  him  in  execution,  the  case  was  differ- 
ent where  the  defendant  surrenders  in  the  vacation  after 
verdict;  there  the  preceding  term  is  not  reckoned  as  one 

(«)  6  T.  R.  776. 
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Borer 

V. 

Barks. 


of  the  two  terms.  That  this  distinction  also  ppevtiled  in 
the  Common  Plea*;  and,  therefore,  he  thought  that  the 
defendant  ought  not  to  have  been  superseded  in  this  case. 
From  the  construction  here  given  by  the  Court  to  the 
rule  on  which  the  application  in  that  case  was  founded,  it 
was  clear  that  the  term  previous  to  the  surrender  of  the 
defendant  ought  not  to  be  considered  as  one  of  the  terms 
within  which  the  defendant  ought  to  have  been  charged 
in  execution. 


Matiself  contrd,  distinguished  this  case  from  the  cases 
cited,  as  the  words  of  the  rule  on  which  they  were  found- 
ed were  different  from  those  of  1  Reg.  Gen.  H.  T.  2  Will. 
4,  s.  85.  The  words  of  the  rule  of  H.  T.  26  Geo.  3,  were 
"  after  such  surrender;"  whereas  those  of  the  more  modem 
rule  were  **  after  such  trial  or  judgment.*"  The  time  of 
the  surrender  being  made  was  therefore  perfectly  imma- 
terial. If  it  had  been  made  on  the  last  day  before  Easier 
Term,  it  would  be  suflScient  (a)  to  compel  the  plaintiff  to 
charge  him  in  execution  in  Easier  Term.  But  the  rule 
proceeded  farther,  and  provided,  **  of  which  the  term  im 
or  €tfier  which  the  trial  was  had  shall  be  reckoned  one.*' 
This  still  more  clearly  shewed  that  the  time  of  the  sur- 
render could  not  affect  the  rights  of  the  defendant.  But 
it  had  been  said  that  the  rule  only  applied  to  those  cases 
in  which  the  defendant  was  in  custody  at  the  time  of  the 
trial.  Yet,  the  fact  of  his  having  been  at  large  when  the 
trial  took  place  could  not  affect  the  question ;  as  at  one 
part  of  the  vacation,  during  which  the  trial  took  place,  he 
was  in  custody,  it  would  relate  back  to  the  time  of  the 


(a)  See  note  on  rule  T.  2  Geo. 
1 ;  Rules  and  Orders  of  the  Law 
Courts  at  Westminster,  p.  958,  An. 
1778.  It  is  held  that  the  term  in 
which  the  writ  (whereon  the  de- 
fendant was  arrested)  is  return- 
able, is  to  be  accounted  one  of  the 
two  terms,  although  the  writ  be 


returnable  on  the  last  day  of  the 
term;  and  so  likewise  the  term 
wherein  the  defendant  was  com- 
mitted to  the  custody  of  the  mai^ 
shal  is  to  be  accounted  one,  al- 
though not  committed  till  the  last 
day  of  a  vacation. 
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trial,  and  the  preceding  term.  The  Court  could  not  di-  l^^^- 
vide  the  vacation ;  and  therefore,  if  he  was  in  custody  at  borbr 
any  time  during  it^  he  must  be  considered,  by  relation,  to  v. 

be  in  custody  during  the  whole  of  it.  Had  he  not  sur- 
rendered until  the  last  day  before  Easter  Term,  it  would 
have  been  sufficient. 

Lord  Denman,  C.  J. — I  am  of  opinion  that  the  defen- 
dant ought  to  be  superseded.  It  is  true,  there  may  be 
some  doubt  on  the  construction  of  this  rule,  as  to  whether 
it  applies  to  the  case  of  a  prisoner  actually  in  custody  at 
the  time  of  the  trial,  or  of  one  who  surrenders  afterwards, 
during  the  vacation.  But,  as  the  application  concerns  the 
liberty  of  the  subject,  we  think  it  better  to  hold  that  the 
defendant  ought  to  have  been  charged  in  execution  in 
Easier  Term;  and  therefore,  not  having  been  so  charged, 
he  is  now  supersedeable. 

LiTTLEDALE,  J.,  Taunton,  J.,  and  Williams,  J.,  con- 
curred. 

Rule  absolute. 


Pyke  r.  Glendinning. 

x^OMYN  shewed  cause  against  a  rule  obtained  to  vacate  The  provisions 
a  judgment  entered  against  the  defendant,  and  to  arrest  ^^7^^^2T'be- 
the   judgment.     The   costs   were  taxed,   and  judgment  ing  extended  to 

w      <^  proceedings  be* 

signed  upon  the  day  before  the  first  day  of  full  term.  The  fore  the  sheriff 
cause  was  tried  before  the  sheriff  of  Middlesex,  upon  a  Vi^'4  1 42,  s. 
writ  of  trial  under  3  &  4  WiU.  4,  c.  4«,  s.  17.     He  con-  1 7  the' court' 

will,  in  the  next 

tended,  that  the  judgment  operated  as  a  judgment  as  of  term,  entertain 
the  preceding  term  (a),  and  therefore  that  the  Court  had  cate  and  arrest 

a  judgment 

,-_.  1   t  m    »      -rt  •  i««  r  signed  in  vaca- 

(a)  It  was    held    in  Price  y.      day  of  the  term  are  now  part  of  tion. 

Hughet,  ante,  Vol.  1,  p.  448,  that      the  vacation. 

the  three  days  before  the  first 
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1834.        no  power  now  to  vacate  it  (a);  and  that  the  defendant 
"    '  must  resort  to  a  writ  of  error, 

Pykb 

«• 
Olbhdinnino.      Manseh  in  support  of  the  rule,  contended,  that,  under 

the  provisions  of  the  stat.  3  &  4  fVill.  4,  c.  42,  ss.  17,  18, 

the  Court  must  have  the  same  power  as  is  given  by  1  WUL 

4,  c.  7,  ss.  2,  4  (6),  because  the  vacating  provisions  of  that 

statute  were,  by  the  3  &  4  Will.  4,  c.  4^,  s.  19,  extended  to 

the  writ  of  trial;  and  the  former  statute  expressly  authorized 

a  judgment  to  be  arrested  or  vacated,  though  entered  in 

vacation. 

Patteson,  J. — ^Taking  these  statutes  together,  I  feel 
myself  bound  to  hear  this  motion.  It  was  afterwards  dis- 
posed of  upon  terms. 

{a)  HMfin  The  King  Y.  Richard     a  term   subsequent    to    that  in 
Carlile,  2  B.  &  Ad.  971,  that  a     which  it  was  delivered, 
judgment  could  not  be  altered  in       (6)  AfUe,\oL  1,  p.  601 ;  3  Tyr.145. 


Brewster  v.  M baks. 

Wherea«ef./a.  JO  ALL  shewed  cause  upon  a  rule  obtained  to  set  aside 
lucd  otS^but  *^  the  proceedings  in  scire  facias,  on  the  ground  that  they 
the  defendant's    ^^rc  Unnecessary,  and  contended,  that,  as  the  defendant's 

attorney,  on  his  ^  \ 

behalf,  proposes  attorney  had,  during  such  proceedings,  made  terms  of 
promise,  on  Compromise,  which  had  been  acted  upon  pro  tempore,  the 
for'^time^'^  defendant  ought  not  now  to  be  allowed  to  object  that  such 
the  defendant     scire  Jacios  was  unnecessary,  or  to  other  irregularities. 

cannot  after* 
wards  object  to 

•f  the  mT/o!  Mansel,  in  support  of  the  rule,  contended,  that  as  pro- 

cess of  execution  had  been  sued  out  and  returned  within 
a  year  after  judgment,  no  scire /ados  was  necessary;  and 
that,  unless  it  could  be  shewn  that  the  attorney  had  full 
knowledge  of  the  facts ;  and  that,  under  3  &  4  fFilL  4, 
c.  42,  8.  34,  his  client  was  then  liable  to  costs  upon  such 
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writ,  though  upon  a  judgment  by  defauk,  his  client  could 
not  be  held  responsible  for  them — they  were  wholly  un- 
necessary, and  there  was  no  advantage  or  consideration 
for  an  agreement  to  pay  them. 


1834. 


Bbkwbter 

r. 

Mbaks. 


Patteson^  J. — The  treaty  made  by  the  attorney,  and 
acted  on,  binds  the  client,  even  as  to  these  costs,  admit- 
ting the  scire  facias  to  be  unnecessary. 


Carew  v.  Edwards. 

Jr OLLETT  shewed  cause  against  a  rule  obtained  by 
Mansel  to  set  aside  a  writ  of  habeas  corpus  ad  satisfaci- 
endum against  the  defendant,  and  under  which  he  was 
detained  in  custody  of  the  marshal. 

The  defendant  having  previously  taken  the  benefit  of 
the  Insolvent  Act,  a  commission  of  bankruptcy  issued 
against  him  under  5  Geo.  2,  c.  SO,  s.  9,  and  he  had  not  un- 
der that  commission  paid,  clear  of  all  charges,  I5s.  in  the 
pound.  Being  sued  by  the  plaintiff  for  a  large  debt,  he 
pleaded  his  bankruptcy  and  certificate;  but  not  being  able 
at  the  trial  to  make  out  that  he  had  paid,  under  the  com- 
mission, clear  of  all  charges,  15s.  in  the  pound,  a  verdict 
passed  against  him  in  general  terms.  He  contended,  that 
the  motion  should  have  been  to  have  amended  the  judg- 
ment in  the  terms  prayed  for,  so  as  to  exonerate  the  per- 
son; and  that  in  the  present  form  of  application,  the  exe- 
cution was  correct;  and  that  it  did  not  distinctly  appear 
from  the  affidavit  that  the  certificate  under  the  commission 
was  proved  upon  the  trial. 


The  person  of  a 
defendant  is  dis- 
charged by  cer- 
tificate, after 
prior  insolvency, 
although  15s.  in 
the  pound  were 
not  paid. 

In  such  case 
the  certificate 
being  proved, 
but  the  verdict 
entered  gene- 
rally, the  Court 
will  make  use  of 
affidavits  to  as- 
certain the  fiict 
of  such  prooC 

AAer  such 
general  finding, 
the  defendant 
being  taken  in 
eiecution,  he 
may  at  once 
apply  to  be  dis- 
charged without 
moving  to  re- 
strict the  Judg- 
ment 


Mansel  submitted,  that,  as  by  1  Reg.  Gen.  H.  T.  2  Will.  4, 
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1834.  8.  95  {a\  it  was  not  now  necessary  for  the  proceeding  to 
be  entered  on  record  in  order  to  charge  a  defendant  in 
execution^  there  was  in  fact  no  judgment;  but  the  exe- 
cution was  sealed  upon  production  of  the  pastea,  marked 
with  the  damages  and  costs.  That  the  execution  was, 
therefore,  irregular^  as  it  would  not  warrant  such  a  judg- 
ment (6)  as  the  plaintiff  could  lawfully  enter  up,  under 
the  circumstances ;  and  that  this  objection  could  be  enter- 
tained upon  a  general  verdict  (c).  That  the  person  was 
clearly  discharged  by  the  certificate ;  and  that  these  facts 
in  substance  appeared  on  the  face  of  the  affidavits  in  sup- 
port of  the  rule ;  and  that  at  all  events  it  would  be  better 
for  the  plaintiff  and  his  attorney  to  consent  to  terms,  as 
upon  the  writ  being  set  aside,  on  a  second  application,  an 
action  of  trespass  will  lie  against  them. 

Patteson,  J. — As  it  is  not  now  necessary  to  enter  the 
proceedings  upon  record,  in  order  to  charge  a  defendant 
in  execution,  the  present  form  of  application  will  suffice; 
but  I  doubt  whether  the  affidavits  in  support  of  the  rule 
fully  shew  that  the  second  certificate  was  proved  on  the 
trial* 

Follett^  upon  the  intimation  of  the  learned  Judge  as  to 
the  defendant's  claim  to  relief  as  to  his  person,  offered 
that  the  rule  should  be  absolute  as  to  discharging  the  de- 
fendant, without  costs — no  action  to  be  brought. 

Rule  accordingly. 

(a)  Ante  J  Vol.  1,  p.  196.  In  Carew  v.  Edwards^  (the  same 

(h)  That  18,  against  the  goods  and  action,)  1  Nev.  &  Mann.  632;  4  B. 

chattels  (except  the  tools  of  trade,  &  Ad.  351,  it  was  held  that  tbis 

the  necessary  household  goods  and  commission,  issuing  before  6  Geo. 

furniture,  and  necessary  wearing  4,  c.  16,  was  not  affected  by  it 
apparel  of  the  bankrupt,  his  wife  (c)  Coverly  v.  Motfyf  16  East, 

and  children)  and  the  real  estate.  225. 
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Mortimer  v.  Piogott. 


(Before  the  four  Judges), 

Sir  JAMES  SCARLE  TT  shewed  cause  against  a  rule  if  a  writ  of  ex- 
fiUi  for  discharging  the  defendant  out  of  custody,  on  the  vvhich  a  dcfen- 
ground  that  the  judgment  on  which  the  execution  issued,  in*^^^to4y*T*^ 
and  on  which  he  was  charged  in  custody,  had  been  signed  &  nuUity,  the 
more  than  a  year  before  the  issuing  of  such  execution,  and  does  not  waive 
had  not  been  revived  by  *cf./a.,  or  otherwise  kept  on  p}y'for**hi?di8^ 
foot  (a).    The  judgment  had  been  signed  on  the  19th  chaiige. 
June,  1819,  but  the  defendant  was  not  charged  in  execu- 
tion till  September 1 1821,  without  a  set.  fa.  to  revive,  al- 
though the  judgment  was  more  than  a  year  old.    From 
that  time  until  the  present  no  effi^rt  was  made  by  him  to 
obtain  his  liberty.     Remaining  thus  in  custody  for  that 
length  of  time  was  a  waiver  of  the  irregularity,  if  any  there 
were. 

Humfrey  and  Mansel,  in  support  of  the  rule,  contend- 
ed that  the  proceeding  of  the  plaintiff  was  not  a  mere  ir- 
regularity, but  was  a  nullity.  The  words  of  the  statute  of 
Westminster  2  {13  Ed.  1),  stat.  1,  c.4t5,  directly  required, 
that,  where  the  judgment  was  more  than  a  year  old,  a  sci. 
fa.  must  be  issued  to  revive  it  (6).  The  proceeding  to 
charge  him  in  custody  without  a  sci.fa.  was  a  mere  nullity, 
and  therefore  the  length  of  time  which  had  elapsed  could 
not  be  considered  as  a  waiver  on  the  part  of  the  defen- 


(a)  As  by  a  former  writ  return- 
ed and  filed  within  the  year.  B/oy- 
er  ▼.  Baldwin,  2  Wis.  82  j  Barnes, 
213,  S.  C. 

(b)  The  reason  why  the  plain- 
tiff 18  put  to  his  scire  facias  after 
the  year  is,  because,  when  he  lies 
by  io  long  after  judgment,  it  shall 


be  presumed  that  he  hath  released 
the  execution;  and,  therefore,  the 
defendant  shall  not  be  disturbed 
without  being  caUed  upon,  and 
having  an  opportunity  in  Court  of 
pleading  the  release  or  shewing 
cause,  if  he  can,  why  the  execu- 
tion should  not  go.  2  Inst.  470. 
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lSd4.         dant.     If  it  had  been  a  mere  irregularity^  the  case  might 
^^i^^^     have  been  different  (a). 


V. 
PlOGOTT 


Lord  Denman,  C.  J. — ^As  by  the  direct  words  of  the 
statute  a  scLfa.  appears  to  be  necessary,  we  must  consi- 
der the  plaintiff^'s  proceeding  a  nullity.  This  not  bdng 
the  case,  the  lapse  of  time  does  not  bar  the  right  of  the 
defendant  to  avail  himself  of  the  objection. 

LiTTLBDAiiB,  J.,  Taunton,  J.,  and  Williams,  J.,  con- 
curred. 

Rule  absolute. 

{a)  Wilton  v.  Bacon,  ante,    p.      sooer.  Primrote  v.  Badddey,  mU, 
450;  though  the  case  of  a  |ni-     p.  350. 
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COURT  OF  EXCHEQUER, 


lEaster  ^erm, 


IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Clare  r.  Fiestel.  1834. 

e/.  JERVIS  moved  to  discharge  a  rule  msi  for  a  new  Where  a  rule 
trial  obtained  by  Curwood.     The  rule  was  granted,  on  the  ^^^  u  granted 
terms  of  bringing  the  amount  of  the  verdict  into  Court;  on  the  terms  of 
and  the  rule  nisi  was  drawn  up  for  a  new  trial,  on  bring-  amount  of  the 

,  verdict  into 

mg  m  the  money.  Court,  the  mo- 

ney must  be 
brought  in  be- 

t/efTM  contended^  that  the  money  ought  to  have  been  fore  the  rule 
brought  in  before  the  rule  was  drawn  up.  wt 

Curwoodf  conlrd. 

The  Court  said,  the  money  ought  to  have  been  brought 
in  at  once,  and  granted  the  rule* 

Rule  granted. 


RusTON  V.  Greene  and  Robson. 

rr  .  jfiT,  WATSON  shewed  cause  against  a  rule  which  in  the  case  of  a 
had  been  obtained  by  J.Jervis,  on  behalf  of  the  bail  in  i^'tTun'try"" 
this  action,  why  the  time  for  renderinjr  Greene  should  not  commission,  the 

•^  ®  Court,  on  behalf 

be  enlarged.  Judgment  by  confession  for  2001.  was  ob-  of  ball,  win,  to 
tained  against  Greene  last  Hilary  Term,  and  a  scire  fa-  yenIence?aiiow 
cicis  had  since  issued  against  the  bail.     In  the  meantime,  Jgnj|j™f  ^21 


the  time  for  the 
en- 
larged. 
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1834.        a  fiat  of  bankruptcy  had  issued  against  Greene^  and  be 


Huston 

V. 

Greene. 


had  been  summoned  to  attend  the  commissioner. 

Parke,  B. — How  can  you  distinguish  this  from  former 
cases? 

Watson, — This  is  a  town  commission.  Maude  v.  JO10- 
€ti(a),  Crump  v.  Taylor  {b),  and  Glendining  v.  Robin- 
son (c),  were  cases  of  country  commissions.  In  Harris  ▼. 
Alcock  {d)f  which  was  also  a  case  of  a  country  commission, 
Bayley^  B.,  required  an  affidavit  that  it  would  be  inconve- 
nient for  the  commissioners  to  attend  at  Wartoict  or  Lon- 
don to  take  the  bankrupt's  examination.  Here,  the  bank- 
rupt might  be  taken  to  Basinghall  Street  on  a  commis- 
sioner's warrant  under  the  6  Geo.  4,  c.  16,  s.  1 19,  if  it 
should  be  necessary. 

Parke,  B. — There  is  no  case  where  a  distinction  has 
been  made  between  town  and  country  commissions.  I 
have  never  known  such  a  distinction  taken,  and  I  think, 
there  is  no  ground  for  the  distinction. 

Alderson,  B. — The  inconvenience  would  be  as  great 
in  a  town  commission  as  in  a  country  one. 

BoLLAND  and  Gurney,  Bs.,  concurred. 

Rule  absolute,  on  payment  of  costs  (e). 

(a)  3  East,  145.  1,  p.  568,  S.  C. 

(6)  1  Price,  74.  (c)  See  the  late  case  of  Cconk 

(c)  1  Taunt.  320.  v.  Bod,  3  Moore  &  Scott,  817, 

(d)  2  C.  &  J.  486.  AnU,  Vol.      contriL, 
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ASTLEY  U.  GOODJER. 

JjLUMFRE  y  moved  for  a  rule  nisi  for  a  habeas  corpus  to  it  is  not  neces- 
bring  up  the  body  of  the  defendant  from  Northampton-  sheriff's  wamnt 
shire  gaol.     The  motion  was  grounded  on  an  objection  to  *""?^  "|f°"id 
the  warrant,  by  virtue  of  which  the  defendant  was  taken  specify  the 
to  gaol.     It  omitted  to  state  out  of  what  Court  the  process  ^hich  the  pro- 
issued  ;  which,  he  contended ,  was  material.     It  was  always  *^*"  *"""* 
inserted  in  the  old  forms  previously  to  the  Uniformity  of 
Process  Act.     In  Tidd^s  Appendix  (a),  a  form  of  warrant 
is  given  on  process  under  the  new  Process  Act,  which  ex- 
pressly says,  '^  By  virtue  of  the  King's  writ,  issued  out  of 
his  Majesty's  Court  of  King's  Bench^''  &c.     No  form  of 
warrant  is  given  by  the  act  itself. 

Lord  Lyndhurst,  C.  B. — It  proceeds  thus:  **  And  I 
further  command  you,  that,  on  execution  hereof,  you  do 
deliver  to  him  the  copy  of  the  said  writ  herewith  delivered 
to  you."  The  writ,  therefore,  will  inform  the  defendant 
out  of  what  Court  the  process  issues. 


lumfrey. — The  warrant  is  directed  to  the  keeper  of 
the  gaol,  2XiiiA.  £.,  my  bailiff;  but  only  one  copy  of  the 
writ  is  given,  and  both  cannot  have  it ;  and  the  one  who 
detains  the  defendant  may  not  have  the  copy  of  the  writ. 
The  defendant  may  be  inconvenienced  by  not  knowing 
where  to  appear ;  and  the  warrant  ought  to  have  all  neces- 
sary particulars. 

Lord  Lyndhurst,  C.  B. — It  is  only  a  direction  by  the 
sheriff  to  the  officer.  How  can  it  be  material  to  the  defen- 
dant? The  officer  is  to  arrest,  and  the  gaoler  detain:  the 
gaoler  would  have  no  right  to  detain  till  the  warrant  was 

delivered  to  him.    The  officer  having  made  the  arrest  de- 

• 

(a)  Appendix,  ann.  1833,  p.  274. 
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liyers  the  prisoner  with  the  warrant  to  the  gaoler,  which  is 
the  authority  for  him  to  detain.  If  no  copy  had  been  de- 
livered to  the  defendant,  that  might  be  a  ground  for  the 
motion  ;  but  it  is  not  suggested  here  that  no  copy  of  the 
writ  was  given,  and  the  defendant  would  know  from  that 
in  what  Court  to  appear. 

Vauohan  and  Bolland,  Bs.,  concurred. 

Rule  refused. 


Fynn  «?•  Kemp. 

A  motion  to  JuLOGGINS  had  obtained  a  rule  nisi  for  setting  aside 
ceedings  foHr-  *^®  declaration  and  subsequent  proceedings  for  irregulari- 
reguUritywas     ty,  the  plaintiff  having  declared  de  bene  esse  on  the  15th, 

held  too  late  '^  ® 

after  a  lapse  of    and  on  the  ncxt  day  an  appearance  was  entered. 

seven  days. 

72.  F.  Richards  shewed  cause,  and  objected  that  the 
motion  was  out  of  time,  not  having  been  made  till  the  22nd, 
the  irregularity,  if  any,  having  occurred  seven  days  before, 
in  full  term. 

Hoggins. — The  motion  was  made  before  the  time  for 
pleading  was  out. 

Parke,  B. — You  must  always  come  before  the  next  step 
(however  short  the  time  for  doing  it)  is  taken,  and  in  a 
reasonable  time. 


Per  Curiam. — We  think  you  are  too  late. 


Rule  discharged,  with  costs. 


EASTER  TERMj  4  WILL.  IV.  621 

]8d4. 

DixoN  9.  Ensell. 
X  HIS  was  a  motion  by  the  sheriff  under  the  Interpleader  The  sheriff;  in 

A    .  applying  for  re- 

'^*^**  lief  under  the 

InterpleaderActi 
should  come 

Piatt  for  the  assigneesi  and  Hayes  for  the  execution  promptly,  but  a 
creditor,  contended  that  the  application  was  out  of  time,  win  *under^pe- 
The  rule  was  dated  April  16th,  and  the  execution  was  so  *^***  circum- 

*^  '  stances,  be  al- 

far  back  as  the  ISth  of  June;   a  claim  under  a  bil]  of  sale  lowed, 
was  made  on  July  the  S5th;  and  on  September  the  17th  was  great  delay 
there  was  notice  of  a  fiat  in    bankruptcy  against    the  S?esheriffln**ap- 
defendant*    They  cited  Devereux  v.  Johns  (a),  and  particu-  Pjy*"S  f®  ^« 

'  Court,  in  conse- 

larly  Cook  y.  Allen  {b),  where  the  Court  held  that  the  quenceofnego- 

•■       .  A*  ^  .  ^1  tiations  between 

shentt  must  come  promptly.  the  parties,  and 

the  execution 
creditor  after- 

Jeremy  for  the  sheriff. — The  motion  was  originally  made  '^ards  abandon- 

ed  his  claims, 

on  the  22nd  of  January ^  but  the  afiidavits  were  then  or-  the  Court  re- 
dered  by  the  Court  to  be  amended  for  the  purpose  of  [Sruitter"p*aV 
denying  collusion  (c).    Previously  to  that,  a  long  corre-  *^*^ 
spondence  had  been  going  on  between  the  parties,  par- 
ticularly during  Michaelmas  Term. 

The  Court  {d)  held,  that,  under  the  special  circum- 
stances of  the  case,  the  application  was  not  too  late. 

The  execution  creditor  having  afterwards  abandoned 
his  claim,  the  Court  ordered  each  party  to  pay  his  own 
costs. 


(a)  Ante^  Vol.  1,  p.  548.  Court,  it  was  held  that  it  is  not 

(6)  Anie^  Vol  2,  p.  11.  necessary  for  the  sheriff  to  deny 

(c)  But  in  the  cases  of  Doniger  collusion. 

Y.Hinxman,ante,p.424,tLikdDolH         (d)  Parke,  BoIIand,  Alderson, 

bins  y.  Green,  ante,  p.  427)  note  and  Gurney. 

(6),  in  the  King's  Bench  Practice 

T  t2 
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Taylor  v.  Fraser. 

A  pi^untiflTcan-  ISANDFORD  sfaewed  cause  against  a  rule  which  had 
rgiVercuS  been  obtained  by  Hance,  calling  on  the  plaintiff  to  give 
for  costs^uniMs  security  for  costs,  upon  the  usual  affidavit  of  his  being  out 
he  is  gone  of  the  Country.    From  the  affidavits  in  answer  it  appeared 

than  a  mere  that  the  plaintiff  was  a  WesUlndia  merchant,  and  that  he 
sence!™^  *       ^^^  ^  domicile  here ;  that  he  was  at  present  in  Southern 

Australia^  and  was  only  gone  abroad  for  a  temporary  pur- 
pose, and  was  expected  to  return  shortly.  He  cited  Tul- 
lock  v.  Crowley  {a).  Anonymous  (6),  and  Cole  v.  Beat  (c)« 

Vauohan,  B. — This  is  not  a  case  to  which  the  rule 
requiring  security  for  costs  applies. 

The  other  Barons  concurred. 

Rule  discharged,  with  costs. 


In  another  case(£/),  Byles  moved  for  security  for  costs,  on 
an  affidavit  that  the  plaintiff  was  gone  to  Sierra  Leond 
and  had  been  out  there  for  three  months  past. 

Gurney,  B. — That  is  not  sufficient.  You  must  shew 
that  he  is  not  gone  for  a  mere  temporary  purpose. 

Rule  refused. 


(a)  1  Taunt.  18.  {d)  Baustead  v.  ScoU,  Ezcb. 

(6)  2  Chit.  162.  E.T.  1834. 

(c)  7  Moore,  613. 
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Knowles,  Executrix,  r.  Lynch. 

f^OMYN  moved,  upon  the  statute  19  Geo.  3,  c.  70, 
s.  4  (a),  for  a  certiorari.  Final  judgment  had  been  ob- 
tained in  an  inferior  Court  of  record  for  upwards  of  201.  ; 
and  it  was  sworn  that  diligent  search  and  inquiry  had  been 
made  for  the  person  and  effects  of  the  defendant  within 
the  jurisdiction  of  that  Court,  under  the  execution  which 
had  issued,  but  that  neither  could  be  found. 

It  was  doubted  whether  it  was  a  rule  nisi  only  or  abso- 
lute in  the  first  instance,  and  whether  (the  debt  being  above 
the  sum  stated  in  the  preamble)  the  act  applied.  On  a 
subsequent  day,  the  practice  having  been  inquired  into — 


The  rule  for  a 
certiorari  under 
the  19  Geo.  3, 
c.  70,  8.  4,  is 
absolute  in  the 
first  instance, 
and  applies  to 
all  cases  where 
the  defendant 
removes  himself 
and  bis  effects 
out  of  the  infe- 
rior jurisdiction. 


Lord  Lynduurst,  C.  B.,  granted  a  rule  absolute  in  tlie 
first  instance,  saying,  he  thought  it  was  within  the  act, 
and  that  the  enacting  part  went  beyond  the  preamble. 

Rule  absolute. 


(a)  By  which,  after  reciting 
that  persons  served  with  process 
issaiDg  out  of  inferior  Courts, 
where  the  debt  is  under  10/., 
(the  7  &  8  Geo  4,  c.  71,  s.  6, 
extended  the  sum  to  20/.),  may, 
in  order  Co  avoid  execution,  re- 
move their  persons  and  effects, 
beyond  the  limits  of  the  jurisdic- 
tion of  such  Courts,  it  is  enacted, 
*'  that  in  all  cases  where  final 
judgment  shall  be  obtained,  in 
any  action  or  suit,  in  any  inferior 
Court  of  record,  it  shall  and  may 
be  lawful  to  and  for  any  of  his 
Majesty's  Courts  of  record  at 
iVestminster,  upon  affidavit  made 
and  filed  of  such  judgment  being 


obtained,  and  of  diligent  search 
and  inquiry  having  been  made  af- 
ter the  person  of  the  defendant, 
or  his  effects,  and  of  execution 
having  issued  agunst  such  person 
or  effects,  and  that  they  are  not  to 
be  found  within  the  jurisdiction 
of  the  inferior  Court,  to  cause  the 
record  of  the  said  judgment  to  be 
removed  into  such  superior  Court, 
and  to  issue  writs  of  execution 
thereupon  to  the  sheriff  of  any 
county  or  place  ag»nst  the  de- 
fendant's person  or  effects,  in  the 
same  manner  as  upon  judgments 
obtained  in  the  said  Courts  at 
Westminster.*' 
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Where,  in  con- 


Harrts  v.  Davies. 

JR,  V.  RICHARDS  applied  to  the  Court  respecting  the 
sequence  of  the    defendant,  for  charffins:  whom  in  execution  he  had  before 

death  of  the  ,  i        i 

Marshal  of  the  obtained  a  rule;  he  stated,  that,  inconsequence  of  the 
Prison,  thTre  death  of  the  Marshal  of  the  King*s  Bench  Prbon^  no 
was  no  one  at  the  ^^^  ^j.  jjjg  prigon  would  receive  the  defendant 

gaol  who  woQid  '^ 

receive  a  pri- 

uJ "executicm  **         Alderson,  B. — You  must  have  more  time,  by  leave  of 

the  Court  en-       tlie  Court. 
larged  the  time. 


Eaton  v.  Shuckburgh,  Bart 

A  proposal  to     JuLiLL  shcwcd  cause  against  a  rule  obtained  by  Hum- 

ter*ih™*ommi8-  fi^V  ^^^  *^®  ^^^'®  ^^  ^^  ^^y  ^^^  ^^^  proceeding  to  trial, 
sion  day,  held     qq  ^he  irround  that  there  had  been  a  proposal  made  to 

not  to  warrant  ^  ^  *  ^     * 

thepiaintififin  refer,  which  was  the  cause  of  the  plaintiff's  not  proceed- 
to  triaCiuid  ^t  ingS  but  it  appearing  that  the  proposal  was  not  made  till 
he  was  liable      ^^^^  jj^g  commission  day — 

to  pay  the  costs  *' 

of  the  day. 

The  Court  said  that  it  was  then  too  late;  and  they 


made  the  rule  absolute. 


Rule  absolute. 


Dawson  r.  Garrett. 

A  cause  (in  joLRCHBOLD  shewed  cause  against  a  rule  calling  on 

^rbeetTpald  ^^^  plaintiff  to  shew  cause  why  an  attachment  should  not 

into  Court)  was  jggue  against  him  for  not  paying  costs  pursuant  to  the 

all  matters  in  Master's  allocatur. 

diflfbrence,  the 

costs  to  abide 

the  event.     The  arbitrators  found  that  the  plaintiff  had  no  cause  of  action,  but  that  there  was  a 

sum  of  lot  due  from  the  defendant  for  money  lent  to  his  wife,  which  was  paid  into  Court:— JZr'^ 

that  the  plaintiff  was  liable  to  psiy  the  costs. 
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The  award,  which  set  out  a  rule  of  Court,  from  which  it        1834. 
appeared  that  the  action  was  brought  to  recover  a  sum  of      dawson 
money,  and  that  10/.  had  been  paid  into  Court,  and  that  «• 

the  parties  had  consented  to  refer  the  action  and  all  mat- 
ters in  difference^  and  that  the  costs  of  the  action  and  the 
costs  of  the  award  were  to  abide  the  event  of  the  awards 
was  in  these  terms:  '*  I  do  awards  that  the  plaintiff,  at  the 
time  of  the  commencement  of  the  action,  had  no  cause  of 
action  save  and  except  10/.  lent  by  him  to  Hannah^  the 
wife  of  the  defendant,  when  sole,  and  that  I  find  has  been 
brought  into  Court."  The  award  was  treated  as  being  in 
favour  of  the  defendant,  and  the  Master  taxed  the  costs 
for  him. 

It  was  now  contended,  that  all  matters  in  difference  hav- 
ing been  referred,  the  whole  matter  was  opened,  and  the 
arbitrator  had  full  power  over  the  10/*  paid  into  Court. 
Malcolm  v.  FuUarton  (a).  That  the  money  was  paid 
into  Court  on  payment  of  the  costs  of  the  action  up  to  that 
time,  which  admitted  that  there  was  once  a  cause  of  action ; 
and  upon  the  other  matters  in  difference  a  sum  of  10/.  was 
found  to  be  due  to  the  plaintiff.  The  award,  therefore, 
was  in  favour  of  the  plaintiff,  and  the  defendant  ought  to 
pay  the  costs.  Secondly,  it  was  argued  that  there  were  no 
words  in  the  award  requiring  the  plaintiff  to  pay  any  thing. 

Parke,  B. — The  award  is  founded  on  the  rule  M'hich 
directs  the  costs  to  abide  the  event.  That  is  against  you, 
for  the  award  is  clearly  in  favour  of  the  defendant.  The 
10/.  paid  into  Court  were  in  effect  struck  out  of  the 
declaration,  and,  therefore,  were  no  longer  a  matter  in 
difference.  In  Malcolm  v.  FuUarton,  no  money  was  paid 
into  Court. 

Alderson  and  Bolland,  Bs.,  concurred. 

Rule  absolute, 
(fi)  2  T.  R.  645. 
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The  motion  for 
bringiing  up  a 
prisoner  under 
the  compulsory 
clauses  of  the 
Lords'  Act, 
must  be  sup- 
ported by  an 
express  affidavit 
that  all  the  cre- 
ditors have  been 
served  with  no- 
tice. 

Qiuere,  whe- 
ther the  Lords' 
Act  extends  to 
the  case  of  a 
prisoner  who  is 
in  execution  for 
debts  under 
SOOiL,  and  also 
for  debts  above 
800/.  r 


Grove  r.  Parker. 

JuLUMFRE  Y  opposed^  in  the  first  instance,  a  motioa 
made  by  Petersdorff  under  the  S2  Geo.  2,  c.  28,  s.  16,  to 
compel  defendant  to  come  into  Court  and  deliver  a  sche- 
dule ieiccording  to  that  act.  He  contended,  ^rst,  that 
the  notice  given  was  not  sufficient.  The  notice  merely 
was,  that  an  application  against  her  under  the  act  would 
be  made  on  the  first  day  of  the  term;  but  the  act  re- 
quires notice  of  an  intention  to  apply  to  the  Court,  and 
also  requiring  the  defendant  to  give  in  upon  oath  an  ac- 
count in  writing  of  the  estate  of  the  prisoner  in  the  man- 
ner pointed  out  by  the  act.  Until  such  notice  has  been 
given  the  prisoner  is  not  bound  to  give  in  a  schedule,  and 
the  Court  has  no  power  to  swear  the  prisoner.  Here  they 
have  applied  to  the  Court  in  the  first  instance.  Secondly, 
the  defendant  is  in  custody  on  several  executions  under 
300/.,  and  also  on  other  executions  for  more  than  300/. 
As  to  the  latter,  she  cannot  have  the  benefit  of  the  act; 
for  the  32  Geo.  2^  c.  28,  s.  16,  is  expressly  limited  to  cases 
where  the  prisoner  is  committed  or  charged  in  execution 
for  any  debt  or  damages  not  exceeding  100/.  besides  costs 
of  suit;  that  act  was  first  extended  to  debts  of  200/.  by 
the  26  Geo.  S,  c.  44,  s.  2,  and  afterwards  to  300/.  by  the 
33  Geo.  3,  c.  5,  s.  3.  The  point  was  discussed  in  the  case 
of  Chappie  v.  Astley  (a),  where  it  was  held,  that,  though 
the  aggregate  of  all  the  debts  for  which  the  defendant  was 
in  prison  was  more  than  300/.^  he  was  yet  liable  to  be  brought 
up  at  the  instance  of  any  one  individual  creditor  whose 
debt  did  not  amount  to  300/.,  and  might  be  compelled 
to  deliver  up  his  property  for  the  benefit  of  the  creditors 
at  large:  but  in  that  case  there  was  no  one  creditor  whose 
debt  amounted  to  300/.  And  in  the  subsequent  case  of  Bar* 


(a)  1  D.  &  R.  25;  5  B.  &  Aid  537,  S.  C. 
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ker  V.  Slater  (a),  it  was  held  that  the  debtor  could  not  be  1834. 
brought  up  by  a  creditor  whose  debt  exceeded  300/.  /  and 
Abboii,  C.  J.,  said,  that  the  act  must  be  limited  to  the  case 
of  a  creditor  whose  debt  does  not  exceed  300/.  Here, 
there  are  creditors  this  amount  of  whose  respective  debts 
exceeds  300/.,  as  against  whom  the  debtor  could  not  be 
discharged.  There  is,  therefore,  no  mutuality.  The  be- 
nefit to  the  debtor  ought  to  be  co-extensive  with  the  re- 
medy given  to  the  creditor;  but  here  the  defendant  may 
be  compelled  to  give  up  all  her  property  for  the  benefit  of 
a  few  of  her  creditors,  leaving  her  exposed  to  the  more 
serious  claims  without  any  thing  to  meet  them.  The  act 
was  not  intended  to  apply,  and  does  not  apply,  to  such 
a  case.  The  Court  has  no  jurisdiction  if  the  debt 
amounts  to  more  than  300/.  The  compulsory  clauses 
ought  to  be  construed  in  connection  with  what  are  called 
the  voluntary  clauses;  the  latter  are  evidently  intended  to 

■ 

apply  to  those  cases  only  where  there  are  no  debts  of  any 
considerable  amount;  for  the  act  recites  that  it  is  for  the 
ease  and  relief  of  persons  in  execution  for  debts  not  ex- 
ceeding a  limited  amount  Any  other  construction  would 
impose  extreme  hardship  on  the  debtor. 

Vaughan,  B. — The  voluntary  clauses  certainly  are  for 
the  relief  of  the  debtor.  The  compulsory  clauses  are 
founded  on  the  supposition  that  persons  in  execution  might 
choose  to  waste  their  substance  in  prison,  in  preference 
to  giving  up  their  property. 

Lord  Lyndhurst,  C.  B. — According  to  your  argument, 
the  debtor  is  not  discharged  as  to  300/.  creditors,  if  they 
do  not  choose  to  come  in;  but  if  they  consent  to  come  in, 
then  the  debtor  would  be  discharged.  In  that  case  it 
matters  not  whether  the  debts  are  300/.  or  500/.,  he  would 

(a)  2  D.  &  R.  165. 
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1834.  be  equally  discharged;  the  hardship,  therefore, is  the  same. 
There  is  nothing  in  the  other  objection ;  the  notice  is  in 
the  form  given  in  TidcTs  Appendix. 

Hufnfrey. — There  is  another  objection.  By  the  16th 
section  notice  must  be  given  to  all  the  creditors  at  whose 
suit  the  defendant  is  detained  or  charged  in  custody.  The 
affidavit  only  states  that  several  creditors  were  served. 

Petersdarfff  in  support  of  the  rule.-*- As  to  the  latter 
point,  I  have  a  list  of  all  the  causes  in  which  Lady  Parker 
is  in  custody;  it  is  a  formal  list  obtained  from  the  clerk  of 
the  papers  at  the  King^s  Bench  Prison.  There  is  an  affi^ 
davit  of  service  on  each;  all  the  names  correspond;  and  I 
submit  it  was  sufficient  for  us  to  give  notice  to  all  the  cre- 
ditors we  could  get  intelligence  of,  and  those  are  the  per- 
sons on  the  books  at  the  King's  Bench  Prison. 

Vauohan,  B. — That  list  is  not  verified  by  affidavit. 

Lord  Lyndhurst,  C.  B. — I  think  that  is  a  fatal  ob- 
jection. 

Humfrey  applied  for  costs — The  motion  is  for  a  rule, 
not  for  a  rule  to  shew  cause. 

Lord  Lyndhurst,  C.  B. — It  is  contrary  to  the  usual 
practice  to  give  costs  where  cause  is  shewn  in  the  first  in- 
stance. If  the  rule  had  been  obtained,  and  you  had  suc- 
ceeded in  setting  it  aside,  yon  would  have  had  the  costs. 

Rule  refused. 
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Stephens  v.  Pell. 

JL  HIS  was  an  action  on  a  guarantie  in  this  form : — ''  As  as-  Upon  moving 
aignee  of  the  estate  and  effects  of  JR.  £.»  a  bankrupt,  I  here-  of  an  inquiry  of 
by  undertake,  in  consideration  of  Mr.  Stephens's  withdraw-  f  jud|mem  *^^' 
ing  the  person  put  into  possession  of  Mr.  L.'s  effects,  un-  Y^^  demurrer, 
der  a  distress  for  the  sum  of  350/.  for  rent  due  to  Mr.  Sfe-  produce  the  un- 
phens,  that  the  said  sum  of  350/.  shall  be  paid  to  Mr.  Ste-  notes  veriEed  by 
phens  out  of  the  sale  of  the  produce  of  the  same  effects/'  "^u*on  a  'ud  - 
The  defendant  pleaded  specially,  that  he  was  assignee  of  ™ent  by  default 

.  «..,  ,  __oron  demurrer, 

the  bankrupt  at  the  time  ot  giving  the  guarantie,  and  that  the  contract  or 
he  had  given  it  in  his  character  of  assignee;  that  the  fiat  mUt^^^w^stoted 
of  bankrupt  under  which  he  was  appointed  assignee  had  '?  *^«  deciara- 

■  *  '  "    ^  tion,  and  evi- 

been  since  superseded,  and  that  he  was  no  longer  in  pos-  dence  to  con- 

•  •  J  ^iji_^v  .     tradict  them, 

session  as  assignee,  and  was  not  bound  by  the  agreement,  ^hich  would 
The  plaintiff  demurred,  and  the  defendant  joined  in  the  ^hc^ne^*u- 
demurrer.     The  plaintiff  had  judgment  in  that  demurrer,  sue,  ought  not 
and,  upon  the  trial  before  the  sheriff,  the  plaintiff  obtained 
1«.  damages. 

Humfrey  having  obtained  a  rule  nisi  for  a  new  trial — 

FoUett  shewed  cause. — The  rule  was  obtained  on  an  af- 
fidavit verifying  the  under-sheriff's  notes :  it  ought  to  have 
been  drawn  up  on  reading  the  notes. 

Parke,  B. — It  was  done  to  save  expense;  if  the  rule 
had  been  drawn  up  otherwise,  office  copies  of  the  notes 
must  have  been  taken. 

FoUeti. — ^We  say  that  the  notes  do  not  contain  a  full 
report  of  the  evidence.  The  plaintiff's  own  affidavit  states 
that  he  produced  evidence  of  facts  not  stated  in  the  notes. 
We  are  not  bound  by  the  under-sheriff's  notes  as  we  are 
by  a  Judge's  notes.  Our  affidavits  shew  that  the  debt  for 
which  the  action  was  brought  was  secured  by  a  mortgage, 
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and  that  there  were  prior  executions,  which,  if  they  were 
satisfied  out  of  the  goods  to  which  the  guarantie  applied, 
would  have  exhausted  them.  Suppose  no  rent  was  due, 
would  the  plaintiff  be  entitled  to  a  verdict  for  the  full 
amount?  It  is  a  case  of  the  greatest  hardship  upon  the  de^ 
fendant,  who  undertook  to  pay  the  debt  on  the  security  of 
goods  which  have  been  since  taken  from  him. 

Parke,  B. — The  defendant  engaged  to  pay  the  rent, 

and  is  bound  to  do  so.     The  plaintiff  is  entitled  to  the 

full  amount.     If  the  facts  are  as  you  represent,  it  would 

have  been  an  answer  under  the  general  issue,  but  not  upon 

this  inquiry.     The  engagement  is  to  pay,  if  the  goods  are 

sufficient. 

Rule  absolute  (a). 


(a)  In  a  special  action  on  the 
case,  the  first  count  alleged  that 
the  defendant  was  master  of  a 
ship,  and  was  employed .  by  the 
plaintiff  to  carry  certain  cases  of 
biscuits  to  Madras,  and  that  it 
was  his  duty  to  carry  them  with- 
out any  unnecessary  deviation  or 
delay,  but  that,  contrary  to  his 
duty,  he  unshipped  the  goods  at 
an  intermediate  place,  and  the 
goods  were  delayed  in  their  voyage 
to  Madras  for  a  long  space  of 
time;  by  reason  whereof  certain 
persons  to  whom  the  goods  were 
consigned  for  sale  refused  to  ac- 
cept them,  and  the  plaintiff  lost 
all  the  profit  he  would  have  made 
by  the  adventure,  and  all  the  ex- 
pense of  shipment,  insurance,  and 
conveyance;  and  that  the  goods 
were  wholly  lost  to  the  plaintiff. 
Other  special  counts  varied  the 
statement  of  the  duty  uf  the  de- 
fendant as  captain  of  the  ship, 
and  concluded  with  the  same  spe- 
cial damage.    The  last  count  was 


in  trover.  The  defendant  suffered 
judgment    by  default.     At   the 
trial  before  the  under  sheriff,  the 
plaintiff  proved  merely  the  value 
of  the  goods  and  the  expenise  he 
had  been  put  to.    It  was  objected, 
on  behalf  of  the  defendant,  that, 
without  proof  of  the  loss  of  the 
goods  and  the  damage,  the  plain- 
tiff was  only  entitled  to  nominal 
damages :  that  the  plaintiff  could 
only  go  upon  one  count,  and  that 
the  special  damage  alleged  in  a  de- 
claration was   not    admitted  by 
suffering  judgment    by  defanlt. 
The  jury,  under  the  direction  of 
the  under-sheriff,  found  for  the 
plaintiff  190/.  2.v.  for  the  value  of 
the  goods,  and  TL  for  expenses. 
Flatty  in  this  term,  moved  for  a 
new  trial,  renewing  the  objections 
made  at  the  trial.     F,  Pollock  and 
Huffhet  shewed  cause.    The  Court 
discharged  the  rule. — LieufgtUm 
V.  Douglas,  K.  B.,  Easier  Term, 
1834. 
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Wilson  v.  Brouqhton. 

X  HIS  was  a  motion  to  enter  a  suggestion  on  the  roll  un-  Where  a  defen- 
der the  43  Geo.  3,  c.  46^  s.  3,  the  defendant  having  been  to  bail  in  &  much 
held  to  bail  for  GO/.,  and  the  plaintiff  having  only  reco-  Jj;^[.|^"ff*"* 

vered  Is.  recovered:— 

Quare  whether, 
if  it  had  been  a 

FoUett  and  Lumley  shewed  cause. — This  is  not  a  case  ^/^q^.  s'^ 
within  the  act.     The  words  of  the  act  are,  "  arrested  and  <^-**?»  ^J  rcawn 

of  the  absence  of 

held  to  bail:"  the  affidavits  here  only  shew  that  the  defen-  a  reasonable  or 
dant  was  held  to  bail;  but  it  was  necessary  that  he  should  for  hoi^ng^ 
have  been  arrested  also.     The  words  of  the  act  are  plain,  ^^  ^  ""fj^  »** 

&         '   amount,  tne 

and  the  arrest^  which  is  the  material  point,  did  not  take  mere£Bu:cofthe 

defendant's  not 
place.  having  been  ac- 

tually arrested 
wouldhave  been 

Lord  Lyndhurst,  C.  B. — In  the  introductory  part  the  ««fflcient  to  de- 

•'  *^  pnve  hmi  of  • 

words  are, ''  arrested  or  held  to  bail."  the  benefit  of 


that  act? 


FoUetL — In  an  action  for  a  malicious  arrest  both  are 
essential.  The  case  of  Bates  v.  Pilling,  which  occurred 
in  this  Court  in  last  Hilary  Term  (a),  expressly  decided 
that  both  are  necessary ;  that  there  must  be  an  arrest  as 
well  as  a  holding  to  bail.  That  seems  to  have  been  the 
opinion  of  the  Court  of  Common  Pleas  in  Amor  v.  Bio- 
field  {]b)i  though  there  the  defendant  was  neither  arrested 
nor  held  to  bail. 

Parke,  B. — In  that  case  the  defendant  was  not  put  to 
any  inconvenience. 

Follett  and  Lumley. — Upon  the  facts  of  the  case,  there 
is  no  pretence  for  the  motion.  The  defendant  pleaded  a 
tender  of  30/.,  which  sum  was  paid  into  Court:  upon  that 

(a)  Since  reported,  ante,  p.  367. 
(b)  9  Bing.  91 ;  2  Moore  &  Scott,  156. 
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1834.        plea  the  plaintiff*  got  a  verdict.     The  accounts  between  the 
^  parties  were  complicated,  and  many  of  the  facts  sworn  to 

V.  in  support  of  the  motion  are  contradicted  by  our  affidaTit 

The  case  turned  in  a  great  measure  upon  a  nice  point, 
whether  certain  money  was  paid  specifically  or  gene* 
rally.  It  cannot  be  said  that  there  was  no  reasonable  or 
probable  cause  for  the  arrest. 

Bompas,  Seijt,  and  Kelly,  coniri,  were  directed  to 
confine  themselves  to  the  latter  point*  They  endeavoured 
to  shew  that  there  was  no  reasonable  or  probable  cause 
for  the  arrest* 

Lord  Lyndhurst,  C.  B. — ^There  is  no  necessity  to  give 
any  opinion  upon  the  first  point,  because  I  think  upon  the 
facts  the  motion  cannot  be  sustained. 

Parke,  B. — The  facts  are  of  an  equivocal  charactm'* 
I  cannot  say  that  there  was  no  reasonable  or  probable 
cause*  As  to  the  other  point,  I  think  it  would  be  very 
inconvenient  to  put  that  construction  upon  the  act  which 
has  been  contended  for.  I  was  not  aware  that  there  had 
been  a  case  in  this  Court  upon  the  point* 

Rule  discharged ;  costs  to  be  costs  in  the  cause. 


GiLMORE  V,  Melton. 

If  it  appears  A.  RULE  nisi  for  judgment  as  in  case  of  a  nonsuit  was 
^oinedTy  add-^  obtained  upon  an  affidavit  that  issue  was  joined  in  Easier 
ing  the  Hmiu-    Term  last  (1 833)* 

ter,  the  rule  for 
judgment  as  in 

wifwrn  be*di8-  Kfiowles  shewed  cause. — ^The  defendant  pleaded  the  ge- 
charged.  neral  issue  and  infancy*     The  plaintiff^  replied ;  and  it  is 

sworn  by  him  that  the  defendant  has  done  nothing  further. 

He  contended,  therefore,  that  the  issue  was  not  joined. 
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Miller,  contrd,  submitted^  that  as  it  was  the  general  prac«         1834. 
tice  for  the  plaintiff  to  add  the  similiter,  and  as  the  de-       ^  lmore 
fendant's  affidavit  expressly  stated  that  issue  was  jomed,  v^ 

h  must  be  taken  that  it  was  so.  The  plaintiff  does  not 
deny  that  issue  was  joined ;  but  merely  says,  that  he  added 
the  similiier  to  the  general  issue>  and  traversed  the  plea 
of  infancy,  and  that  the  defendant  has  done  nothing  more. 

Vaughan,  B. — In  one  sense,  you  are  correct  in  saying 
that  issue  is  joined,  because  it  is  joined  on  the  general  is- 
sue; but  could  you  be  indicted  for  perjury  on  that  affida- 
vit, because  no  issue  was  joined  on  the  second  plea?  The 
plaintiff  swears  that  nothing  further  was  done  since  the 
plea  of  infancy  than  the  traversing  it,  and  therefore  issue 
is  not  joined,  because  the  similiter  has  not  been  added. 

The  other  Barons  concurring — 

Rule  discharged,  with  costs. 


Lakin  and  Others  v,  Watson. 

JLHIS   was    an   action   by  the   plaintiffs,  as  executors  In  an  action  by 
of  Watson,  deceased,  to  recover  the  amount  of  a  pro-  defendant '  * 
missory  note,    dated  April    9,   1827.      The  defendant  pleaded  in 

,  '^  ,  abatement  the 

pleaded  in   abatement  the  nonjoinder   of  Fanny  Wat"  nonjoinder  of 
son,  a  co-executrix  of  the  plaintiffs.    Under  these  cir-  (who  had  not 
cumstances   a  rule  nisi  had  been   obtained    by  W.  H.  cwTrt^^aiiowd^ 
Watson  and  Henderson,  for  amending  the  writ  of  sum-  the  proceedings 

to  be  amendedi 

mons,  by  adding  the  name  of  F.  Watson  as  one  of  the  on  payment  of 

plaintiffs,  on  an  affidavit  that  she  was  a  mere  nominal  sta^teVf  Li- 
mitations would 
have  been  a  bar 
to  a  fresh  action. 
In  future,  no  amendment  will  be  allowed  except  to  avoid  the  operation  of  the  Statute  of  Limit- 
ations. 
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1834.         party,  not  having  proved  the  will,  and  that  the  Statute  of 
Limitations  would  be  a  bar  to  a  fresh  action. 

IVhaiely  shewed  cause  upon  affidavits.  He  objected, 
also,  that,  by  allowing  such  an  amendment  here,  the  plain- 
tiffs would  be  enabled  to  try  without  subjecting  themselves 
to  costs  under  the  late  act,  as  they  would  do  if  they  com- 
menced a  fresh  action  (a). 

Parke,  B« — The  question  is  now  under  consideration 
in  a  case  in  the  King's  Bench,  whether  the  act  does  not 
apply  to  actions  commenced  previously  to  the  act.  The 
words  are  general.  But  an  executor  may  now  be  protect- 
ed from  costs  by  a  Judge's  certificate.  With  respect  to 
this  particular  case^  I  think  an  amendment  ought  to  be  al- 
lowedj  becauscy  if  a  new  action  were  to  be  commenced^  it 
would  be  barred  by  the  Statute  of  Limitations.  The  case 
of  Horion  v.  The  InhabitanU  of  the  Hundred  of  Stam- 
ford {b)  is  an  authority,  that,  where  the  Statute  of  Limit- 
ations would  be  a  bar,  an  amendment  may  be  allowed. 
All  the  Judges  have  come  to  the  resolution,  that  in  future, 
since  the  Uniformity  of  Process  Act,  no  amendment  of  this 
kind  ought  to  be  allowed,  unless  where  the  Statute  of  Li- 
mitations would  be  a  bar,  and  that  that  is  to  be  the  only 
exception. 

BoLLAND  and  Alderson,  Bs. — Norton  v.  The  Inha- 
bitants  of  Stamford  is  an  express  authority  upon  this 
point 

Rule  absolute,  on  payment  of  costs. 

(a)  3  &  4  Will.  4,  c.  42,  a.  31.         (6)  Ante,  p.  96 ;  S.  C.  1  C.  &  M.  773. 
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Cresswell  r.  Crisp. 

JL  HIS  was  an  action  of  debt  on  a  promissory  note.    The  The  Court  re- 
defendant  demurred  specially  to  the  declaration,  and  as-  ^^^  l^demur- 
siinied  for  cause  that  it  was  not  shewn  to  be  drawn  for  f®'  ""?*'  ***f 

^  ^  late  rule,  as  be- 

▼alue  received.  ing  fnyoious, 

the  cauae  of  de- 
murrer being, 

UN.  Clarke  obtained  a  rule  niri  to  set  aside  the  de-  t»w^t.i«debton 

a  promissory 

murrer,  as  being  frivolous ;  and  also  that  the  plaintiff  note,  it  did  not 
should  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea,  words  "  value 
He  grounded  his  motion  on  the  rule  of  H.  T.  4  WiU.  4,  [."7^110^67"* 
reg.  2  (a). 

R.  V.  Richards  shewed  cause* — He  contended,  that 
there  was  no  authority  that  debt  would  lie  where  the 
words  **  value  received"  were  not  in  a  note  or  bill;  and 
thatf  in  all  the  cases  where  debt  was  held  to  lie,  there 
were  the  words  **  value  received"  in  the  instrument.  The 
Courts  he  said,  would  not  interfere  unless  the  demurrer 
was  plainly  frivolous. 

Clarke f  in  support  of  the  rule,  cited  Priddy  v.  Hew 
brey  (6),  where  it  was  held,  that  debt  would  lie  by  the 
drawer  against  the  acceptor  of  a  bill  of  exchange,  payable 
to  the  drawer  or  his  order  for  value  received  in  goods. 
And,  in  White  v.  Ledtvick  (c),  it  was  expressly  decided 
that  a  bill  or  note  need  not  express  that  it  is  for  value  re- 
ceived. The  new  forms  of  declarations  on  bills  of  ex- 
change and  promissory  notes  do  not  contain  the  words 
**  value  received." 

Lord  Lyndhtjrst,  C.  B. — ^The  forms  are  only  in  as* 
sumpsiL    You  had  your  choice  of  debt  or  assumpsit. 

(a)  AnU,  p.  304.  {h)  3  Dowl.  &  R.  165;  1  B.  &  Cress.  674. 

(c)  K.  B.  25  Geo.  3 ;  Bayl.  Bills,  4th  ed.  34. 

VOL.  II.  VV  D.  P  C. 
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The  rule  (a),  that,  if  any  declaration  in  debt,  where  at- 
sumpsit  will  lie,  exceeds  the  length  of  the  form  given  by 
the  act,  no  costs  bf  the  excess  shall  be  allowed,  only  ap- 
plies to  costs.  I  think  there  is  no  ground  for  the  applica- 
tion, and  that  the  rule  should  be  discharged. 


Parke,  B. — In  Priddy  ▼.  Henbrey^  Lord  Tenterdeu  le- 
lies  on  the  words  **  value  received  "  being  in  the  bill  as  pne 
ground  on  which  the  action  in  that  case  might  be  main- 
tained. 

Alderson  and  Gurnky,  Bs.,  concurred. 

Rule  discharged. 
(a)  T.  T.  1  Will.  4,  ^  Plcaaing.- 


Earl  Ferrars  v.  Robins. 

Security  for  J.N  this  action,  which  was  brought  by  a  peer  of  the  realm, 
required  from  m  ^^  defendant  obtiuned  a  rule  msi  for  the  plaintiff  to  give 
peer,  though      securitv  for  costs,  on  the  groimd  that  he  resided  abroad. 

residing  abroad.  ^  '  e 

Humfrey  shewed  cause;  and  contended,  that,  as  the 
security  for  costs  was  given  as  a  substitution  for  the 
personal  responsibility  of  the  party  abroad,  such  security 
could  not  be  required  in  the  case  of  a  peer,  whose  person 
was  protected. 

The  Court  held,  that  a  peer,  though  resident  abroad,  was 
not  liable  to  give  security  for  costs. 

Rule  discharged,  with  costs. 
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Heming  r.  Duke* 

%JR0WDER  moved  for  leave  to  serve  a  declaration  by  when  Uie  Court 
sticking  up  a  copy  in  the  office,  and  leaving  a  notice  for  the  '"^."^^  j"^^ 

^     Mr  rj  '  o  service  of  a  de- 

defendant  at  the  Army  Pay  Office.     The  writ  had  been  ciaration  by 

.  .  •  1  1  .11      n  sticking  it  up  in 

served  personally.     The  action  was  brought  on  a  bill  of  the  office. 
exchange,  made  payable  at  the  Army  Pay  Office.    It  was 
sworn,  that  inquiries  had  been  frequently  made  at  the^rm^ 
Pay  Office  for  the  residence  of  the  defendant,  but  that 
they  could  not  learn  any  thing  of  him. 

Lord  Lyndhurst,  C.B. — I  think  that  sufficient  ground 
is  not  shewn  for  the  application,  especially  as  the  writ  was 
served  personally. 

Rule  refused. 


Rotton  r.  Jeffert. 

JSlCOLL  moved  that  the  writ  and  declaration  might  be  where  the  writ 
set  aside  for  irregularity ,  the  writ  being  in   debt,  and  ^e^  declaration 
the  declaration  partly  in  debt  and  partly  in  assumpsit.  "^^iomiXjm 
The  commencement  was  in  the  usual  form  of  the  com-  Court  refused  to 
mencement  of  a  declaration  in  debt,  *'  the  plaintiff  com-  as  being  irregu- 
plains  against  the  defendant  of  a  plea  that  he  render  to  1"^$ todemur. 
the  plaintiff  &c.;'*  all  the  counts  and  the  conclusion  of  the 
declaration  were  in  assumpsit. 

Yavghan,  B. — Is  not  the  objection  to  the  declaration 
a  ground  of  special  demurrer? 

NieoU. — InMarshaUy.  Thomas  {d)^  and   Thiympsan  v. 
Dieas  (6),  it  was  held  that  a  demurrer  would  not  lie.     In 

(a)  Ante,  p.  ^8.  (b)  Id.  p.  94. 

vv2 
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the  latter  case,  and  in  many  former  ones,  it  was  held  that 
the  declaration  must  conform  to  the  writ. 

Vauoh  AN^  B. — ^The  plaintiff  has  given  a  bad  declaration, 
partly  in  assumpsit,  and  partly  in  debt.  This  is  not  such  a 
nullity  as  you  can  move  on.     You  may  demur  if  you  can. 

BoLLAND,  B* — If  your  application  was  granted,  the 
other  side  would  move  to  amend. 

Rule  refused. 


Wade  9.  Malpas. 

An  award  made  X  HIS  cause  was  referred  to  a  barrister,  who  had  made  his 
cannot  belm-  award.  Godson  having  obtained  a  rule  nisi  to  set  it  aside, 
peached,  on  the  qj|  i^q  crround  of  the  arbitrator  havinf  decided  against 

groandofhit  ®  o  o 

having  decided    law — 
contrary  to  htw. 

Talfourd,  Serjt.,  was  about  to  shew  cause,  when  the 
Court  called  upon  Gadsan,  who  endeavoured  to  support 
his  rule. 

Parke,  B. — I  have  uniformly  refused  such  motions. 
You  take  an  arbitrator  for  better  and  worse.  Campbell  v. 
Tivemlow  (a)  decided  the  point  some  terms  ago. 

The  rest  of  the  Court  concurring — 

The  rule  was  discharged,  but  without  costs, 
as  the  point  was  submitted  to  the  Court 
when  the  rule  was  moved. 


(a)  lPiice,81.  lnWtUim^.Ki'ng, 
daring  the  term^thesamepointwas 
decided.  The  cause  was  referred  by 
an  order  of  N\n  Prhu  to  a  barris- 
ter, who  was  to  give  his  certificate, 
which  he  did,  without  raising  any 
point  of  law.  Humfrey  obtained 
a  rule  niH  to  set  aside  the  certifi- 


cate, both  upon  the  law  and  the 
facts.  HUdyard  shewed  cause. 
Parke,  B. — Here  there  was  a  le- 
gal arbitrator ;  and  in  that  case  no 
point  is  better  settled  than  that 
the  opinion  of  sudi  an  arbitrator 
binds  the  parties  both  as  to  law  and 
facts.    The  rule  was  discharged. 
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Brown  v.  Kennedy. 

xSlNOWLES  shewed  cause  against  a  rule  for  judgment  if  it  appears 
as  in  case  of  a  nonsuit^  that  issue  had  not  been  joined.  t^^rhme'hM 
The  affidavit  stated,  that  there  was  a  plea  of  coverture,  been  joined  by 

....  .   .    ,  adding  the  #f«i- 

and  a  replication  to  it,  but  no  rejoinder.  /iter,  the  mie 

for  Judgment  as 
in  case  of  a  non- 

Peiersdorff,  eantrH.— The  affidavit  on  which  the  rule  ^^^ ^^ 
was  obtained  expressly  states  that  issue  was  joined.     The 
plaintiff  had  a  right  to  add  the  gitniliter  to  the  replication, 
which  may  have  been  done  without  the  defendant's  know- 
ledge. 

The  Courts  consisting  of  Lord  Lyndhurst^  C.  B., 
Vaugman,  Boll  an  d^  and  Williams,  Bs.,  discharged 
(he  rule. 

Rule  discharged. 


MuDiE  r.  Newman. 

mtETERSDORFF  moved  to  make  absolute  a  rule  mn  where  regular 
for  judgment  as  in  case  of  a  nonsuit.    The  rule  was  left  [J^n^voured* 
at  the  house  where  the  plaintiff's  attorney  had  resided;  tobedUpensed 
but  the  attorney,  it  was  said,  had  left  the  house,  and  it  was  ground  of  ab- 
not  known  where  he  was  gone.     A  copy  was  also  stuck  up  JJiJ^\hcaflMa- 

in  the  office.  vit  must  shew 

what  efforts 
have  been  made 

Alderson,  B. — That  is  not  sufficient.     You  must  shew  ^^y^fore  se- 
what  efforts  have  been  made  to  serve  the  party  with  the  ~».*1*^„"*'^J* 

^       ''  will  be  allowed. 

rule  nm. 

Rule  refused. 
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Tyser  9.  Bryan. 

The  Court  re-  X  HIS  was  a  rule  which  had  been  obtained  by  Dunbar 
aside  t^^dutrin-  ^^^  setting  aside  a  distringas^  on  the  ground  that  a  true 
^o*  for  irregu-    ^^^y  ^f  f}^Q  ^^j  ^f  aummons  had  not  been  left  at  the  dc- 

Janty,  because,  ■^•' 

in  the  copy  of  fendant's  residence.  The  summons  was  against  Andrsum 
mons  which    *  BryaUy  and  the  copy  had  the  name  of  Andrew  Bryan. 

was  left,  the 
nmne  of  Andrew 

Bryan  was  put  Erie  shewed  cause. — He  urged,  that  the  mere  omission 
danfs  name  in-  o^ &  letter,  where  it  could  not  mislead,  was  no  infringement 
3y«w°i>v^     of  the  rule,  which  required  that  due  diligence  should  be 

used  to  serTc   the    writ  before  a  distringas  could  be 

obtained. 

Dunbar,  cantrh,  contended,  that  the  rule  required  a 
true  copy  to  be  left;  that  the  names  were  not  idemsonans^ 
nor  the  same  name ;  and  that  it  could  not  therefore  be  trae 
that  a  copy  had  been  left;  and  the  distringas  was  therefore 
irregular. 

Parke,  B. — ^The  summons  was  right,  and  the  copy  left 
was  sufBciefttly  a  copy  for  the  purpose  of  a  distringas. 
You  have  your  remedy  by  appearing. 

Alderson,  B. — It  is  one  thing  not  to  comply  with  the 
act,  and  another  if  the  practice  of  the  Court  is  not  com- 
plied with. 

Rule  discharged,  with  costs  (a). 

{a)  See  Smith  v.  Macdonaldf  ante,  Vol.  1,  p.  688,  ace 
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Haythorn  r.  Bush. 

fVHITMORE  applied  on  behalf  of  the  sheriff  of  where  the 
Staffordshire  for  a  rule  under  the  Interpleader  Act,  upon  ^^s  i^Texecu- 
an  affidatit,  which  stated  that  he  had  received  a  fieri  ^^derS^rTss" 
facias  for  93/.,  which  had  been  issued  agamst  the  goods  for  rent  due  to 

•'  .  .Til.  the  landlord,  the 

of  the  defendant,  and  by  virtue  of  which  he  had  seized  Court  refused 

goods  in  the  defendant's  house ;  but  that  the  officer  found  ,^ii?f  underthe 

a  man  in  possession  under  a  distress  for  rent,  and  that  the  a"?"^****?!. 

defendant  had  since  petitioned  the  Insolvent    Debtors  bad  applied  for 

Court;  that  an  application  had  been  made  to  the  plaintiff  execution  <^  ^ 

fo^  an  indemnity,  which  he  had  refused,  and  threatened  to  tl^n  ^f^*^ 
bring  an  action,  alleging  a  fraudulent  collusion. 

Vaughan,  B. — It  is  the  duty  of  the  sheriff  to  inquire 
whether  the  rent  is  due,  and  if  it  is,  to  satisfy  it. 

Lord  Lyndhurst,  C.  B« — This  is  a  case  of  the  ordinary 
responsibility  of  the  sheriff,  in  which  the  Court  ought  not 
to  be  called  on  to  interfere. 

Holland  and  Williams,  Bs.,  concurred. 

Rule  refused  (a). 
(a)  See  Clarke  y.  Lord,  mUe^  Vol.  2,  p.  55,  2nd  point. 


Chapman  v.  Hicks. 

X  HIS  was  an  action  of  debt  for  5L  9s.     Plea,  as  to  all  in  an  action  of 
except  9^.,  nil  debet,  and  as  to  that  a  tender.   But  the  de-  dant  pleaded 
fendant's  attorney  having  neglected  to  pay  the  9*.  into  ^STm" ^and^ 
Court,  judgment  had  been  signed  on  the  whole  declara-  »» to  the  other 

-  •  part  a  tender, 

tion  as  for  want  of  a  plea.  but  omitted  to 

pay  the  money 
mto  Court:  Judgment  having  been  on  that  account  signed  as  for  wanrof  a  plea,  the  Court  set  aside 
the  judgment  for  irregularity. 
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1834.  Archbold  having  obtained  a  rule  niii  for  setting  aside  the 

judgment  for  irregularity — 

Chapman 
«. 

Hicks.  John  Jervis  shewed  cause;  and  he  relied  on  Peiher  ▼. 

SheUon  (a),  where  it  washeld,  that,  upon  a  plea  of  tender, 
if  the  money  was  not  brought  into  €!ourt|  the  plaintiff  might 
sign  judgment. 

Parke,  B. — ^It  is  consistent  with  that  case,  that  the  plea 
went  to  the  whole  of  the  issue.  Here,  there  was  a  good 
plea  as  to  part  of  the  action,  and  the  judgment  ought  not 
to  have  embraced  that  part. 

Rule  absolute,  with  costs. 

(a)  1  Stra.  631. 


Edwards  v.  Dignam. 

The  rule  which  I^E  TE RS D  ORFF  moYtd  for  a  new  trial  in  this  action, 
for  a  nATtriar  (which  was  tried  before  the  sheriff  under  the  S  &  4  WiUA, 
where  the         ^^  ^^  g^  j^^^  ^u  |.jjg  ground  of  the  verdict  being  against  evi- 

20/  .except  for  deucc,  and  absence  of  a  material  witness  for  the  defendant. 
the  Judge.does  The  plaintiff  obtained  a  verdict  for  18/.  18^./  but  hesub- 
triais^before  the  ^^i^ted  that  the  rulc  adopted  with  regard  to  new  trials  in 
■heriff,  under  general,  where  the  verdict  is  for  less  than  20i,  ought  not 
c.  42, 8. 17.  to  be  applied  to  trials  before  the  sheriff;  and  he  mention- 
a  witDessIs  no  ^^  ^  ^^^^  ^^  ^^®  Court  of  King's  Bench,  where  a  similar 
ground  for  a      motion  to  the  present  had  been  granted. 

new  trial,  appli-  *^  ^ 

cation  ought  to 

be  made  to  j^q^j  Lyndhurst,  C.  B.— We  think  that  the  general 

postpone  the  ^ 

trud*  rule  ought  not  to  be  applied  to  trials  before  the  sheriff  (a). 

(a)  It  had  been  the  practice  Sheriffs  Court,  except  for  a  mu- 
previously  to  this  case  to  refuse  direction;  but  the  practice  is  sow 
new  trials  in  actions  from  the      altered. 
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The  Court  granted  a  rule  fiiW.  1834. 

Edwards 

Miller  shewed  cause. — He  contended  that  the  mere  «^* 


absence  of  a  witness  who  was  a  clerk  to  an  attorney  was 
no  ground  for  a  new  trial»  as  no  application  was  'made  to 
postpone  the  trial ;  and  that  the  evidence  supported  the 
verdict. 

Peiersdofff,  in  support  of  the  rule. — It  is  sworn  that 
endeavours  were  made  to  obtain  the  witness  without  effect. 
There  was  evidence  that  a  portion  of  the  demand  had 
been  paid. 

Parke,  B. — It  cannot  be  said  that  the  verdict  is  against 
evidence.  You  come  too  late  with  the  other  objection ; 
you  should  have  applied  to  postpone  the  trial. 

Rule  discharged,  costs  to  be  costs  in  the  cause. 


DiOVAll. 


Savage  v.  Binny. 

jfC.  V.  RICHARDS  applied  to  amend  a  rule  which  had  The  Court  of 
been  obtamed  for  a  mandamus  to  examme  witnesses  m  the  same  power 
India;  the  rule  having  been  drawn  up  by  the  officers  for  a  ^^^^^^^ 
commission,  conceiving  that  this  Court  could  not  grant  a  •^nce  the  13 

(?.a,c.63,8.44» 

mandamus.  He  referred  to  the  statute  13  G^.S,c.  63,  s.44*,  toinueasMin- 
which  gives  power  to  all  the  Courts  to  issue  a  mandamus;  ^^Qfor^~ 
and  he  stated  that  it  was  the  practice  to  do  so  in  the  Com-  examination  of 

witoesses 

man  Pleas  (a).  abroad. 

Parke,  B. — The  rule  must  be  amended. 

(a)  GriUard  v.  Hogue,  1  Brod,  &  B.  519;  4  Moore,  313. 
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On  moving  for 
a  new  trial  un- 
der the  3&4 
Fr.4,c42,g.l7, 
(the  Writ  of  Trial 
Act),  the  proper 
course  is  to  have 
the  notes  of  the 
presiding  officer 
verified  by  affi- 
davit, without 
affidavits  of  the 
fiicts. 


Grainqe  V.  Shoppee. 

ThESIGER  moTed  to  set  aside  the  verdict  for  the  defen- 
dant in  this  action^  (which  was  tried  before  the  sheriff  un- 
der iheS&iiWiU.  4;  c.4£|  B.17)iand  for  anew  tnjdy  asbdng 
a  perverse  yerdict,  and  contrary  to  the  opinion  and  sam- 
mingup  of  the  secondary.  HemovedonaflSdavitsofthe  facts. 

BoLLAND,  B. — The  proper  coarse  is  to  have  the  notes 
of  the  presiding  officer  verified  by  affidavit,  without  affi- 
davits of  the  facts.  This  is  the  rule  laid  down  by  aB  the 
Judges,  and  will  save  expense  and  trouble. 


Where  a  pe- 
remptory un- 
dertalcing  had 
been  given  to 
try,  but  the 
plaintiff  neg- 
lected to  go  to 
trial  in  time, 
bemuse  it  was 
found  that  the 
declaration 
required 
amendment, 
and  a  proposal 
to  refer  was 
going  on  :-— 
Held,  tiiat  that 
was  no  excnse, 
and  that  the 
defendant  was 
entitled  to  judg- 
ment as  in  case 
of  a  nonsuit 


Haines  v.  Taylor. 

In  this  case  a  previous  rule  for  judgment  as  in  case  of 
a  nonsuit  had  been  discharged  upon  a  peremptory  under- 
taking to  try  at  the  last  assizes.  Notice  of  trial  was  ac- 
cordingly given,  but  was  countermanded;  and  the  plaintiff 
not  having  gone  to  trial  pursuant  to  his  undertaking,  a  rule 
absolute  in  the  first  instance  for  judgment  as  in  case  of  a 
nonsuit  was  obtained  by  the  defendant.  A  rule  niH  for 
discharging  the  latter  rule,  and  for  enlarging  the  time 
given  by  the  peremptory  undertaking,  was  then  obtain- 
ed by  R*  V.  Richards^  on  the  ground  that  the  notice 
was  countermanded,  becaune  it  was  found  that  the  deck- 
ration  required  am  amendment*  The  plaintiff,  he  said,  was 
now  ready  to  try. 

C  CressweU  shewed  cause. — There  is  no  ground  for  the 
motion.  Application  has  been  made  to  a  Judge  for  ^eave 
to  amend,  and  he  baa  refused. 

Parke,  B,— What  is  the  meaning  of  a  peremptory 
undertaking  ? 
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R^  V.  Richards. — It  baa  altered  very  much  of  hte  years.         1834. 
When  there  has  been  a  bond  fide  excuse  for  not  proceed- 
ing, it  has  been  usual  to  grant  indulgence.     Here,  there 
was  a  proposal  to  refer. 

Parks,  B. — ^We  think  no  sufBcient  ground  has  been 
shewn  for  not  complying  with  the  peremptory  undertaking. 

Rule  discharged,  costs  to  be  costs  in  the  cause. 


ROBSON  9.  BlACKWELL. 

X  HIS  was  an  action  for  a  libel  published  in  a  'Newcastle  in  an  action  for 
paper.      Flati  obtained  a  rule  nisi  for  changing  the  venue  edS^  counSr 
from  London  to  Newcastle,  on  an  affidavit  of  the  defen-  ^o^*^  ^^^ 

papery  the 

dant,  which  stated  that  several  pleas  of  justification  were  Coarc  allowed 
to  be  pleaded,  and  that  all  the  witnesses  lived  at  Newcastle;  chaa^^u^n* 
that  the  paper  was  published  there ;  and  that  the  expense  •  '?*<*«*  *®- 

davit. 

would  be  greatly  increased  if  the  action  was  tried  in  Lon^ 
don;  and  that  the  cause  of  action,  if  any,  arose  in  New- 
castle, and  not  elsewhere.  The  motion  was  made  before 
the  time  for  pleading  was  out,  and  before  fresh  time  had 
been  obtained. 


Curwood  shevred  cause,  and  contended  that  the  venue  in 
an  action  for  a  libel  could  not  be  changed^  because  it  was 
impossible  to  say  that  the  whole  of  the  cause  of  action  arose 
in  any  particular  county. 

Parke,  B. — We  cannot  take  notice  that  a  local  paper 
circulates  beyond  the  place,  unless  it  is  such  a  general 
newspaper  as  would  be  likely  to  be  read  in  other  places. 

Curwood. — One  copy  must  be  sent  to  the  Stamp  Office; 
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18d4. 

ROBSOlf 
V. 

Blackwell. 


and  the  country  newspapers  may  be  found  at  all  the  Loih 
dan  cofiee-houses. 

Lord  Ltnohurst,  C.B.—The  act  of  Parliament  re- 
quires the  paper  to  be  sent  to  the  Stamp  Office.  It  appears 
tome  to  be  a  question  upon  the  affidavits,  and  that  the  rde 
should  be  made  absolute* 

Rule  absolute. 


Where  two  ae- 
tiont  were 
brought  by  and 
againit  the  Mine 
partiea,  m  the 
tint  of  which 
the  defendant 
obtained  an 
award  in  hii  fin 
▼our,  and  in  the 
other  the  plain* 
tiff  obtained  a 
verdict  with 
damages,  the 
Court  refused 
to  stay  proceed- 
ings in  the  first 
action  until  a 
motion  for  a 
new  trial  in  the 
other  was  dis- 
posed of,  in 
Older  that  the 
damages  and 
costs  in  the  ac- 
tion might  be 
set  off  against 
the  costs  of  the 
other. 


Johnson  r.  Lakeman.    Same  v.  Same. 

XHESE  were  actions  on  the  same  agreement  for  the 
hire  of  a  steam-boat.  The  first  was  in  indebUaitu  as^ 
sumpritt  to  which  the  defendant  pleaded  the  general  issue 
and  a  set-off.  The  cause  was  referred  to  a  barrister,  who 
awarded  in  favour  of  the  defendant.  In  the  meantime 
the  other  action  was  commenced  for  special  damage  for 
misusing  the  steam-boati  and  in  this  the  plaintiff  got  80/. 
damages  at  the  assizes;  but  a  rule  nisi  having  been  granted 
for  a  new  trial  just  before  the  award  was  made  in  the  first 
action — 

Hughes,  on  behalf  of  the  plaintiff,  moved  that  the  exe- 
cution in  the  first  action  might  be  stayed  until  the  rule  for  a 
new  trial  in  the  other  action  was  disposed  of,  in  order  that 
the  damages  and  costs  in  the  second  action  might  be  set 
off  against  the  costs  of  the  first  action. 

Lord  Lynohurst,  C.  B. — ^This  secips  to  me  to  be  merely 
quia  timet,  and  unnecessary  at  present. 

Parke,  B. — It  will  be  time  enough  to  make  this  motion 
when  steps  are  taken  to  enforce  the  award. 


Rule  refused. 
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Brook  p.  Edridge. 

XHE  defendant,  upon  being  served  with  process  in  this  if  the  defendant 
action,  snatched  the  original  writ  of  summons  out  of  the  ^|^|^J/ofth« 
bands  of  the  person  serving  it  '"*'  of  «uin- 

*  °  mons,  the  Court 

will  ailow  an 

SeweU,  thereupon,  moved  for  a  rule,  calling  on  the  de-  ^^teredwith- 
fendant  to  shew  cause  why  he  should  not  deliver  up  the  JJ'enTand^o^ 
writ  of  summons;  and  why  the  time  for  appearing  to  the  the  defendant  to 
writ  should  not  be  computed  from  the  time  when  the  de- 
fendant so  got  possession  of  it;  and  why,  if  defendant 
should  not  deliver  it  up,  the  plaintiff  should  not  be  at  li- 
berty to  enter  an  appearance  without  any  indorsement  on 
the  writ  as  required  by  the  act;  and  why  the  defendant 
should  not  pay  the  costs  of  appearance. 

The  Court  granted  the  rule. 


DippiNS  r*  Marquis  of  Anolesba. 

LS  this  case  a  motion  had  been  made  to  set  aside  an  Where  a  rule  to 
award  on  certain  objections;  but  it  was  afterwards  ar-  Il^rf^J^e 
ranged  that  it  should  come  on  in  the  form  of  a  special  ^ntoajpedai 

^  ^  ^  ^  case,  the  coun* 

case:  and,  upon  its  being  called  on^  Manning  woa  proceed-  seiwhoob- 
tng  to  argue  in  support  of  the  award,  when  he  was  stopped  award  ought  to 
by  the  Court.  ^  •P^  •^^ 


the  reply. 


Lord  Lyndhurst,  C.  B. — The  proper  way  will  be  for 
the  counsel  who  objects  to  the  award  to  begin,  and  then 
for  the  opposite  counsel  to  answer  him,  and  the  first  counsel 
to  have  the  reply,  the  same  as  if  it  had  come  on  upon  the 
rule  first  granted. 


64« 


CASES  ON  POINTS  OF  PRACTICE,  EXCH. 


1834. 


If,  in  oonte- 
quenoe  of  bail 
not  being  put  in 
and  perfected, 
the  plaintiir  ob- 
taina  an  attach- 
ment againit  the 
■heriff,  without 
having  declared 
de  hine  etM,  the 
latter  may  set 
aside  the  attach- 
ment, upon  the 
defendant  being 
rendered,  with* 
out  the  attach* 
ment  or  bail- 
bond  standing 
as  a  security. 


The  King  against  the  Sheriff  of  Essex,  in  a  cause  of 

Alexander  v.  Barrington. 

jThESIGER,  on  behalf  of  the  sheriff  of  Essex,  obtain- 
ed  a  rule  nisi,  calling  on  the  plaintiff  to  shew  cause  why  the 
rule  for  an  attachment,  and  the  attachment  issued  thereon 
against  the  sheriff  for  not  bringing  into  Court  the  body  of 
the  defendant,  should  not  be  set  aside  upon  payment  of 
costs*  The  affidavit  in  support  of  the  rule  stated,  that  the 
application  was  really  and  truly  made  on  behalf  of  the 
officer  at  his  own  expense,  and  for  his  only  indemnity,  and 
without  collusion  with  the  defendant. 

Austin  shewed  cause. — It  appeared  by  the  affidavits  on 
both  sides  that  the  defendant  was  arrested  on  the  10th  of 
March,  and  on  the  same  day  gave  a  bail-bond  to  the  sheriff. 
On  the  S5th  of  March,  the  sheriff  was  ordered  to  return 
the  writ,  to  which  the  sheriff  returned  cepi  corpus.  On 
the  3rd  of  April,  the  sheriff  was  ordered  to  bring  in  the 
body  within  six  days.  The  order  not  being  complied  with, 
on  the  17th  ot  April  b.  rule  was  obtained  for  an  attach- 
ment, returnable  on  the  28th.  On  the  21st,  bail  was 
put  in,  who  rendered  the  defendant  on  the  25th*  The 
plaintiff  had  not  declared.  It  was  contended  that  the 
sheriff,  having  been  once  in  contempt,  could  not  purge  it 
by  a  subsequent  render;  and  for  this  was  cited  Rex  v. 
Sheriff  of  Middlesex  {a),  the  same  in  Taylors.  Odlin{b); 
and  that  the  plaintiff  had  lost  a  trial,  because,  no  bail  hav- 
ing been  put  in,  he  could  not  declare,  for  the  rule  allowing 
the  plaintiff  to  declare  de  bene  esse  only  applied  to  cases 
where  bail  are  not  perfected  (c). 


(a)  3  T.  R.  133, 
(6)  8  T.  R.  30, 


(c)  Reg.  Gea.  M.  T.  3  Will.  4^ 
R.  M.  3  Will.  4,  r.  2. 
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.    Parke,  B. — ^He  might  have  declared  de  bene  eiise;  and  .1334. 

not  having  done  bo,  the  rule  will  be  absolute  on  payment  1.   ' 

of  costs,  without  the  attachment  or  bail-bond  standincr  «• 

®  The  Sheriff 

as  a  security.  of  ' 

Rule  absolute,  on  payment  of  costs.  Bssex. 


Garry  t?.  Wilks. 

xyHILTON  shewed  cause  against  a  rule  which  had  been  where  an  at- 
obtained  by  Archbold  on  behalf  of  the  defendant,  calling  chiu^^^with 
on  James  Fowler  to  shew  cause  why  he  should  not  pay  5|^^|^*2ig"Ji^t 
over  to  Wilks  the  sum  of  20t  but  the  appiica- 

It  appeared  that  Garry  had  been  attorney  for  Wilks  in  made  till  after 
defending  an  acti<Mi  upon  the  terms,  as  the  latter  alleged,  ^riyeUpaed,^ 
of  charging  only  money  out  of  pocket;  but  this  was  denied  '°^  no  attempt 
by  Garry f  who  said  the  agre^nent  was  not  to  charge  ez«  pUun  the  delay, 
tra  costs.     Garry  having  brought  the  present  action  for  the  motion  was 
his  bill  of  costs,  it  came  on  for  trial  in  February ^  18S8,  and  ^  ^^* 
a  verdict  was  found  for  the  plaintiff,,  when  it  was  proposed 
that  be  should  accept  6/«  for  the  debt  and  12/.  for  costs,  and 
the  amount  was  to  be  paid  in  a  fortnight ;  and  this  was 
agreed  to.  It  was  sworn  by  Wilks,  that  Garry  soon  after- 
wards absconded,  and  sold  offevery  thing,  and  he  could  not 
be  found  to  tender  the  money  to;  but  Fowler,  at  the  expi- 
ration of  a  fortnight,  applied  as  agent  for  Garry  for  18/. 
On  March  3rd,  the  defendant  paid  15/.,  for  which  Fowler 
gave  a  receipt  on  account  of  the  debt  and  costs  recovered 
in  the  action;  and  there  was  a  memorandum  indorsed,  that, 
if  Wilks  paid  3/.  in  addition  to  the  15/.  on  the  19th  of 
March,  it  would  be  accepted  in  full  satisfaction  of  the  ver- 
dict*    The  3/.  not  being  paid,  judgment  was  signed,  no- 
tice  of  taxation  given,  and  the  defendant  was  taken  in 
execution  for  the  full  amount  of  costs,  making  a  difference 
of  ^4/.  between  the  costs  as  taxed  and  the  sum  agreed  to 
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be  taken.  The  defendant^  on  being  taken,  had  paid  into 
the  hands  of  the  sheriff  SOL,  which  was  paid  over  by  him 
to  Fowler  on  June  1st,  18SS,  and  was  the  sum  now  sought 
to  be  recoTered.  It  was  sworn  by  Fowler,  that,  though 
Garry's  offices  were  closed,  there  was  a  notice  stuck  on 
the  door  that  the  business  was  carried  on  at  FowlerU 
office ;  and  that  the  defendant  had  been  distinctly  told, 
that,  unless  the  SL  were  paid  on  the  19th  of  March,  the 
plaintiff  would  claim  his  debt  and  taxed  costs.  It  was  con- 
tended that  he  was  strictly  entitled  to  do  so,  and  that  the 
application  was  too  late,  as  Trinity,  Michaelmas,  and  Hi- 
lary Terms  had  been  suffered  to  pass  by,  and  there  was 
no  attempt  at  explaining  the  delay.  The  motion  was  made 
at  the  close  of  Hilary  Term. 


Archbold,  contrh,  was  desired  to  confine  himself  to  the 
latter  point.  He  contended,  that  it  was  a  case  of  gross 
oppression  on  the  part  of  an  attorney;  and  that  the  Court 
would  not  deny  relief  in  a  case  of  misconduct  by  one  of  its 
officers,  merely  because  the  motion  was  not  made  so  early 
as  it  might  have  been. 

The  Court,  consisting  of  Vaughan,  Boll  and.  Gur- 
net, and  Williams,  Bs.,  held  that  the  delay  had  been 
too  great,  and  discharged  the  rule. 

Rule  discharged. 


Bassett  0.  Giblett. 

An  appUcadon     ERLE  moved  for  a  rule,  calling  on  an  attorney  to  shew 
to  tax  an  attor-    eause  why  his  bill  should  not  be  taxed,  and  why  he  should 

ney's  bill  ought  ''  ^ 

to  be  made  at      not  pay  Over  certam  money. 

chamben. 
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Parke,  B. — This  is  such  an  application  as  ought  to  be 
made  at  chambers. 

Rule  refused  (a). 


(a)  In  Wright  v.  CroUf  in  this 
term,  Addison  having  obtained  a 
rule  nisi  to  compel  the  plaintiff  to 
produce  the  copy  of  an  agreement 
to  be  stamped,  Alexander,  without 
opposing  the  rule,  objected  to  pay 


costs;  and  Parke,  B.,  obsenring 
that  such  business  was  now  al- 
ways transacted  at  chambers, 
made  the  rule  absolute  without 
costs. 


183^. 
Bassett 

0. 
GiBLBIT. 


AsHTON  and  Others  v.  Pointer. 

jBlELL  Y  moved  to  set  aside  an  award.  The  action  was 
brought  by  the  plaintiffs,  as  executors,  to  recover  a  ba- 
lance of  50/.  claimed  to  be  due  from  the  defendant.  By 
an  order  of  Nisi  Prius,  the  cause  and  all  matters  in  differ- 
ence were  referred  to  two  persons,  one  of  whom  was  not  a 
professional  man,  and  the  other  (the  defendant's  arbitra- 
tor) was  an  attorney.  The  award  found  a  sum  of  8/.  to  be 
due  from  the  testator  to  the  defendant.  It  appeared  from 
the  affidavits,  one  of  which  was  from  the  plaintiffs'  arbi- 
trator, that  there  had  been  yearly  accounts  stated  between 
the  testator  and  the  defendant,  upon  all  of  which  the  ba- 
lance was  in  favour  of  the  former.  The  last  account 
shewed  a  balance  of  50/.,  which  the  defendant  first  said  he 
had  paid  by  a  60/.  note;  but  it  was  clearly  proved  that  that 
note  was  given  in  payment  of  a  bill  of  exchange  for  50/. 
He  then  said  he  had  paid  it  at  another  time,  and  wished 
to  be  sworn.  He  was  objected  to  by  the  plaintiffs'  attor- 
ney, but  admitted  by  the  arbitrator.  Upon  being  sworn, 
the  defendant  swore  positively  to  having  paid  the  money, 
and  produced  a  memorandum  in  his  own  handwriting, 
which  he  said  he  had  made  at  the  time,  but  could  give  no 
other  evidence  of  payment.    It  was  also  objected  by  the 


Where  nmtters 
in  difference  are 
referred  to  a  le- 
gal arbitrator 
abfolutely,  ttie 
Court  will  not 
entertain  a  mo- 
tion for  review* 
ing  his  dediioQ 
either  upon  the 
law  or  the  facts. 

If  the  refer- 
ence is  to  a  non- 
legal  arbitratori 
the  Court  will 
review  his  deci- 
sion as  to  a 
point  of  laW| 
but  not  upon 
the  facts,  unless 
his  award  ap- 
pears so  glaring- 
ly wrong  as  to 
induce  a  suspi- 
cion of  miscon- 
duct. 

Where  a 
cause  was  refer- 
red to  an  attor- 
ney and  another 
person,  the 
Court  granted  a 
rule  for  setting 
aside  the  award 
upon  a  point  of 
law. 


VOL.  II. 


X  X 


D.  P.  C. 
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1834.        defendant  that  a  sam  of  8/.  had  been  improperly  made 
"  part  of  the  plaintiffs'  account.     As  to  that,  it  appeared 

9.  that,  in  1825,  the  testator  had  sold  to  a  son  of  the  de- 

Pointer 

fendant  goods  to  the  amount  of  81, ;  and,  to  prevent  bis  son 
being  sued,  the  defendant  requested  that  it  might  be  put 
to  his  account,  which  was  accordingly  done,  and  formed 
part  of  the  yearly  accounts  from  that  time.  The  defen- 
dant's arbitrator,  the  attorney,  persuaded  the  other  arbi- 
trator,  that,  in  point  of  law,  there  was  an  objection  to  its 
being  allowed  in  account,  as  no  agreement  in  writing  was 
proved,  which  he  said  was  necessary,  by  the  Statute  of 
Frauds,  to  make  the  defendant  liable,  as  it  was  an  agree- 
ment to  answer  for  the  debt  of  another;  and  that  sum  was 
thereupon  found  to  be  due  from  the  testator  to  the  de- 
fendant. It  was  now  contended  that  the  award  was  bad 
both  upon  the  law  and  the  fact. 

Parke,  B. — You  can  only  move  on  the  legal  ground. 
You  cannot  move  on  the  facts,  unless  so  gUringly  wrong 
as  almost  to  amount  to  misconduct  in  the  arbitrators. 

Kelly. — ^The  arbitrators  are  non-legal  arbitrators.  They 
have  grossly  mistaken  the  law,  and  upon  the  facts  the 
award  is  glaringly  wrong.  I  have  looked  into  the  autho- 
rities, and  can  find  no  case  upon  the  point 

Parke,  B. — It  is  so  settled  a  rule  that  you  are  not  likely 
to  find  a  case  upon  the  subject.  You  take  an  arbitrator 
for  better  and  worse.  There  may  be  a  rule  to  shew  cause 
why  the  award  should  not  be  set  aside  on  the  point  of 
law  only,  because  the  arbitrators  were  non-legal  arbitra- 
tors, but  not  upon  the  other.  It  is  a  sound  rule  to  abide 
by.     The  circumstances  stated  do  not  shew  misconduct 

Alderson,  B.— I  do  not  entirely  concur  in  the  propo- 
sition, that  no  motion  can  be  made  to  set  aside  an  award, 
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except  for  objections  apparent  on  the  face  of  it;  any  thing  1834. 

amounting  to  misconduct  would  be  a  ground*  but  that  is  xsbton 

not  sufficiently  shewn.     If  they  give  up  the  8/.  all  objec-  «^* 
tion  will  be  removed. 

Rule  nUi  accordingly. 


Knowles  0.  Johnson. 

Jr.  F.  LEE  moved  to  set  aside  a  writ  and  declaration  for  a  writ  being 
irregularity^  the  writ  being  general  and  the  declaration  d^cUration^spet 
special,  as  assignee.     He  cited  ArehboUTs  Practice.  ^^*  held  to  be 

no  ground  for 
setting  them 

Parke,  B. — ^There  is  no  incongruity :  the  declaration  ^i^^^ 
shews  the  character  in  which  the  plaintiff  was  suing.  .u^***1^"  ^ 

*  °  three  parties 

to  a  bail-bond 
were  sued 

Lord  Lyndhurst,  C.  B. — ^You  cannot  assume  that  the  jointly,  held  to 
parties  are  different.  ?^"°  *"•«"- 


larity. 


F.  V.  Lee, — There  is  another  objection^  that,  the  action 
being  on  a  bail-bond,  they  have  declared  against  two  of  the 
three  parties  to  it  jointly,  whereas  they  ought  to  have  sued 
all  jointly,  or  each  separately. 

Parke,  B. — There  is  nothing  irregular  at  present ;  if 
they  declare  against  the  other,  they  will  then  be  irregular. 

Rule  refused  on  both  grounds. 
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Smith  v.  Pennell. 

A  lapse  of  six  JL  OMLINSON  shewed  cause  against  a  rule  which  had 
too  great  to  pre-  ^^^^  obtained  by  ChandlesSf  for  setting  aside  the  copy  of 
elude  a  motion    ^j^g  ^^jj.  ^f  capiat,  and  for  discharsinir  the  defendant  out 

for  setting  aside  ^       '  . 

the  copy  of  a  of  custody,  On  the  ground  of  irregularity ,  the  writ  being 
guiarity.  indorsed — *^  Old  Jewry ,  London^  and  in  the  copy  the  word 

the^'wrd^L^-^  "  London''  was  omitted.  He  contended,  that  the  applies- 
don,"  in  the  in-  tion  was  too  late,  SIX  days  having  been  allowed  to  pass  be- 

dorsement  on  . 

the  copy  of  the  twecn  the  arrest  and  the  application;  and  he  cited  Tucker 
suffldent  cause  ^*  Colegate{a)y  where  it  was  held  to  be  too  late  to  take  an 
the  TO  ""^  "*^*  objection  to  the  affidavit  of  debt  after  the  time  for  putting 

in  bail  above  has  elapsed. 

But  the  Court  being  of  opinion  that  the  motion  was  in 
time,  Tomlinson  contended,  that  there  ought  to  have  been 
office  copies  of  the  documents,  and  it  should  have  been 
shewn  they  had  been  examined  ;  but  the  affidavit  merely 
stated  that  the  deponent  examnied  the  copy  served  with 
the  original  in  the  Sheriffs'  Cffice^  Red  Lion-Square,  and 
that  the  paper  writing  annexed  was  a  true  copy  of  the  in- 
dorsement 

Chandless, — ^The  seal  of  the  Court  appears  upon  it. 

Parke,  B. — That  is  sufficient.  The  copy  served  is 
annexed,  and  also  a  true  copy  of  the  indorsement.  If  it 
is  a  true  copy,  then  the  copy  served  did  not  agree  with  the 
writ.  The  act  says,  that  a  copy  shall  be  delivered  to  the 
defendant;  that  means  an  exact  copy.  The  rule,  therefore, 
must  be  made  absolute. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 

(a)  2  Cr.  &  J.  489. 
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Bayley  0.  Thompson. 

XHIS  was  an  action  of  replevin,  and,  being  removed  by  Whereadeda- 
the  defendant  into  this  Court,  he  ruled  the  plaintiff  to  de-  {JteredTthe' 
dare.     The  declaration  was  delivered  in    the  name  of  name  of  a  per- 
Frank  DieAenSf  (as  the  attorney).   The  defendant,  believ-  tomey,  but  who 
ing  from  inquiries  that  there  was  no  such  person  as  Frank  ^  u^wwTheW 
Dickens  an  attorney,  signed  judgment  of  nonpros.  that  the  defen- 

treat  the  decla- 

Heaton  obtained  a  rule  nisi  to  set  it  aside  as  irregular ;  J?^°"  "  *."'»^' 

°  '  hty,  and  siga 

against  which —  judgment. 

Thesiger  shewed  cause.— It  is  positively  sworn  that 
Dickens  is  not  an  attorney  on  the  rolls  of  this  Court,  and 
It  is  not  sworn  on  the  other  side  that  he  is.  He  was  de- 
scribed as  residing  at  No.  60,  Nelson  Square;  but  inquiries 
have  been  made  there  and  in  the  neighbourhood,  and  no. 
such  person  could  be  found.  Search  has  been  made  at  the 
Stamp  Office ^  and  no  such  person  has  got  a  certificate; 
nor  is  the  name  in  any  of  the  books  where  the  attornies' 
names  are  registered  in  this  Court.  A  declaration  so 
delivered  is  a  nullity.  In  Hawkins  v.  Edwards  (a),  where 
the  process  appeared  to  be  sued  out  in  the  name  of  ^.  by 
B.y  neither  of  whom  were  attornies  of  the  Court,  and  B. 
had  not  the  authority  of  any  other  attorney  to  act  in  his 
name,  the  Court  set  aside  the  proceedings,  and  ordered  A. 
and  jB.  to  pay  the  costs. 

Parke,  B. — ^How  does  the  client  know  that  he  is  not  an 
attorney?  You  make  him  suffer.  Besides,  you  kept  the 
declaration. 

Heaton  in  support  of  the  rule. — The  declaration  may 

(a)  4  Mo.  603. 
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1834.         have  been  irregularly  delivered^  but  it  is  not  a  nullity.   In 
.         "^^^       Welch  V.  Pribble  (a),  it  was  held  to  be  no  ground  for  can- 
V.  celling  the  bail-bond^  that  the  attorney  who  sued  out  the 

writ  had  neglected  to  take  out  his  certificate ;  and  it  was 
said  by  Bayley^  J.,  that  the  interests  of  the  client  were  not 
to  suffer  by  the  negligence  of  the  attorney.  In  Paierson 
V.  Pofvell(b),  the  Court  allowed  a  notice  of  trial  given  by 
an  attorney  who  had  not  taken  out  his  certificate  to  be  set 
aside  as  irregular;  but  there  is  no  authority  for  shewing 
that  proceedings  merely  irregular  may  be  treated  as  abso- 
lutely void.  There  is  no  allegation  in  the  affidavits  that 
he  is  not  an  attorney. 

Per  Curiam. — This  rule  must  be  absolute.  Judgment 
ought  not  to  have  been  signed  as  if  the  declaration  was  a 
nullity;  but  you  may,  if  you  please,  move  for  a  rule  to  stay 
proceedings,  until  a  proper  attorney  has  been  appointed. 

Rule  absolute*  with  costs. 
(a)  1  D.  &  R.  215.  (b)  9  Bing.  620. 


Jones  v.  Roberts. 

Where  anacUoa  ThIS  was  an  action  by  the  plaintiff^  as  executor,  for 
was  brought  to    ^j^^  recovcry  of  a  bill  of  costs  due  to  the  testator,  who  was 

recover  an  at-  •' 

tomey's  bill  of    ^he  late  attorney  for  the  defendant.     The  bill  was  for  busi- 

coste  for  several  '^  «         •  j       i_  i 

distinct  busi-  ness  douc  in  the  course  of  actions  and  other  common  law 

romc  partSf  proceedings,  and  also  in  conducting  bills  of  discovery  and 

J^><^**  dl^^^*"*  equity  proceedings.     The  bills  had  been  sent  to  be  taxed, 

liability  on  ac-  in  the  usual  manner,  by  an  order  of  Vaughan,^.;  and 

negUgence  of  it  was  Urged  bcforc  the  Master,  that  the  defendant  was 

the  attorney, 
but  the  other 

part  was  not  disputed ;  the  Court  refused  to  order  the  Master  to  tax  the  disputed  part  of  the  bill  se- 
parately from  the  rest,  a  Judge's  order  to  tax  having  been  before  obtained  on  the  usual  temia. 
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not  liable  for  part,  in  consequence  of  certain  delay  in  the  1834. 
conduct  of  that  part  of  the  business,  by  which  the  defen- 
dant had  lost  the  whole  benefit  of  it :  the  Master,  how- 
ever, refused  to  make  any  distinction  between  one  part  of 
the  bill  and  another,  thinking  he  had  no  right  to  do  so. 
R.  V.  Richards  thereupon  obtained  a  rule  umi,  calling 
on  the  plaintiff  to  shew  cause  why  the  Master  should  not 
tax  that  part  of  the  bill  of  costs  which  was  disputed,  sepa- 
rately from  that  part  which  was  not  disputed. 

J.  Jervis  shewed  cause. — This  is  a  novel  motion :  the 
bill  was  referred  to  be  taxed  under  the  common  order,  to 
pay  what  should  be  found  to  be  due.  It  ought  at  least  to 
be  shewn  on  the  affidavits  that  the  proceedings  were  un- 
necessary or  useless ;  but  it  is  only  said  that  it  was  urged 
before  the  Master  that  they  were  so.  The  Court  has  no 
power  to  grant  this  motion.  The  authority  on  which  the 
Court  acts  is  the  S  Geo.  S,  c.  23,  s.  £3,  which  directs  the 
taxation  of  a  bill  to  be  upon  a  certain  condition, .  namely, 
the  submission  of  the  party  to  pay  the  whole  sum  which 
upon  taxation  shall  appear  to  be  due.  The  Court  has  no 
power  independently  of  the  statute.  The  case  of  Wilson 
V.  Gutteridge{a\  where  the  Court  of  King's  Bench  said 
they  had  a  paramount  jurisdiction  independently  of  the 
statute  to  refer  a  bill  for  taxation,  was  decided  apparently 
without  consideration ;  and  was  virtually  overruled  by  the 
late  case  of  Dagley  v.  Kentish  (6),  where  a  rule  for  refer- 
ring an  attorney's  bill  for  taxation,  on  the  ground  of  the 
general  authority  possessed  by  the  Court  over  its  officers^ 
was  discharged  after  a  conference  with  the  other  Judges. 
The  effect  of  this  rule  would  be  to  try  a  question  of  lia- 
bility, which  the  Master  has  no  power  to  do. 

(a)  3B.&C.  167.  (6)2B.&  Ad.411. 
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1^^.  Richards  in  support  of  the  rule. — ^This  is  a  bill  of  costs 

for  several  distinct  businesses.  To  some  parts  of  the  bill 
no  objection  is  made.  Another  portion  of  the  bill  is  so 
tainted  with  negligence,  that  no  cause  of  action  arises 
upon  it,  and  to  that  we  dispute  our  liability.  As  to  die 
undisputed  part  of  the  bill  we  are  clearly  liable,  and  must, 
unless  this  motion  be  granted,  go  to  trial  with  a  certaunty 
of  being  defeated.  The  order,  therefore,  ought  to  have 
been  to  tax  that  part  of  the  bill  which  is  not  disputed,  and 
to  leave  the  other  part  which  is  disputed  untaxed,  and  the 
question  would  then  come  fairly  before  a  jury. 

Vaoohan,  B. — The  bill  must  have  been  sent  to  be  tax- 
ed by  consent,  otherwise  I  should  not  have  made  the  order. 
The  bill  having  been  sent  to  be  taxed  on  the  common 
order,  you  are  precluded  by  it;  and  the  affidavits  ought  to 
have  been  more  precise.  I  have  always  considered  the 
taxation  of  an  attorney's  bill  as  depending  upon  the  statute 
of  George  2. 

GuRNEY,  B. — The  affidavits  do  not  shew  what  parts  of 
the  bill  are  admitted  and  what  not.  As  this  is  an  experi- 
ment, the  rule  must  be  discharged  with  costs. 

Rule  discharged,  with  costs  (a). 

(a)  See  WaUon  t.  Postan,  ante,  ter ;  and  the  Court  refused  to  ssi 

Vol.  1,  p.  556,  where  the  Court  asidea  Baron's  order  for  taxation, 

said  it  was  quite  in  their  discre-  where  the  usual  undertaking  to 

tion  to  say  upon  what  terms  the  pay  had  not  been  given, 
matter  should  go  before  the  Mas- 
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1834. 

Kerbey  0.  SiOGERs  and  Others. 

X  HIS  was  an   action  of  trespass ;  and  the  defendants  Upon  a  plea  in 
pleaded  in  abatement  the   pendency  of  another  action  J^dwcy^of 
against  them  in  the  Common  Pleeu  for  the  same  identical  «nother  action 

^  in  another 

trespasses^  concluding  with  a  prout  patet  per  recordum.  Court  for  the 
The  plaintiff  ruled  the  defendant  to  produce  the  record,  ^l^duding  with 

a  prout  patet 
per  reeorduntf 

John  Jertis  having  moved  for  judgment  for  not  produc-  it  is  sufficient 

,  ,  to  satisfy  the 

ing  the  record —  plea  if  a  record 


Manself  contrite  contended,  that  there  was  a  sufficient 
record  produced  (and  was  then  in  the  Master's  hands)  to 
satbfy  the  plea,  namely,  a  record  brought  in  upon  cer^ 
tiorari  out  of  the  Exchequer,  of  the  entry  of  an  award  of 
a  writ  of  summons  out  of  the  Common  Pleas  between  the 
same  parties.  No  notice  was  given  that  that  writ  was 
abandoned. 

J.  Jervia  objected,  that  there  was  nothing  on  that  record 
to  shew  that  the  two  actions  were  for  the  same  causes  of 
action.  There  was  nothing  on  the  roll  but  a  writ  in  tres* 
pass.  It  is  true,  a  writ  was  issued  out  of  the  Common 
Pleas f  but  it  was  never  served ;  and  it  could  not  have  got 
into  the  possession  of  the  defendants. 

Parke,  B. — The  question  is,  whether,  if  any  writ  is 
produced,  it  is  not  a  sufficient  compliance  with  the  plea? 
If  the  fact  is  as  stated,  there  ought  not  to  be  such  a  re- 
cord; but  the  proper  course  will  be  to  apply  by  summons 
to  the  Court  of  Common  Pleas  to  take  it  off  the  file. 

[This  was  afterwards  done,  and  the  Court  of  Common 
Pleas  quashed  the  roll,  and  the  plaintiff  had  judgment  as 
upon  a  failure  of  record.] 


of  a  writ  is 
produced. 
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Where  a  defen- 
dant was  arrest- 
ed in  Ireland 
for  the  amount 
of  a  bill  of  ex- 
change, and 
gave  bail  there, 
which  were  dis- 
charged for  a 
defect  in  the 
affidavit  to  hold 
to  bail ;  and  the 
plaintiff,  having 
afterwards  got 
Judgment  in 
Ireland,  arrest- 
ed the  defen- 
dant a  second 
time :  in  an  ac- 
tion in  this 
country  on  the 
judgment — 
Held,  that  the 
defendant  was 
entitled  to  his 
discharge. 


GuNN  V.  M'Clintock. 

JljLENDERSON  shewed  cause  against  a  rule  which  had 
been  obtained  by  Miller^  for  discharging  the  defendant  out 
of  custody  on  entering  a  common  appearance^  on  the 
ground  that  he  had  been  arrested  here  upon  a  judgment 
obtained  in  Ireland,  having  been  before  arrested  in  Ire- 
land for  the  cause  of  action  on  which  the  judgment 
was  founded.  It  appeared  from  the  affidaTits,  that  the 
arrest  in  Ireland  was  for  121/.  on  biDs  of  exchange :  bail 
were  given,  but  were  discharged  on  a  common  appearance: 
it  did  not  however  appear  how  the  bail  became  discharged. 
A  cognovit  was  given  by  the  defendant,  upon  which  judg- 
ment was  signed.  The  arrest  was  here  for  164/.,  the 
amount  of  that  judgment.  It  was  contended,  that  the  rule, 
that  a  defendant  could  not  be  twice  arrested  for  the  same 
cause  of  action,  did  not  apply  here.  In  Matde  v.  3&r- 
ray  (a),  where  a  defendant,  who  had  been  arrested  in 
America,  was  again  arrested  here  for  the  same  cause  of 
action,  the  Court  refused  to  discharge  him.  In  Imlay  v. 
EUefion  (6),  where  the  defendant  had  been  before  hold^ 
to  bail  in  NortDay,  and  was  then  arrested  here  for  the 
same  cause  of  action,  the  Court  refused  to  interfere,  be- 
cause it  did  not  distinctly  appear  that  the  plaintiff  had  the 
same  remedy  and  advantages  in  the  foreign  country  as  he 
would  have  had  here.  In  Tidds  Practice  (e),  it  is  laid 
down,  that,  where  a  defendant  has  been  arrested  abroad, 
he  may,  notwithstanding,  be  arrested  again  here  for  the 
same  cause  of  action;  and  in Naylor^f,  Eager  {d),  where  a 
defendant  was  arrested  in  this  country,  after  proceedings 
had  been  taken  agauist  him  in  New  South  fPalee  for  the 
same  cause  of  action,  the    Court  refused  to  discharge 


(a)  7  T.  R.  470. 
(6)  2  East,  453. 


(c)  P.  176, 

(rf)  2  Y.  &  J.  70. 


^ — • — ' 
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him,  because  it  did  not  clearly  appear  by  the  affida-  1834. 
Tits  that  the  plaintiffs  had  the  same  remedy  in  the  colony 
which  they  would  have  in  this  country.  The  question 
here  is,  whether  the  plaintiff  had  the  same  security  in  M'Clintock. 
the  foreign  country  as  he  would  have  here.  He  had 
not  the  same  security  in  Ireland^  because  it  appears 
the  bail  were  discharged  on  a  common  appearance,  and 
the  present  is  not  the  same  form  of  action  or  cause  of  ac- 
tion ;  this  is  debt  on  a  judgment  for  164/.  The  defen- 
dant has  no  reason  to  complain,  as  he  might  have  been 
taken  on  a  ca.  sa.  on  the  judgment  in  Ireland. 

Miller  in  support  of  the  rule. — ^The  case  of  Imlay  v,  El» 
lefson  is  decisive  to  shew,  that,  if  the  laws  of  both  countries 
are  the  same,  an  arrest  in  this  country  is  not  permitted 
after  an  arrest  in  a  foreign  country.  The  ground  of  dis- 
charge in  Ireland  ought  to  have  been  shewn.  The  prac- 
tice is  the  same  in  Ireland  as  in  England.  The  conse- 
quence of  the  arrest  in  both  countries  is  the  same,  that 
bail  must  be  given.  In  Botven  v.  Barneti  (a),  an  action  on 
a  judgment  is  considered  by  the  Court  as  a  vexatious  pro- 
ceeding ;  and  it  is  there  said,  that,  if  there  was  special  bail 
in  the  original  action,  the  plaintiff  is  not  entitled  to  have 
bail  in  the  latter ;  and  in  Tidd^s  Practice  {b)  this  rule  is 
BO  laid  down. 

Lord  Lyndhurst,  C.B. — The  difficulty  is,  that  it  is 
not  explained  why  the  defendant  was  discharged  on  com- 
mon bail  in  Ireland.  If  bail  had  continued  liable  there, 
the  defendant  could  not  have  been  again  arrested  here, 
though  the  arrest  was  on  mesne  process  in  Ireland  for  the 
original  cause  of  action,  and  the  arrest  here  is  on  a  judg- 
ment. 

The  motion  stood  over  till  the  next  day,  at  the  expense 

(a)  Sayer,  160.  (6)  9th  edit.  p.  177. 
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1834.        of  the  pluntiff,  for  an  aCBdavit  explaining  the  cause  of  the 

"  ^^^^        defendant's  discharge  in  Ireland;  which  was  accordmgly 

*•  procured,  and  from  which  it  appeared  that  it  was  for  a  de- 

M'ClINTOCK.      I,  ,        -  «•  1       .  Ill  1      .1 

feet  in  the  amdaTit  to  hold  to  bail. 

The  Court  therefore  made  the  rule  absolute,  with  costs. 

Rule  absolute,  with  costs. 


Primrose  v,  Bradley. 

Where  an  appU-  JxIaNSEL  moved  on  the  part  of  the  plaintiff  to  review 
ag&insuhe  de-^  ^h^  Master's  taxation  of  a  bill  of  costs  of  a  Mr.  Paine, 
or  X»d^r  o?"*  ^^^^^  ^^^  ^^^  delivered  pursuant  to  a  Judge's  order. 
Dover  Cattle,  on  Paine  was  the  deputy  constable  or  bodar  of  Dover  Cattle, 

the  ground  of 

his  having  taken  and  was  employed  by  the  plaintiff  to  serve  writs,  &c.  for 
ex^uU^proL  ^^"^*  ^^  ^^^  ^^^^9  thdX,  as  he  was  acting  as  under-sheriff, 
CMS  than  thoM    ^e  ought  to  be  allowed  only  such  fees  as  the  statute  of 

allowed  by  the  ®  ^ 

23  Hen.  6,  c.  9,  S3  Hen.  6,  c.  9,  allowed,  which  was  M*  for  a  warrant ;  but 
usual  fees  luid  he  had  charged  4«.  for  the  warrant,  and  6«.  Sd!.  for 
bTuie^Master  attendance.  He  referred  to  Dew  v.  Parsons  (a),  where 
the  Court  re-      certain  fees  were  claimed  by  the  sheriff  as  having  been 

fused  to  inter-  ii  .  i   i  .  -r  i 

fere,  but  left  the  Usually  paid  him;  but  Lord  Tenterden  said,  that  usage 
medy  by  action,  could  not  repeal  an  act  of  Parliament.     The  Master  had 

allowed  the  charges.  The  object  of  the  motion  was  to 
have  that  taxation  reviewed,  and  to  have  the  money 
returned. 

Channel  shewed  cause. — The  plaintiff^  an  attorney,  re- 
siding in  London^  sent  process  to  Paine,  who  resided  at 
Dover.  Paine  was  acting  as  general  agent  of  the  plain« 
tiff,  and  is  not  bound  by  the  same  rules  as  would  be  appli- 
cable to  a  sheriff,  even  supposing  that  the  statute  applied 
to  an  officer  of  this  description.      In  Foster  v.  Blake' 

(a)  2  B.  &  Aid.  562. 
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lock  {a),  Lord  Tenierden  allowed  the  of&cer  to  recover  his         1834. 

usual  fees :  his  Lordship  says.  ''  Here  the  bailiff  could 

claim  no  fee  beyond  the  4c/.  allowed  by  the  S3  Hen.  6«  v. 

against  the  party  arrested,  but  the  prohibition  extends  to 

him  only.     This  question  is  therefore  open,  whether,  if  an 

officer  be  specially  employed  to  make  an  arrest,  it  may  not 

be  presumed  that  the  party  so  employing  him  gives  him 

to  understand  that  he  will  pay  such  sum  as  the  Court  upon 

the  taxation  of  costs  is  in  the  habit  of  allowing.    I  think 

that  such  an  understanding  may  very  fairly  be  presumed.'* 

And  in  Totmuhetid  v.  Carpenter  (6),  Abbott,  C.  J.,  held,  that 

an  attorney  was  liable  to  an  action  by  a  bailiff  for  his  fees, 

in  making  captions  and  executing  writs,  upon  evidence  of 

the  custom  of  attomies  to  pay  the  bailiffs,  and  the  fees 

being  those  usually  paid  on  these  occasions,  and  allowed  by 

the  Master  on  taxation,  though  they  were  much  beyond 

what  the  statute  allows.     The  bill  of  costs  in  the  present 

case  has  been    taxed   according  to  the  usual  scale  of 

charges,  some  of  which  are  regulated  by  the  distance. 

Mansel, — The  charge  in  the  bill  is  for  a  warrant ;  and, 
according  to  Dew  v.  Parsons,  such  charges  as  are  contrary 
to  the  act  of  Parliament  ought  not  to  have  been  allowed. 

Lord  Lyndhurst,  C.  B. — Dew  v.  Parsons  was  an  ac- 
tion by  an  officer  for  his  fees.  This  is  a  summary  applica- 
tion against  an  officer.  It  appears,  that  the  process  was 
sent  to  the  officer  in  a  letter;  he  had  therefore  additional 
trouble  and  expense;  he  had  to  open  and  read  the  letter, 
besides  paying  postages  and  expenses.  I  think  this  is  a 
case  in  which  we  ought  not  to  interfere ;  and  we  leave  you 
to  adopt  any  other  remedy  you  may  have. 

Boll  AND,  B.,  concurred. 

(fl)  6  B.  &  C.  328.  (b)  Ryan  &  Moody,  314. 
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Aldbrson,  B. — ^You  are  applying  to  have  the  sheriflTs 
bill  taxed ;  but,  after  adopting  him  as  your  agent,  you 
cannot  turn  round  upon  him  as  sheriff. 

Rule  discharged. 


€tlnits  ^etnif 


in  the  fourth  year  of  the  reign  of  WILLIAM  lY. 


The  Court  will 
allow  farther 
time  to  make  a 
motion  for  a 
new  trial,  if  the 
under-sheriff 
does  not  furnish 
his  notes  of  the 
trial  in  proper 
time. 


Thomas  v.  Edwards. 

JBlELLY  applied  to  the  Court  to  be  allowed  further 
time  to  make  a  motion  for  a  new  trial  in  this  action  on  ac- 
count of  the  under-sheriff  not  having  sent  up  his  notes  of 
the  trial.  He  mentioned  a  case  where  the  Court  of  King's 
Bench  had,  under  similar  circumstances,  allowed  the  mo- 
tion to  stand  over  to  another  day. 

Parke,  B. — You  may  take  your  motion ;  and  if  the  un- 
der-sheriff refuses  to  let  you  have  his  notes,  bring  the  facts 
before  the  Court  upon  affidavit. 

Motion  granted. 


Smow,  Assignee,  &c.,  v.  Stevens. 

To  an  action  of  xN  debt,  by  the  assignee  of  a  bail-bond,  the  defendant 
bond,  a  plea  "  pleaded,  that,  before  the  suing  out  of  the  writ  of  capias 
n^affldavirof     ^^  ^^®  declaration  mentioned,  there  was  no  affidavit  of  the 

debt  filed  in  the 

action  against 

the  principal,  was  held  bad,  on  special  demurrer. 

A  plea  must  still  conclude  with  a  verification  or  to  the  country,  notwithstanding  the  rules  of 


Mansel. — There  are  two  questions— ^^/^  whether  in 
form  the  plea  is  correct;  secondly ^  whether  in  substance 
it  is  an  answer  to  the  declaration.  Firsts  the  form  of  the 
plea  is  correct.  By  rule  9  of  Hilary  Term,  4  WiU.  4,  in 
a  plea  or  subsequent  pleading  intended  to  be  pleaded  in 
bar  of  the  whole  action  generally,  it  shall  not  be  neces- 
sary to  use  any  allegation  of  actionem  nan,  or  to  the  like 
effect,  or  any  prayer  of  judgment.  This  being  a  negative 
plea  no  verification  was  necessary.  Milinery*  Crowd€dl(a). 
Secondly,  with  regard  to  the  substance  of  the  plea,  it 
shews  a  suflScient  answer  to  the  action.  The  plea  is  ana- 
logous to  that  pleaded  by  bail,  that  there  was  no  writ  of 
ca.  sa.  duly  issued  and  prosecuted  against  the  principal  (6). 
The  matter  put  in  issue  is  not  matter  of  law  but  of  fact, 

(a)  1  Shower,  388.  (6)  Chit.  PI.  Vol.  2,  p.  620,  3rd  edit. 
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plaintiff's  cause  of  action  filed  in  this  Court,  as  required  1834. 
by  the  statutes  in  such  case  made.  To  this  plea  the  plain- 
tiff demurred  specially,  and  assigned  the  following  as 
causes  of  demurrer : — That  the  said  matters  pleaded  in  the 
said  plea,  as  to  the  sufficiency  of  the  affidi^vit  of  the  cause 
of  action,  as  required  by  the  statutes  in  such  case  to  be 
made,  filed  in  this  Court,  is  a  matter  of  law  for  the  de- 
cision of  the  Court,  and  not  for  a  jury;  and  such  matters 
should  not  be  left  to  a  jury ;  and  that  said  plea  should  have 
been  framed  so  as  to  have  referred  the  matters  therein  stat- 
ed to  the  Court;  and  also,  for  that  the  said  plea  consists  al- 
together of  matter  of  law ;  and  also,  for  that  the  matters 
pleaded  in  the  said  plea,  by  way  of  defence,  cannot  be  so 
pleaded ;  and  also,  for  that  the  said  plea  has  no  conclusion 
whatever  either  to  the  country,  or  with  a  verification,  and 
has  no  proper  conclusion.    Joinder  in  demurrer. 

Erie  appeared  for  the  plaintiff;  but  the  Court  called 
upon  Mansel  to  support  the  plea. 
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1834.  whether  there  was  any  affidavit.  This  case  differs  mate* 
rially  from  that  of  Hume  v.  Liversedge  (a),  where  the  de- 
fendant pleaded  **  that  no  proper  affidavit  of  the  cause  of 
action  to  the  amount  of  the  said  sum  was  ever  made  or 
filed  of  record/'  &c.  There  the  Court  held,  that  no 
certain  or  proper  issue  could  be  taken  upon  the  plea,  be- 
cause it  was  uncertain  what  was  meant  by  a  proper  affida- 
vit. But  they  sMd,  that  the  defendant  might  have  pleaded 
that  there  was  no  affidavit  except  &c.  This  shews  that 
the  present  plea  is  good.  The  proper  course  was  for  the 
plaintiff^  to  reply,  that  there  was  such  an  agreement,  and 
to  set  it  out  in  hcec  verba.  Lowe  v.  Eldred  (Jb).  Although 
it  was  not  necessary  for  the  plaintiff*  to  allege  an  affidavit 
in  his  declaration,  yet  it  is  clear,  from  the  various  statutes, 
that  the  want  of  such  affidavit  is  an  answer  to  this  action. 
By  the  13  Geo,  1,  c.  29,  s.  2,  where  the  plaintifi^s  cause 
of  action  shall  amount  to  the  sum  of  10/.,  or  upwards,  an 
affidavit  shall  be  made  and  filed  of  the  cause  of  action; 
and  if  any  writ  or  process  shall  issue  for  the  said  sum  of 
10/.,  or  upwards,  and  no  affidavit  and  indorsement  shall 
be  made  as  aforesaid,  the  plaintiff^  shall  not  proceed  to  ar- 
rest the  body  of  the  defendant.  The  statute  7  &  8  Geo,  4, 
c«  71,  s.  1,  makes  the  proceedings  and  judgments  had  on 
the  writ  or  process,  not  conformable  to  the  requisitions  of 
the  statute,  void  and  of  no  effect.  He  also  referred  to  the 
Statute  of  Bail-bonds,  S3  Hen.  6,  c.  9«  and  the  4  Anne, 
c.  16,  s.  20. 

Lord  Lyndhurst,  C.  B. — ^The  plea  appears  to  me  to 
be  bad.  If  by  accident  the  affidavit  be  not  filed,  it  could 
not  be  intended  that  the  neglect  of  the  officer  should  viti* 
ate  all  the  proceedings.  It  is,  therefore,  not  sufficient  to 
aver  that  there  was  no  affidavit  filed.     Upon  the  other 


(a)  1  C,  &  M.332;  1  Dowl.  P.  C.  660,  S.  C. 
{h)  I  C.  &  M.  239. 
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point  it  is  clear  that  there  ought  to  have  been  a  conclusion         1834. 
to  the  plea. 

Alderson,  B. — ^The  words  of  the  statute  12  Geo.  1, 
are,  ''  That  if,  after  the  g4th  June,  1726,  any  writ  or  pro- 
cess shall  issue  for  the  sum  of  10/.  or  upwards,  and  no 
affidavit  shall  be  made  as  aforesaid,  the  plaintiff  shall  not 
proceed,"  &c.  The  statute  does  not  say  **  made  and 
filed."  To  have  raised  the  question  upon  this  act,  the  de- 
fendant ought  to  have  averred  that  there  was  no  affidavit 
ma€le.    The  plea  is  also  bad  as  wanting  a  conclusion. 

The  rest  of  the  Court  concurring,  there  was — 

Judgment  for  the  plaintiff  (a). 


An  application  for  leave  to  amend  was  afterwards  made 
without  success. 

(a)  I  C,  M.,  &  R.  26,  S.  C. 


Perry  r.  Patchett. 

XHI8  was  an  action  to  recover  the  value  of  a  stack  of  ifapUintiff 
bay  sold  by  the  defendant  to  the  plaintiff,  and  which  ic  ap-  ^^^^  damiT 
peared  the  plaintiff  was  to  be  entitled,  according  to  the  g«»  he  need  not 
contract,  to  keep  on  the  defendant's  premises  for  a  certain  amount  of  hia 
time.     Before  the  expiration  of  that  time,  the  hay  was  seiz-  process. 
ed  and  sold  under  a  distress  for  rent    A  rule  nisi  was  af- 
terwards obtained  to  set  aside  the  writ  of  summons,  issued 
by  the  plaintiff,  on  the  ground  that  the  amount  of  debt 
and  costs  claimed  by  the  plaintiff  was  not  indorsed  on  the 
process,  pursuant  to  the  directions  of  2  Reg.  Gen.  H.  T.  2 
WiU.  4,  extended  by  5  Reg.  Gen.  M.  T.  3  WiU.  4  (a). 

(a)  //«/«,  Vol.  1,  pp.  198,471. 
VOL.  II.  Y  Y  D.  P.  C. 
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1834.  Whaiely  shewed  cause  against  this  rule,  and  contended, 

that,  as  the  plaintiff's  demand  consisted  of  both  mOney  uki 
damages,  it  was  not  necessary  to  make  the  indorsement 
directed  by  the  rules  in  question.  He  cit^  Curwmi. 
Mo9ely  (a),  where  it  was  held,  tliat,  in  order  to  aet  aside 
process  on  the  gcound  of  the  indorsement  not  besng  viade, 
it  must  also  appear  thai  the  cause  of  action  waa  debt 

« 

jR.  V.  Richards,  in  support  of  the  rule,  contended  that 
the  cause  of  action  here  was  substantiiUly  for  a  deb^,  and 
therefore  that  the  indorsonent  was  required* 

The  Court  held,  that,  as  the  plaintiff  was  entitled  to  da- 
mages as  well  as  the  value  of  the  hay,  the  case  was  not 
within  the  rule. 

Rule  discharged,  with  costs  (&)• 

(a)  Ante,  Vol.  1,  p.  432.    See  also  Dowl/s  Practice,  43. 
(b)  1C.,M.,&IL29,S.C. 


Attorney-General  v.  Cleave. 

Where  a  defen-  ARNOLD  applied  for  a  habeas  corpus  to  the  keeper 

with  sewSg  un-  ^f  GUtspur-street  Compter,  to  bring  the  defendant  into 

^rfn  c«*Sd"  ^^"^*  to-morrow,  for  the  purpose  of  enabling  him  in  pei^ 

the  Court  grant-  son  to  defend  an  information  preferred  against  him  for 

pu9  for  the  pur-  Selling  unstamped  papers,  the  case  being  in  to-morrow's 

pose  of  enabling  „«„p« 

him  to  defend  P»Per. 

in  person.  The  Court  granted  the  rule. 
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1834. 

PhILPOT  «?.  ASLETT. 

JlN  thia  case,  it  appeared  that,  in  the  year  ISSlj  the  de-  if  a  defendant 
fendant  was  indebted  to  the  plaintiff,  and  afterwards  topk  S^^^J^*  ^f  a 
the  benefit  of  the  Insolvent  Act.     Some  time  after  be  ^e*>«»  from 

which  he  hat 

was  discharged  he  contracted  a  new  debt  with  the  plain-  ^en  diacharged 

tiff,  and  for  the  amount  of  it  and  the  old  debt  he  gave  a  Act,  aDd°8^7<^ 

bill  of  exchange.    On  the  face  of  the  bill  it  did  not  ap^  ort^t^wiil^e 

pear  whether  it  was  given  for  the  old  or  the  new  debt,  but  n)v<t|^ad  Ms 

discharge;  and 

payments  were  made  generally  by  the  defendant  sufficient  if  he  gives  a 
to  liquidate  the  new  debt.      An  action  was  afterwards  tomylol^Xtt 
brought  on  the  bill  of  exchange,  which  the  defendant  did   ^!*®  P*^"®"'' 

'^  ^  the  Court  will 

not  defend,  but  gave  a  warrant  of  attorney  for  the  amount  not  set  it  aside. 
of  it,  and  of  the  debt  and  costs.    Judgment  was  afterwards 
entered  up  on  thb  warrant  of  attorney. 

Piatt  applied  for  a  rule  nisi  to  set  aside  the  judgment 
so  signed,  on  the  ground  of  its  having  been  given  for  a 
debt  from  which,  pursuant  to  the  7  Geo.  4,  c.  57,  s.  61,  he 
was  discharged. 

TamUnson  shewed  canse  in  the  first  instance. — When  the 
plaintiff  declared  on  the  bill  of  exchange,  if  the  defendlant 
disputed  his  liability  on  the  ground  of  his  discharge  un- 
der the  Insolvent  Act,  he  ought  to  have  pleaded  that 
discharge.  The  present  application,  therefore,  was  too 
late. 

The  Court  thought,  that,  as  the  action  had  been  brought 
bond  fide  on  the  bill,  and  the  defendant  had  had  an  op- 
portunity of  pleading  his  discharge,  but  had  not  availed 
himself  of  it,  it  was  too  late  for  him  now  to  apply  for  re- 
lief. 

Rule  discharged  (a). 

(fl)  See  1  C,  M.,  &  R.  669,  S.  C. 

Y  Y  2 
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1834. 

Treasurers  Bail. 

A  notice  of  i>atU    X  HE  Dotice  of  bail  did  not  mention  any  street  or  num- 
MoTtL  parish"    ber  of  the  house  as  the  residence  of  the  bail,  but  merely  a 

An  affldaTit 

giving  the  de-  Whttmore  objected,  that  the  rule  required  the  number 

'S::S\,^x    of  the  house  to  be  given. 

hit  addition  is 
bad. 

Greave^f  contrd,  cited  SmitKs  Bail  (a),  where  the  name 
of  a  ▼illage  was  held  sufficient. 

Alderson,  B. — There  may  be  no  street  or  number  to 
the  house.     I  think  the  description  is  sufficient. 

Whttmore  then  objected  to  the  affidavit  of  justification^ 
that  there  was  no  addition  given  to  the  person  who  made 
the  affidavit;  he  was  merely  described  as  *^of  the  parish 
of  Bedwelly,  in  the  county  of  Monmouth.^ 

Alderson,  B. — I  think  this  is  a  fatal  objection;  but  I 
will  give  time  (6). 

*  Time  given,  on  payment  of  costs. 

{a)  Anif,  Vol.  1,  p.  499.        (6)  See  Lawtan  y.  Case,  ante,  p.  40,  ace 


the  writ  serred  j 
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Street  v.  Carter. 
X  HIS  was  a  motion  to  set  aside  the  service  of  the  writ  if  the  copy  of 

A  ,         n        •  1.  1  111     Mil      '^®  ^"'  serve 

of  citptas  for  irregularity,  and  to  cancel  the  bail-bond,  on  the  defen- 
The  writ  sued  out  was  correct;  but  the  copy  served  omit-  ^*uy"  ^ecuve, 
ted  the  words  "  SherifF  of  Warwickshire,"  and  also  what  »'  "  *  k'^""'*** 

for  discharging 

Court  the  defendant  was  to  appear  in.  the  defendant  on 

common  bail, 
though  tlie  writ 

FoUeti  shewed  cause. — He  contended,  that,  because  the  *"«*f  »•  '^«**'- 
copy  did  not  agree  with  the  writ  in  every  particular,  it  was 
not  a  sufficient  ground  for  discharging  the  defendant  on 
common  bail. 

Parke,  B. — ^At  chambers  it  has  been  always  held  that 
the  plaintiff  ought  to  give  the  defendant  a  true  copy. 

•  ■ 

Rule  absolute  (a), 
(a)  See  Hodgkinton  v.  Hodgkinson^  antey  p.  535. 


Clarke  v.  Webb  and  Another.  | 

^^^^ 

XHE  declaration  in  this  action  contained  counts   for  The  assignees  of 

J  M^»  f>  i_jj  -jij*"  insolvent 

use  and   occupation,  for  money  had  and  received,  and  tenant,  in  con- 
upon  an  account  stated.    Plea — the  general  issue.    Upon  *^^^^\q^^I^' 
the  trial  at  the  last  Surrey  Assizes,  before  Lord  Lynd-  recover  certain 
hurst^  C.  B.,  the  facts  appeared  to  be  these : — Lawrence,  to  pay  to  the 
the  tenant  of  a  house  belonging  to  the  plaintiff,  became  ihei^t  quarter's 
insolvent,  and  the  defendants  were  appointed  assignees  of  rent:— i/eW, 

'  *^  "^  ,         that  the  sum 

his  estate.     By  their  directions,  certain  fixtures  belonging  could  not  be  re- 

-y  j/»-i_  •  jij      covered  on  the 

to  Lawrence  were  removed  from  the  premises,  and  sold ;  ^y^^  upon  an 
but  the  evidence  did  not  establish  any  occupation   by  ««»"»;« stated, 

•^  *  "^     there  having 

themselves.     It  was  proved,  however,  that,  in  considera-  heen  no  use 

«•  •     .  II  «  I       /»  ■  ""*^  occupation 

tion  of  being  allowed  to  remove  the  nxtures,  they  pro-  by  the  defen- 
dants; and  that  i 
the  agreement 
should  ^ve  been  declared  on  specially. 
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1834.  mised  to  pay  the  plaintiff  71,  for  the  quarter's  rent  then 
due.  The  plaintiff  claimed  to  recover  this  sum  on  the 
count  on  an  account  stated.  The  Chief  Baron  told 
the  jury,  that,  if  they  thought  the  agreement  proved, 
they  had  better  find  for  the  plaintiff;  and  a  verdict  was 
accordingly  found  for  the  plaintiff,  damages  7/.  His 
Lordship  having  given  leave  to  the  defendants  to  move  to 
set  aside  the  verdict  for  the  plaintiff,  and  to  enter  a  non- 
suit, a  rule  for  that  purpose  was  obtained. 

Plait  shewed  cause. — Where  a  spedal  agreement  has 
been  executed,  it  is  not  necessary  to  declare  upon  it ;  but 
indebitatus  assumpsit  may  be  maintained  upon  the  duty 
arising  out  of  the  performance  of  the  special  contract 
Here  the  rent  had  become  due,  and  the  occupation  was 
complete,  and  it  was  not  necessary  to  call  in  the  assist- 
ance of  the  Stat.  1 1  Geo.  2.  There  was  an  agreement 
to  pay  7/.  By  virtue  of  that  agreement  the  money  had 
become  due,  and  might  be  recovered  under  the  account 
stated. 

Lord  Lyndhurst,  C.  B.,  was  of  opinion,  that  the  pro- 
mise was  a  distinct  and  separate  contract  to  pay  7/.;  and 
a  special  agreement  to  pay  a  sum  of  money  cannot  be  coin 
verted  into  an  account  stated.  In  order  to  enable  a  party 
to  recover  as  upon  an  account  stated,  it  must  appear  thst 
the  account  was  stated  with  reference  to  former  transactions 
between  the  parties. 

Rule  absolute  (a). 

(a)  This  case  is  also  reported  in  1  C,  M.,  &  R.  29. 
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1834. 

Smith  v.  Tower. 

JUEATON  moved  that  the  defendaafs  late  attorney  it  was  held  to 
might  answer  the  matters  of  an  affidavit.  The  principal  fo^rmaking'an 
ffround  t>f  complaint  was,  that  the  defendant,  havini?  ap-  application 

®  ^  *^  .        .  against  an  at- 

plied  to  the  Insolvent  Court  for  his  discharge,  and  em-  torney,  that  be 
ployed  the  attorney  to  carry  him  through,  he  was  remanded  client  to  hand 
by  that  Court  for  misappropriation,  in  handing  over  money  JH,;  ^^^^^^ 
to  the  attorney  by  his  advice,  and  upon  his  assurance  that  insolvent 

•  1  .  .  1    .  mi  t  Debtors*  Court, 

there  was  nothing  wrong  m  so  doing.     There  were  other  on  the  cUent's 
causes  of  complaint,  but    not  made  out  with   sufficient  for^h^d?"-^  ^^^ 
particularity.  ^**«^'  ^onsi- 

*  ^  dered  a  misap- 

propriation, and 

Per  Curiam. — We  think  there  are  not  sufficient  grounds  remanded  by*** 
laid  for  the  application.  that  Court, 

Rule  refused. 


Stukell  v.  Tower. 

JlC.  F.  RICHARDS  had  obtained  a  rule  to  shew  cause  An  attachment 
why  an  attachment  should  not  iasue  for  the  non-payment  tToi^Z, 
of  costs,  pursuant  to  the  Master's  allocatur;  and  why  the  can  only  be 

11  1  granted  on  an 

service  of  the  allocatur  should  not  be  deemed  good  ser-  affidavit  of  per- 
vice.  It  appeared  from  the  affidavits,  that  there  had  been  ***"  service. 
no  personal  demand  from  the  defendant;  but  that  the  per- 
son who  went  to  the  defendant's  house  to  serve  him  with 
the  allocatur  could  not  get  to  see  him,  though  he  heard 
bis  voice  in  the  passage ;  and  ultimately  he  served  the  al- 
locatur on  the  daughter  in  the  house,  and  she  promised 
to  give  it  to  her  father.  It  was  sworn,  that  the  defendant, 
who  lived  at  Lincoln,  could  not  be  personally  served. 

Heaton  now  shewed  cause,  and  contended,  that  nothing 
but  a  personal  service  was  sufficient  in  such  a  case. 
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R.  V.  Richards  was  beard  in  support  of  the  rule^  and 
cited  Green  ▼.  Prosser  (a). 

Lord  Lyndhurst,  C.  B. — ^The  hearing  the  party's  voice 
in  the  house  carries  the  case  no  farther  than  this,  that  he 
was  at  home  when  the  daughter  was  served  with  the  aUo- 
caiur;  and  the  question  is,  whether  a  service  on  the 
daughter  is  sufficient  ?  This  rule  ought  not  to  have  been 
granted.  A  demand  upon  the  daughter  is  do  demand  at 
all.  It  is  much  better  in  cases  of  this  kind  to  adhere  to 
the  general  rule,  that  personal  service  should  be  required. 
His  Lordship  added,  that  the  Court  was  more  anxious  to 
lay  down  this  rule,  as  the  case  cited  might  be  supposed 
to  authorize  a  less  strict  practice. 


The  other  Barons  concurring — 

The  rule  was  discharged  without  costs  (6). 

(a)  AnU,  p.  99.  Loim,  4  B.  &  Aid.  412,  snd  Alker 

(h)  See  the  cases  of  Ex  parte      ▼.  Newton,  antet  p.  582. 


PePPERELL  9.  BURRELL. 

X  HIS  was  a  rule  which  had  been  obtained  by  FalleU, 
for  setting  aside  an  interlocutory  judgment  for  irregu- 
larity. The  irregularity  alleged  was,  that,  on  the  15th  of 
Mai/,  there  was  an  order  for  seven  days'  time  to  plead, 
and,  though  a  plea  was  delivered  in  time,  judgment  had 


An  order  for 
seven  days' 
time  to  plead 
was  obtained 
on  May  15th; 
on  the  22ndy 
pleas  were  deli- 
vered, but  irre- 

on  the  evening 

of  that  day,  the 

plaintiff  signed 

judgment  as  for 

want  of  a  plea; 

the  Court  set 

aside  the  judgment  as  having  been  signed  too  early 


Hutchinson  shewed  cause. — He  contended,  that  the 
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pleas  were  irregularly  pleaded;   first,   as   being  out  of         1834. 
time;  secondly,  because  there  was  no  rule  to  plead  seve-     „     " 

,  .  Pepferbll 

ral  matters;  and,  thirdly,  because  they  were  not  signed.  v. 

The  pleas  were,  first,  that  the  defendant  did  not  promise; 

and,  secondly,  that  he  had  paid  the  money  claimed  in  the 

declaration,  concluding  with  a  Yerification :  the  last  plea, 

therefore,  required  to  be  signed ;  and  one  of  several  pleas 

being  bad,  it  makes  all  bad.     An  order  for  seven  days* 

time  to  plead  was  obtained  on  the  15th  of  May^  and  the 

plea  was  not  delivered  till  the  22nd,  and  judgment  was  not 

signed  till  the  opening  of  the  office  on  the  evening  of  that 

day.  The  judgment  was  therefore  regular,  the  plea  being 

out  of  time,  according  to  Kay^  on^  j-c,  v.  JVAitehead{a)p 

where  it  was  held,  that  the  time  to  plead  under  a  Judge's 

order  is  reckoned  inclusively  of  the  day  of  the  date  of  the 

order,  but  exclusively  of  the  day  on  which  it  expires ;  and 

Gould f  J.,  cited  a  case  of  Read  v.  Montgomery,  where  an 

order  for  time  to  plead  was  made  on  the  16th  of  May,  and 

.the  judgment  was  signed  on  the  9Srd  for  want  of  a  plea; 

and  the  Court,  on  consulting  the  officers,  held  it  to  be 

regular  (6). 

< 

Follettj  in  support  of  the  pleas. — The  seven  days 
are  to  be  recjconed  excluding  the  first  day  and  in- 
cluding the  last(c);  a  plea  on  the  22nd  was  therefore 
in  time;  but  even  if  the  pleas  are  clearly  irregular,  the 
judgment  is  not  regular,  because  it  was  signed  too  soon : 
the   plaintiff  had   no  right    to   sign   judgment  till   the 


(a)  2  H.  Bla.  35.  any  particular  number  of  days, 

(b)  In  the  note  to  that  case,  not  expressed  to  be  clear  days,  is 
however,  there  is  a  reference  to  prescribed  by  the  rvles  or  practice 
Freeman  v.  Jackion,  1  Bos.  &  Pal.  of  the  Courts,  the  same  shall  be 
480,  contra.  reckoned  exclusiTely  of  the  first 

(c)  By  the  late  rule  of  H.  T.  2  day,  and  inclusively  of  the  last 
WUl.  4,  r.  8, « In  all  cases  in  which  day . "  Ante,  Vol.  I ,  p.  200. 
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ParFBEBLL 

9. 

BUKRBLt. 


S8rd,  as  the  defendant  had  the  whole  of  the  fHind  for 
pleading. 

Huiehinsan,  eaniri^f  contendedi  that,  by  delirering  the 
pleas,  ibe  defendant  waived  the  remitinder  of  the  time,  if 
be  was  entitled  to  any. 

Fotteii- — He  mi^bt  waive  the  further  time  for  the  pur^ 
pose  of  going  on,  but  not  to  authoriaie  the  plaintiff  to  sign 
judgment 

Lord  Lyndhurst,  C.  B. — ^The  defendant  had  the  whole 
of  tbe  9£nd  for  pleading;  be  might,  therefore,  daring  that 
day  have  delivered  a  good  plea,  but  by  signing  judgment 
he  was  prevented  from  so  doing:  tbe  judgment  was  there* 
fore  signed  too  soon,  and  must  be  set  aside. 

Alderson,  B.- — The  defendant  might  have  cured  tbe 
irriegularity  of  his  pleas  if  judgment  bad  not  been  signed. 

Rule  absolute. 


In  an  action  of 
mdebitatus  (u- 
tumpnt  against 
several,  on  an 
alleged  joint 
contract,  if 
money  is  paid 
fhto  Coart  ge- 
nerally, the  de- 
fendants are 
estopped  from 
proving  that 
some  of  them 
were  not  parties 
to  the  contract. 


Ravenscroft  V,  Wise,  Anderson,  D.  S.  Wylib,  and 

S.  Wylie. 

JL  HIS  was  an  action  of  indebitcUus  as8u$npsit,  to  recover 
wages  alleged  to  be  due  from  the  defendants  to  the  plain- 
tiff, as  master  of  a  brig  called  the  India.  The  defendants 
pleaded  the  general  issue,  with  a  notice  of  set-off.  The 
defendants  afterwards  paid  into  Court  the  sum  of  61(. 
generally. 

At  the  trial,  before  Bolland,  B.,  at  the  LerU  Assises  for 
the  county  of  Chester^   the  plaintiff  gave  in  evidence 


WiSB. 
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a  contract  signed  *' Anderson,  Wise,  %  Co.*'    This  was        1834. 
proved  to  be  in  the  handwriting  of  the  defendant  Whe^   Ravenscrofi 
In  this  agreement  the  terms  on  which  the  plaintiff  was  to 
command  the  India  were  set  forth,  and  the  plaintiff  also 
proved  that  he  had  commanded  that  vessel  for  several 
years.    The  rule  for  paying  61/.  into  Court  was  then  put  in. 
This  was  the  plaintiff's  case;  and  it  was  contended,  on  the 
part  of  the  defendant,  that  no  primd  facie  ease  was  made 
out,  and  that  therefore  a  nonsuit  mast  take  place.     The 
learned  Judge,  however,  would  not  stop  the  case,  and  evi- 
dence was  then  given  by  the  defendants  that  D.  S.  Wylie 
was  not  a  partner  when  the  contract  was  made,  or  at  any 
subsequent  period ;  nor  was  he  an  owner^  for  his  name  had 
not  appeared  on  the  register  for  a  considerable  time  before 
the  vessel  was  placed  under  the  command  of  the  plaintiff. 
Other  evidence  was  also  given  as  to  the  ship's  accounts. 
The  parties  ultimately  agreed  to  refer  the  accounts  to  an 
arbitrator,  leave  being  reserved  to  the  plaintiff  to  move 
lo  enter  a  nonsuit.    A  rule  nisi  was  afterwards  obtained 
for  that  purpose. 

Crompton  and  Lloyd  shewed  cause  against  this  rule,  and 
contended  that  the  evidence  adduced  by  the  plaintiff  was 
sufficient  to  charge  the  defendants  as  liable  under  the  joint 
contract  alleged  in  the  declaration.  The  rule  was,  that 
payment  of  money  into  Court  admitted  conclusively  every 
thing  which  the  plaintiff  would  have  been  bound  to  prove 
in  order  to  recover  the  sum  paid  in.  The  form  of  action 
could  make  no  difference,  if  there  were  only  one  entire 
contract  to  which  the  payment  could  be  referred.  Where 
indeed  the  plaintiff  sought  to  charge  defendants  as  to  dif- 
ferent items  on  different  contracts,  and  money  was  paid 
into  Court  as  to  some  items,  that  was  no  admission  as  to 
the  others,  and,  thevefore,  the  defendant  was  not  estop- 
ped from  disputing  them.     So,  also,  some  of  the  late  cases 


678  CASES  ON  POINTS  OF  PRACTICB^    EXCU. 

1834.        would  seem  to  shew  that  a  payment  into  Court  on  the  in- 
Ravenscropt   ^^^^^^^^  counts  had  a  difTerent  effect  from  such  a  pay- 
V*  ment  on  a  count  founded  on  a  special  contract.     In  all 

those  casesy  however^  on  examination  it  would  be  found 
that  the  contract  was  divisible.  With  respect  to  the  evi- 
dence adduced  on  the  part  of  the  defendant,  it  could  not 
affect  the  case,  as  the  payment  into  Court  was  conclusive  oo 
the  defendants.  They  cited  ^att^r  v.  iiatr^on  (a),  Long 
V.  Greville(b),  Meagher  y.  Smiih{c)f  Bulwerv.  Home(d). 

John  Evans  and  John  Jervis  supported  the  rule,  and 
contended,  that,  where  only  some  of  the  defendants  had 
entered  into  a  contract,  they  could  not  by  a  payment  into 
Court  conclude  the  others  as  to  an  alleged  contract. 
Should  such  a  rule  be  allowed  to  prevail,  defendants  might 
be  charged  on  contracts  into  which  they  had  never  entered, 
because  one  of  them  had  so  done  and  paid  in  money  on 
account  of  them.  Such  a  payment  into  Court  generally 
could  only  be  considered  as  an  admission  of  the  de- 
fendant's liability  to  that  extent.  It  was  in  the  nature  of  a 
payment  before  action  brought,  and  only  concluded  the  de- 
fendants to  that  extent.  They  cited  TiddCs  Practice  [e)y 
Blackburn  v.  Scholes  {/). 

Lord  Lyndhurst,  C.  B. — There  is  this  difference  be- 
tween a  payment  before  action  brought  and  a  payment  into 
Court.     The  former  can  only  be  considered  as  primd 
facte  evidence,  and  the  latter  is  conclusive.     In  the  case 
of  Long  V.  Greville  there    were   several   contracts;  but 


(a)  5  C.  &  P. 486;  1   Wood  &  &  M.449,  S.  C, 

Rob.  250,  S.  C.  (d)  1  Nev.  &  M.  117 ;  4  R  & 

(&)  3  B.  &  G.  1 0 ;  4  D.  &  R.  632,  Adol.  132. 

S.  C.  (e)  P.  676,  676,  edit.  8. 

(c)  4  Bam.  &  Adol.  673 ;  1  Nev.  (/)  2  Camp.  340. 
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here,  there  was  only  one  original  contract  which  binds  all         1834. 
together.    If,  therefore,  one  was  bound  to  pay  under  this    ^j^^^^scKon 
contract,  all  were  so  bound,  because  they  have  jointly  paid  ^' 

money  into  Court,  since  none  of  them  are  liable  except  on 
this  contract. 

BoLLAND,  B. — I  am  of  opinion,  that  the  defendants  by 
making  this  payment  into  Court  have  admitted  themselves 
to  be  parties  to  the  contract  alleged  in  the  declaration. 
The  rule  for  entering  a  nonsuit  must  be  discharged. 

Alderson,  B. — Where  the  declaration  alleges  a  con- 
tract generally,  and  it  is  proved  that  there  was  but  one 
contract,  the  parties  are  placed  in  the  same  situation  as  if 
the  contract  were  specially  stated  on  the  face  of  the  decla- 
ration* If  the  defendants  pay  money  into  Court,  they  ad- 
roit the  contract,  although  they  may  still  prove  that  they 
are  not  liable  beyond  the  sum  which  they  have  paid  into 
Court.  Here  it  was  shewn,  that  only  one  contract  existed, 
and  to  that  only,  therefore,  could  the  payment  be  referred. 
The  defendants  may  adduce  evidence  to  limit  their  liability 
to  the  amount  paid  in,  but  by  the  payment  they  have  ad- 
mitted the  contract. 

Gurney,  B.,  concurred. 

Rule  discharged  (a). 

(a)  See  1  C.,M.,&R.20d,  S.G. 
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1834. 

Harper  v.  C»umnbys. 

It  is  not  a  X  HIS  was  a  special  demurrer  to  a  declaration  for  put- 

ground  of  spe- 
cial demurrer      ting  in  a  venue, 

that  a  venue  u 
inserted  in  a 

pleading,  con-  Chondless  was  called  on  by  the  Court  to  support  the 
rules  in  plead-  demurrer. — The  new  rules  of  H.  T.  4  Will.  4,  are  de- 
'"^'  dared  to  be  of  the  like  force  and  effect  as  an  act  of  Par- 

liament. Rule  8  (a)  expressly  provides,  that  no  venue  shafl 
be  stated  in  the  body  of  the  declaration,  or  in  any  subse- 
quent pleading.  It  is  as  if,  therefore,  a  special  form  bad 
been  given  by  act  of  Parliament,  with  a  prohibition  against 
using  any  other  form.  The  declaration  is  therefore  in^ 
formal  in  inserting  a  venue,  and  is  liable  to  be  demurred 
to  for  tbis  as  for  any  other  informality.  There  is  a  pro- 
viso attached  to  the  rule,  *'  Thai  in  all  cases  where  local 
description  is  now  required,  such  local  description  shall 
be  given."  It  has  been  occasionally  disputed  what  is  mat> 
ter  of  local  description,  and  what  not.  A  party  may  wish 
to  have  the  opinion  of  the  highest  tribunal  in  the  country, 
which  he  could  only  get  upon  demurrer:  he  ought  not, 
therefore,  to  be  deprived  of  his  right  to  demur,  without  a 
special  provision  to  that  efiect. 

Lord  Lyndrurst,  C.  B. — The  introduction  of  a  venue, 
contrary  to  the  new  rules,  has  been  the  cause  of  frequent 
applications  at  chambers  to  a  Judge,  to  have  it  struck 
out;  and  that,  I  think,  is  the  proper  course  to  be  pur- 
sued :  but  it  could  never  have  been  intended  by  those 
who  drew  the  rules  to  make  a  non-compliance  with  them 
in  every  particular  a  ground  of  demurrer. 

Alderson,  B. — The  proper  mode  of  taking  advantage 

(fl)  Ante,  p.  318. 
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of  the  objection  is,  to  apply  to  a  Judge  at  ebamheia  to         183^- 
strike  out  the  venue. 


No  counsel  appeared  for  the  plaintiff. 

Judgment  for  fhe  plaintiff. 


Harper 

V. 
C»WNKY8. 


In  Neill  v.  Davis^  the  same  point  arose.  George,  for 
the  demurrer,  declining  to  argue  the  point  after  the  for- 
mer case  was  disposed  of,  the  Court  allowed  an  amend- 
ment at  his  instance,  the  costs  to  be  costs  in  the  cause. 


SiecusRB  9.  Lewis. 

X  HIS  was  an  action  of  assumpsit  on  a  bill  of  exchange,  it  is  no  defence 
by  the   indorsee  against  the  indprs^r.     The  defendant  against  an  in- 
pleaded  that  the  plaintiff  commenced  his  suit  before  a  ta^t!^'„™'enLi 
reasonable  time  bad  elapsed  after  notice  of  the  dishonour  ^^^^  *  rcason- 

•^  able  time  had 

of  the  bill.    The  plaintiff  demurred.  elapsed  after  no- 

tice of  the  dis- 
honour; the 

Mansel  appeared  in  support  of  the  demurrer ;  but  the  ®"!.y  remedy  the 

'^'^  ^'^  '  •  defendant  has  18 

Court  called  upon —  to  apply  to  the 

Court  to  stay 
proceedings  on 

Chandless  to  support  the  plea.  The  plea  was  draim  09  ]^^^^^  ^^ 
the  authority  of  the  case  of  Walker  v.  Barnes  (a),  in 
which  it  was  held  that  the  drawer  of  a  bill  is  only  bound 
to  pay  within  a  reasonable  time  after  receiving  notice  of 
its  being  dishonoured.  That  case  is  distinguishable  from 
Hume  y.  Peplue{b),  where  a  plea  of  tender  after  the  cause 
of  action  had  accrued  was  held  too  late.  The  question  is, 
whether  the  cause  of  action  can  be  said  to  have  accrued 
till  the  lapse  of  a  reasonable  time  after  notice. 

(a)     Marshall,  37.  (^)  8  East,  168. 
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1834.  Aldbrson,  B.^— According  to  your  argument,  the  de- 

SiGOBM       claration  ought  to  have  averred  that  a  reasonable  time  had 
elapsed  after  the  notice. 


Lewis. 


Chandless. — It  is  matter  of  excuse,  and  is  therefore  pro- 
perly shewn  in  pleading  by  the  defendant. 

Lord  Lyndhurst,  C.  B« — ^The  case  referred  to,  of 
Walker  v.  Barnes^  was,  where  a  tender  had  been  made 
before  action  brought;  and  the  question  was,  whether  it 
was  in  time.  This  is  a  different  case.  The  drawer  un- 
dertakes for  the  acceptor :  no  action  can  be  brought  till 
notice  has  been  given  to  the  drawer  of  the  acceptor's  de- 
fault ;  but  an  action  may  be  brought  immediately  upon 
notice  being  given.  In  this  and  many  other  cases,  where 
the  writ  is  sued  out  immediately,  the  only  remedy  is  to 
apply  to  a  Judge  to  stay  proceedings  on  payment  of  costs. 

Alderson,  B. — In  Hume  v.  Peplue,  a  tender  after  pre- 
sentment was  held  to  be  too  late.  If  you  had  a  defence 
as  tender  or  payment,  you  might  have  pleaded  it  as  being 
done  in  a  reasonable  time.  fValker  v.  Barnes  is  no  more 
than  this,  that  tender  on  notice  is  tender  in  a  reasonable 
time. 

Gurney,  B. — The  proposition  in  Walker  v.  BameSf  as 
to  tender  within  a  reasonable  time,  is  not  supported  by 
any  other  authority. 

Judgment  for  the  plaintiff! 
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■        "  11834. 

Duncan  v.  Grant. 

WT  ALESB  Y  shewed  cause  against  a  rule  obtained  by  where  the  ge- 
C  Jones  for  a  new  trial,  on  the  ground  of  the  verdict  jhe^^te  of^ 
beinir  against  evidence.    The  action  was  for  4/.  10*.  The   LimitAioiis 

**     **  •  ,  were  pleaded, 

defendant  claimed  to  set-off  S/L  16«.,  and  the  difference  together  with 
was  paid  into  Court.    The  pleas  were,  the  general  issue  off,  it  was  held, 
and  the  Statute  of  Limitations,  with  notice  of  set-off.    It  ?*V;^",^* 
was  objected  at  the  trial,  that  the  set'off  ought  to  have  » set-off  could 
been  pleaded,  and,  the  under-sheriff  being  of  that  opinion,  evidence,  but 
a  verdict  passed  for  the  plaintiff.     It  was  now  contended,   to  have^been 
on  the  authority  of  Webber  v.  Venn  (o),  that  there  being  pi«*d«^ 
another  plea  besides  the  general  issue,  the  defendant  could 
not  avail  himself  of  the  set-off  without  pleading  it.     In 
that  case  Lord  Tenterden  said — '*  It  ought  to  be  generally 
known,  that  where  any  plea  is  on  the  record  besides  the 
general  issue,  the  set-off  cannot,  by  the  terms  of  the  sta- 
tute, be  taken  advantage  of  unless  pleaded." 

C.  JaneSy  in  support  of  the  rule,  relied  on  Coulson  v. 
Jones  (b),  where  Lord  Ellenborough  held,  that  evidence 
of  set-off  might  be  given  under  a  notice  of  set-off,  though 
there  were  several  pleas. 

BoLLAND,  B. — I  think  the  rule  should  be  discharged.  , 
The  authorities  are  conflicting :  but  I  think  the  opinion 
of  Lord  Tenterden  is  entitled  to  greater  weight,  as  being 
more  consistent  with  the  words  of  the  statute ;  and  Lord 
Tenterden  would  not  have  made  such  a  statement  unless 
he  had  formed  a  deliberate  opinion  adverse  to  that  of 
Lord  Ellenborough. 

(a)  1  Ryan  &  Moody,  413  (6)  6  Esp.  60 

VOL.  IT.  Z  Z  D.  p.  C. 
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1834.  Alderson,  B. — ^I  think  it  is  better  to  adhere  to  the  latest 

authority.  The  words  of  the  act  are  (a)  "  Where  there 
are  mutual  debts  between  the  plaintiff  and  defendant, 
one  debt  may  be  set  off  against  another,  and  such  matter 
given  in  evidence  under  the  general  issue,  or  pleaded  io 
bar;  but,  if  intended  to  be  given  in  evidence  under  the 
general  issue,  notice  must  be  given  of  the  particular  sum 
intended  to  be  set  off,  and  on  what  account  it  has  become 
due.**  The  fair  meaning  of  the  clause  is,  that  where  there 
is  no  special  pleading  the  set-off  may  be  given  in  evidence 
upon  a  notice,  otherwise  it  must  be  'pleaded.  I  think 
Lord  TenterdetCs  opinion  is  the  better  founded  of  the 
two. 

Gurnet,  B. — I  am  of  the  same  opinion. 

Rule  dischai^ed. 

(a)  2  Geo.  2»  c.  12. 


Phillipps  v.  Ensbll. 

It  Is  not  a  suiB-  ADDISON  applied  for  a  rule  to  set  aside  the  decla- 

setSng^dc  ^^  ration  and  subsequent  proceedings  for  irregularity,  and 

5!^1l°fHce  "^^  staying  proceedings,  notice  of  the  motion  having  been 

of  the  writ  was  given.    The  principal  ground  of  the  motion  waa,  that  the 

not  made  di-  :s   /»      i         i     -■  « 

rectiy  and  per-  defendant  had  not  been  served  with  process.    It  had  been 

£fei&^d*  "^^^^^  ^y  mistake,  on  the  brother,  who  said  he  had  sent 

espedaiiy  after  it  back  with  a  notice^  that  he  had  no  conversation  with  his 

a  positive  am-  .        .  ,  . 

davit  of  per-  brother  about  it* 

sonal  service  on 
the  plaintiflTs 

part  J  the  defen-       Parke,  B.— He  does  uot  Say  his  brother  did  not  get  it, 

dant  must  go  on  ^  ^  •'  o       ^ 

further  to  shew,  or  did  not  know  of  it? 

that  neither  the 

vnrit  nor  copy 

came  to  his  knowledge  or  possession. 
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Camyn^.  amicus  curkp,  cited  TAamsom  ▼•  Pheney  (a)^         1334. 
where,  in  a  aimilar  case,  Mr.  Justice  Patieson  held,  that      phillipps 
the  service  roust  be  personal  to  entitle  the  plaintiff  to  file  v- 

,    .,  Bnsbll. 

eommon  bail. 

AddUan. — ^The  other  objection  is,  that,  if  there  was  a 
servieeof  the  writ,  the  declaration  was  served  too  early, 
the  service  of  the  writ  being  on  the  23rd,  and  the  decla- 
ration on  the  Slst  of  Alay. 

A  rule  nisi  having  been  granted,  Hutchinson  shewed 
cause,  on  the  defendant's  affidavits.  It  is  wished  to  be 
inferred,  from  the  affidavit  of  the  defendant's  brother, 
that  the  defendant  himself  never  was  served.  The 
brother  swears  that  the  writ  was  served  on  him,  and  not 
on  his  brother.  The  defendant  swears  that  he  was  not 
served  with  any  process  or  copy  till  the  notice  of  decla- 
ration. He  does  not  deny  that  it  has  come  to  his  hands, 
or  that  he  had  notice  of  it.  They  both  live  together; 
and  the  brother  does  not  say  he  did  not  communicate 
it  to  the  defendant.  That  was  on  the  20th.  On  the 
23rd,  the  brother  swears  he  was  again  served  with  a 
copy  of  the  summons  by  the  same  person;  but  he  does 
not  say,  that  that  did  not  come  to  the  defendant's  know- 
ledge. If  it  can  be  supposed,  that  the  writ  came  to  the 
defendant's  knowledge,  that  is  sufficient,  under  the  cir- 
cumstances, to  warrant  an  affidavit  of  personal  service,  ac- 
cording to  Rhodes  v.  Innes  {b).  It  must  be  presumed, 
therefore,  that  there  was  a  service  on  the  20th;  and  the 
declaration  on  the  31st  is  regular. 

Addison,  in  support  of  the  rule. — In  this  case,  it  is  quite 
clear  that  there  was  no  personal  service,  for  the  brother 
positively  swears  that  he  received  the  writ,  and  sent  it 

(a)  lDowl.P.C.441. 
CA)  6  M.  &  P.  153;  7  BiDg.  329;  1  Dowl.  P.  C.  216. 
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1834.        back  by  the  two-penny  post.    In  Thompson  ▼.  PAeney, 

Fbillipps     ^^^  service  was  as  much  upon  the  defendant  as  it  is  here: 
V-  the  defendant  there  was  in  an  inner  room,  within  hearing 

of  what  was  going  on  in  the  shop.  Rhodes  r.  limes  was 
cited  in  Thompson  v.  Pheney;  but,  in  the  former  case,  the 
son  said  he  would  give  the  process  to  his  father.  Se* 
condfy,  the  service  of  the  declaration  was  too  early;  for, 
after  the  supposed  service  on  the  ^th,  there  was  another 
service  on  the  SSrd.  The  defendant  is  sworn  to  have  been 
in  bed  at  the  time. 

BoLLAND,  B. — I  spoke  to  Mr.  Justice  Patteson  about 
Thompson  v.  Pheney  ^  and  he  said,  he  did  not  determine 
what  particular  service  was  sufficient.  That  case  does  not 
impugn  the  case  o(  Rhodes  v.  Innes;  and,  on  the  authority 
of  the  latter  case,  I  think  this  rule  should  be  discharged. 

'  Alderson,  B. — In  this  case,  it  appears  that  the  writ 
was  not  delivered  personally  to  the  defendant;  but,  for 
any  thing  that  appears,  it  may  have  come  to  the  defen- 
dant's hands.  In  Thompson  v.  Pheney^  Mr.  Justice  Pai- 
teson  reprobates  the  practice  of  making  special  affidavits: 
here  it  must  be  presumed,  that  the  affidavit  of  service  was 
in  the  usual  form;  and,  therefore,  there  is  a  pristine  affi- 
davit of  service,  and  the  defendant  does  not  swear  that  he 
did  not  get  the  writ  From  the  facts  of  Thompson  v. 
Pheney^  I  should  conclude  that  the  defendant  did  not 
get  the  writ.  That  case,  however,  is  distinguishable  from 
Rhodes  v.  Innes;  and  I  am  of  opinion  with  the  Court  of 
Common  Pleas* 

GuRNBY,  B. — In  the  case  in  the  Common  Pleas,  there 
really  was  actual  service.  Here,  we  think,  the  defendant 
must  be  taken  to  have  been  served  on  the  SOth;  and  the 
rule  must,  therefore,  be  discharged. 

Rule  discharged,  with  costs. 


mere- 


crou-ezamma- 
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1834. 

Rush  r.  Smith. 

M.  HIS  was  an  action  of  trespass,  for  seizing  certain  pro-   A  witness 
perty  belonging  to  the  plaintiff.    The  defendant  pleaded    /uceadocu-^'^^ 
not  guilty.     The  cause  was  tried  before  Vaughan,  B.,  at   '^^^^^^^^^'^^. 
the  Leni  Assizes  for  the  county  of  Suffolk.    The  plaintiff  ed  a  quesdon, 
called  the  officer^  who  had  made  the  distress,  to  produce  does  not  answer, 
the  warrant.    By  inadvertence  he  was  sworn,  and  asked  "  "^^  ^  ^  ^^ 
this  question — '^  Were  you  employed  as  bailiff,  and  had   ^^°* 
you  any  warrant  ?*'   The  witness  gave  no  answer.    It  was 
then  contended,  that  the  counsel  for  the  defendant  had  a 
tight  to  cross-examine    the    witness,    he  having    been 
sworn.     The  learned  Judge  was  of  opinion,  that,  as  the 
witness  had  not  been  examined,  the  defendant  had  no  right 
to  cross-examine  him.    The  plaintiff  had  a  verdict;  and  a 
rule  nisi  for  a  new  trial  was  afterwards  obtained  on  the 
ground  of  the  defendant  being  improperly  prevented  from 
cross-examining  the  witness. 

« 

Austin  shewed  cause  against  this  rule. 

Storks,  SerjU,  and  B.  Andrews,  supported  it.  They  ad- 
mitted, that,  if  the  witness  had  not  been  sworn,  lie  would 
not  have  been  liable  to  cross-examination ;  but,  in  the  pre- 
sent case,  he  had  been  sworn,  and  actually  examined.  The 
fact  of  his  having  given  no  answer  to  the  question  put 
could  make  no  difference.  In  the  case  o{  Phillips  v.  Earner 
and  Another  (a),  where  a  witness  was  sworn,  but  not  ex- 
amined. Lord  Kenyon  decided,  that,  as  he  had  been 
called,  the  opposite  party  had  a  right  to  cross-examine 
him. 

Ald£rson,  B. — It  is  now  the  settled  practice,  that,  if  a 

(a)  1E8P.N.P.C.367. 
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Rush 

o. 
Smith. 


witness  is  called  under  the  authority  of  a  mbpcena  dmees 
tecum  to  produce  certain  documents,  which  he  is  bound 
to  produce,  and  is  not  examined,  bat  the  documents  are 
identified  by  other  evidence,  the  opposite  party  has  no 
right  to  cross-examine  him.  In  conformity  with  that  rale, 
I  decided  in  a  case  at  CarUsIe.  In  the  present  instance,  the 
witness  was  only  called  to  produce  the  warrant.  The  pre* 
sent  rule  must^  therefore,  be  discharged. 


GuRNEY,  B.,  concurred. 


Rule  discharged  (a). 


(a)  This  Cttse  is  also  reported  in      Evans  q.  t.  v.  Modey,  Esq.,  anUf 
I  C.^  M.,  &  R.  94.    See  further,      p.  364. 


Service  of  a  rule 
niti  to  compute 
at  a  house  where 
the  defendant's 
family  were  still 
lifingi  though 
he  himsetf  had 
gone  away:— 
Held  sufficient 
without  the 
leave  of  the 
Court. 


Payett  9,  Hill. 

X  HOMAS  applied  to  the  Court  for  leave  to  serve  a  rule 
n%A  to  compute,  by  leaving  it  at  the  late  residence  of  the 
defendant*  It  appeared,  that,  upon  applying  at  the  house 
to  serve  the  rule,  some  one  said  that  the  defendant  had 
gone  away,  but  his  family  were  still  in  the  house. 

Lord  Lyndhurst,  C.  B. — I  think  there  is  no  necessity 
for  leave.  The  defendant's  family  are  still  residing  at  the 
house,  and  that  being  so,  it  is  sufficiently  his  residence  for 
this  purpose. 

Rule  refused. 
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Cleaver  t?.  Hargrave. 
\jrREAVES  had  obtained  a  rule  niH  for  reviewing  the  AmodoDtore- 

_-  .  •  .  .     ,  ,  •  !•  view  the  Mas* 

Master  8  taxation,  on  the  ground  that,  on  the  taxation  of  ter's  taxation^ 
certain  costs,  the  Master  had  refused  to  allow  the  costs  of  po^'ri^ed^ify  ^„ 
certain  amendments  in  the  record.  affidavit  that  the 

Master  has 
made  his  aUo- 

R.  V.  Richards  shewed  cause. — He  objected,  that  the  \f^''^' 
affidavit  in  support  of  the  motion  did  not  shew  that  the 
Master  had  made  his  allocatur;  it  was  expressly  denied 
in  his  affidavit  that  any  allocatur  had  been  made.  He 
contended  that  a  taxation  could  not  be  reviewed  till  the 
Master  had  made  his  alloccUur. 

Greaves,  in  support  of  the  rule.— The  affidavit  ex- 
pressly states  that  the  Master  refused  to  allow  us  the  costs 
we  clum. 

Per  Curiam* — The  rule  must  be  discharged. 

Rule  discharged,  with  costs. 


Weedon  v.  Medley. 

jUEATON  moYed  to  discharge  the  defendant  out  of  An  affidavit  o 
custody,  on  account  of  a  defect  in  the  affidavit  to  hofd  to  ^exchan^^ln 
bail.     The  action  was  on  a  bill  of  exchange  by  the  in-  ^^  f^*^^ 

against  the 

dorsee  against  the  drawer.     The  affidavit,  aflker  stating  the  drawer,  aUegcd  • 
acceptance  of  the  bill,  proceeded  thus: — *' and  which  hav-  having\ecome 
ing  become  due  is  wholly  unpaid.*'    He  contended,  that  it  **"*  Vf*  wholly 
was  necessary  to  shew  the  default  of  the  acceptor,  accord-  a  motion  to 

discharge  the 
defendant  out  of 

custody  hecaiue  the  affidavit  did  not  sufficiently  shew  a  deiSialt  by  the  acceptor,  the  Court  refused 

to  interfere. 
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Weedon 

0. 
MeOLEY. 


ing  to  Cross  ▼•  Morgan  (a),  and  Banting  v.  Jadis  (6). 
The  affidavit  ought  to  have  alleged  a  presentmeDt,  other- 
wise no  default  is  shewn. 

Alderson,  B. — So  the  drawer  is  not  liable  without 
notice ;  but  none  of  the  forms  state  that. 

BoLLANDy  B. — None  of  the  forms  state  any  presentmeDt 
for  payment.  The  affidavit  states  that  the  bill  has  become 
due^  and  has  not  been  paid. 

Aldisrson,  B. — Without  some  authority  to  shew  that 
such  an  affidavit  as  the  present  is  bad,  we  cannot  grant  tbq 
rule. 

Rule  refused. 


(a)  IDowl.  P.C.  122. 


(fr)  Id.  445. 


Ejectment  is 
not  within  the 
rules  of  Hilary 
Term,  3  fFi//.  4; 
and  a  declara- 
tion commen- 
cing and  con- 
cluding in  the 
usual  form  is 
correct. 


Doe  d.  Gillbtt  v.  Roe. 

JjmANSEL  moved  to  set  aside  a  declaration  in  ejectment 
on  the  ground  of  irregularity.  First,  because  the  decla- 
ration was  intitled  generally  of  the  term,  instead  of  being 
dated  of  a  particular  day;  and,  secondly,  that  it  conmen- 
ced  in  the  old  form  of  a  declaration  by  bill.  He  contend- 
ed, that  it  ought  to  have  followed  the  form  given  by  the 
rul^  of  Michaelmas,  3  Will.  4 :  ''A.  B.  by  E.  R,  his  attor- 
ney, complains  of  CD.,  who  has  been  summoned,**  &c. 
The  Court  in  a  recent  case  held  that  the  proceeding  by  quo 
minus  was  abolbhed  since  the  Uniformity  of  Process  Act  (a). 

Parke,  B.— The  rules  of  Michaelmas  Term,  S  Will  4, 
are  rules  *' agreed  upon  by  the  Judges  in  pursuance  of  the 


(a)2&dWm4,c.d9. 
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Statute  2  Will.  4»  c.  39;*'  and  that  statute  is  intituled  '*  An 
Act  for  the  Uniformity  of  Process  in  persontd  actions  in  his 
Majesty's  Courts  of  Law  at  Westminster;''  and  its  provi- 
sions only  extend  to  such  actions.  Ejectment  is  a  mixed 
action ;  and  the  act  does  not  therefore  extend  to  it,  and 
consequently  the  rule  does  not. 

Rule  refused  (a). 

(a)S.C.lC.,M.,&R.  19. 


SEABRook  v»  Cave. 

JUeNDERSON  shewed  cause  against  a  rule  for  judg-  The  Court  will 
ment  as  in  case  of  a  nonsuit,  on  the  ground  that  issue  had  ^'^^q^! 
not  been  joined.    The  declaration  was  in  trespass,  with  ™e°t "  in  case 

,    of  ft  nonsuits 

-pleas  of  the  general  issue  and  tnoUiier  manus  imposuit*  though  the 
The  plaintiff  replied  de  injurid  to  the  last  plea,  and  added  ,woln  the  came 
the  similiter  to  the  general  issue,  but  there  was  no  simiU*  i«  at  issue,  if  the 

®  ^        \  plaintiff  swears 

ier  to  the  replication  of  de  injurid.     The  Cause  was  not  that  the  Hndu- 

^,         -  ^.  <«r  lias  not  been 

therefore  at  issue.  added. 

Austin,in  support  of  the  rule. — We  positively  swear 
that  issue  is  joined*  There  was  nothing  to  add  but  the 
similHer;  and,  by  the  rule  of  Trinity  Term,  1  Geo.  2,  the 
plaintiff  may  add  the  similiter ^  and  make  up  the  issue, 
when  the  defendant  is  not  let  in  to  allege  any  new  matter, 
or,  if  the  plaintiff  neglects  to  do  so,  the  defendant  may  do 
it  himself.  The  inference,  therefore,  i^,  that  the  issue  has 
been  made  up  by  the  defendant,  as  he  swears  it  is. 

GuRNEY,  B.  (a)  —The  cause  is  not  at  issue  without  a 
similiter* 

Rule  discharged. 

(a)  Sitting  alone. 
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Wood  «•  Rat« 
«  Gentleman"     SuSB  Y  Opposed  the  bail  in  this  case,  and  objected  to 

is  a  good  de- 

scription  of  a  the  notice  of  justification  and  the  affidavit.  No  place  was 

Pm/  offiee^.  mentioned  in  the  affidavit  where  it  was  sworn;  and  die 

wh^**^th*^-  ^^Py  ^**  wrongly  intitied  Thomas  Woody.  George  Alex* 

davit  of  juscifi-  andcT  Ray,  the  notice  being  George  Henry  Ray* 

cation  was  sworn 
need  not  be 

mentioned.  Alderson,  B.(o)— The  placc  not  being  mentioned  ii 

not  material;  and  if  the  affidavit  is  irregular,  you  are 
entitled  to  costs  as  if  there  were  no  affidavit;  but  yoa 
are  at  liberty  to  examine  him  on  the  facts  stated  in  the 
affidavit. 

Bu^by  then  objected  to  his  description.  He  was  a  clerk 
in  the  Post  Offifse,  and  had  described  himself  as  a  gentle- 
man. 

AiiDBRsoNa  B. — I  think  the  description  is  sufficient 

Upon  further  examination,  the  bail,  having  admitted 
that  he  had  taken  the  benefit  of  the  Insolvent  Act  in  I838i 
and  had  not  paid  his  creditors,  was  rejected* 

Bail  rejected. 

(a)  Sitting  alone  • 
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N1CHOLL8  V.  Chambers, 


MLELL  Y  shewed  cause  against  a  rule  which  had  been  Upon  a  trial 
obtained  by  Comyn,  for  setting  aside  the  judgment  and  all  ffrnl  4,  ^  42, 
subsequent  proceedings,  with  costs,  for  irregularity.    The  {^"^^^^blSn  a 
cause  was  tried  before  the  under-sheriff,  under  the  3  &  4  a  verdict,  got  his 
Will.  4f,  c  4S.    The  jury  process  was  returnable  on  the  signed  judg^  " 
23rd  oiMay;  the  cause  was  tried  on  the  27th,  by  order  J^eday?! 
of  a  Judge,  and  on  the  same  day  the  costs  were  taxed,  ^«^y  upon  the 

,  construction  of 

and  judgment  signed.   He  contended,  that,  upon  the  con-  section  is,  that 
struction  of  the  18th  clause  (a),  the  judgment  was  regular.  wM^re^^o)^"^ 
He  also  referred  to  rule  67  of  H.  T.  2  WiUU  4. 

Comyn^  in  support  of  the  rule,  contended,  that  the 
latter  part  of  the  clause,  which  gave  only  the  like  force 
and  effect  to  a  verdict  under  that  act  as  a  verdict  at  iVm 
Prius,  prevented  the  plaintiff  from  taxing  costs  and  signing  . 
judgment  sooner  than  a  plaintiff  could  do  upon  a  verdict 
at  Nisi  Prius,  who  in  such  case  could  not  have  costs 
taxed  till  after  four  days  in  term,  when  the  plaintiff  might 
move  for  judgment,  and  the  defendant  might  move  in 
arrest  of  judgment.  If  this  had  been  a  trial  in  vacation 
under  the  1  WilL  4,  c.  7^  the  plaintiff  might  have  applied 
for  immediate  execution ;  but  then  he  must  have  given  up 


(a)  A^liich  enacts,  "  That>  at 
the  return  of  any  such  writ  of  in- 
qinry,  or  writ  for  the  trial  of  such 
issue  or  issues  as  aforesaid,  costs 
shall  be  taxed,  judgment  signed, 
and  execution  issued  forthwith, 
unless  the  sheriff  or  his  deputy, 
before  whom  such  writ  of  inquiry 
may  be  executed^  or  such  sheriff^ 
deputy,  or  Judge  before  whom 
such  trial  shall  be  had,  shall  cer- 
tify under  his  hand  upon  such 
ynit,  that  judgment  ought  not 


to  be  signed  until  the  defendant 
shall  have  had  an  opportunity  to 
apply  to  the  Court  for  a  new  in- 
quiry or  trial,  or  a  Judge  of  any 
of  the  said  Courts  shall  think  fit 
to  order  that  judgment  or  execu- 
tion shall  be  stayed  till  a  day  to 
be  named  in  such  order;  and  the 
▼erdict  of  such  jury,  on  the  trial 
of  such  issue  or  issues,  shall  be  as 
valid  and  of  the  like  force  as  a  ver- 
dict of  a  jury  at  NUi  Prita, 
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NiCHOLLS 
V. 

Chambbri. 
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the  costs.    But,  according  to  the  usual  practice  upon  triab 
at  Nisi  Prius,  costs  cannot  be  taxed  immediately. 

BoLLANDy  B. — I  think  the  rule  should  be  disdiarged} 
and  thaty  upon  the  construction  of  the  18th  clausct  the 
plaintiff  may  have  hb  costs  taxed  immediately. 

Aldbrson,  B. — I  am  oF  opinion  that  the  plaintiff  is  en*> 
titled  to  liis  judgment  as  soon  as  he  can  get  his  costs  taxed# 

Rule  discharged,  with  costs. 


IVhere,  on  ac- 
count of  the  de-* 
fendant't  reti- 
dence  being  un* 
known,  the 
Court  gives  leave 
to  serve  him 
in  a  particuUr 
manner,  they 
will  not  make  a 
prospective  rule 
that  service  of 
future  rules,  &c. 
may  be  effected 
in  the  same  way. 


Martin  v.  Colvill. 

O.  CRESS  WELL  moved  that  service  of  the  declaration 
might  be  good  service  by  leaving  it  at  the  last  place  of  resi- 
dence of  the  defendant,  and  also  sticking  it  up  in  the  Ex^ 
chequer  Office.  The  summons  had  been  personally  served, 
but  the  defendant  had  removed  when  the  declaration  was 
taken  to  be  served.  He  also  applied  that  the  rule  might 
be  drawn  up  so  as  that  service  of  the  present  and  future 
rules  in  the  same  way  might  be  good  service,  otherwise 
the  plaintiff  might  be  thrown  over  to  the  long  vacation. 
Sedper — 

Alderson,  B. — You  must  have  the  leave  of  the  Court 

on  each  occasion:  after  the  term  application  must  be  made 

to  a  Judge  at  chambers. 

Rule  accordingly. 
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MuDAY  V.  Newman. 

JSELDAM  shewed  cause  against  a  rule  for  judgment  as  It  ii  no  answer 
in  case  of  a  nonsuit,  upon  an  affidavit  of  the  plaintiff  that  judgment  as  in 
he  never  knew  of  the  action  till  the  rule  was  served ;  an  *Hf  ^f  "  5?**" 

'  suit,  that  the 

attorney  of  the  name  of  Penallow  had  sued  in  the  plain-  action  was  com- 

tiflTs  name.    The  rule  had  been  enlarged  from  last  term  ^:S^^\T 

to  enable  the  plaintiff  to  find  Penallow,  but  he  had  been  "Luheluth^'ty 

unable  to  do  so.  '^^^l  plaintiff; 

but  the  proper 
remedy  for  the 

Parke,  B. — I  fear  your  only  remedy  is  against  PenaUow.  the  attorney." 
You  may  have  the  rule  enlarged  to  the  last  day  but  one  of 
the  term,  and  you  may  take  a  rule  nisi  why  PenaUaw  should 
not  pay  the  costs,  upon  an  affidavit  that  you  never  instruct- 
ed the  attorney  (a)« 

(a)  See  Souter  v.  Wattt^  ante,  p.  263. 


M E8TAYER  V.  BiGGS. 

X  HIS  was  an  action  on  a  bond  conditioned  for  the  pay-  in  ^n  action  on 

ment  to  the  plaintiff  of  an  annuity.    Plea — non  esi  factum,  5o^"d*fw"he 

and  issue  thereon,  upon  which  the  plaintiff  obtained  a  payment  of  an 

,.  annuity,  an  ob- 

verdict.  jection,  that  the 

bond  was  not 
inrolled  as  it 

Mansel  having  obtained  a  rule  nisi  for  a  nonsuit  on  two  ought  to  have 

points  reserved  at  the  trial :  first,  that  the  bond  required  takenadvantage 

inrolment  under  the  provisions  of  the  Annuity  Act;  and,  of7^"l//£!* 

secondly,  that  the  stamp,  which  was  a  common  deed  stamp  ^'^  ^^  ™^t 
of  !/.  15^.,  was  insufficient. 

Cowling  shewed  cause,  and  contended,  that  such  an 
objection  could  not  be  taken  upon  the  plea  of  non  est/ac' 
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1834.        turn,  but  should  have  been  pleaded.     He  argued  at  great 
M   TATBR     I^^S^^  against  the  validity  of  the  objection  taken  at  the 


B/aas. 


trial. 


Memself  in  support  of  the  rule,  cited  Hill  v.  The  Mat- 
Chester  and  Salfard  Water -Works  Company  (jci),  as  an  an* 
thority  that  the  objection  as  to  the  inrolment  was  admissible 
under  non  est  factum^  and  endeavoured  to  support  the 
rule  upon  both  grounds. 

Parke,  B. — I  am  of  opinion  that  there  is  no  foiuidation 
for  either  of  the  objections^  and  that  the  want  of  an  inrol- 
ment ^f  it  were  necessary)  could  not  be  urged  as  an  objec- 
tion on  the  plea  of  nan  est  factum*  It  is  a  general  rule  that 
statutory  objections  must  be  pleaded.  HM  v.  The  Mask- 
Chester  and  Bedford  Water  Works  Company  was  an  en- 
tirely different  case;  the  defendant  there  endeavoured  to 
shew  that  the  seal  was  not  the  seal  of  the  company.  The 
rule  must  therefore  be  discharged. 

The  other  Barons  concurred. 

Rule  discharged. 

(a)  2  Nev.  &  Manmng,  673. 


Hill  v.  Mills. 

A  motion  to  set  JlLATT  shewed  cause  against  a  rule  of  Manself  for 
cutor^ju^^*ent  Setting  asidc  an  interlocutory  judgment,  with  costs.  The 
wWch*5li^'^'-  declaration  was  delivered  on  the  10th  of  May,  and  judg- 
ed becauMsa      meut  was  signed  on  the  15th»  after  a  plea.     On  the  same 

plea  was  plead- 
ed in  the  name 
of  a  person  who 

was  not  an  attorney- — Held  in  time,  on  the  23rd,  the  day  of  executing  the  writ  of  inqiiirx,  tfaoiigh 
the  notice  of  executing  jthe  inquiry  was  tenred  on  the  15th  of  May. 
A  plaintiff  cannot  treat  such  a  plea  as  a  nullity. 
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day  notice  was  given  of  a  writ  of  inquiry,  to  be  executed  ^  l^^^ 
on  the  S3rd.  The  motion  was  not  made  till  the  latter  day* 
The  action  was  for  a  bill  of  costs.  It  was  contended,  that 
the  motion  was  too  late.  The  Court  overruled  this  ob« 
jection.  It  was  then  contended,  that  the  plea  being 
pleaded  by  an  attorney  different  from  the  one  who  had 
before  acted  in  the  cause  for  the  defendant,  entitled  the 
plaintiff  to  treat  the  plea  as  a  nullity.  It  was  also  denied 
that  he  was  an  attorney*  But  the  Court  intimated  that 
that  motion  had  better  be  referred  to  the  Master*  The 
Master,  on  reference,  found  that  Eley  had  pleaded  in  the 
name  of  Cole,  without  a  written  authority;  but  that  the 
plaintiff  ought  not  to  have  treated  the  plea  as  a  nuUity; 
and  the  judgment  was  accordingly  set  aside,  without  costs. 

The  Court  made  the  rule  absolute,  with  costs;  the  de- 
fendant to  take  short  notice  of  trial. 
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Ashley  v»  Flaxman. 

€jrURNE  Y  shewed  cause  against  a  rule  which  had  been  where  a  plain- 
obtained  by  Erie,  for  judgment  as  in  case  of  a  nonsuit,  roited  *and*the  ' 
The  plaintiff  had  been  nonsuited,  but  ihe  nonsuit  was  set  n<»uuit  was  af- 

terwardi  aet 

aside  on  payment  of  costs.    The  costs  had  since  been  aside  on  pay- 
paid.    He  cited  King  v.  Pippeti{a),  and  Mewbum  v.  ^«^,^thiirthr" 
Langley{b)f  to  shew  that  the  defendant  could  not  move  ^f^^J^.^J^!'* 
&r  judgment  as  in  case  of  a  Ljnsuit^  after  the  cause  had  >no^«  for  jud^ 

,  .IV  .  •  I  ment  as  in  case 

been  once  taken  down  to  trial.  of  a  nonsuit,  but 

must  take  the 
cause  down  by 

Per  Curiam — The  proper  course  for  the  defendant  is  '^'^•®' 
to  take  the  cause  down  by  proviso.     The  rule  must  be 
discharged. 

Rule  discharged, 
(a)  1T.R.492.  (^)3T.R.l. 
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Jones  r.  Roberts  and  Another. 

A  plea  was  ai-  JLdLOYD  moved  for  judgment  for  the  plaintiff  on  are* 
amended  after  plication  of  nul  tiel  record.  The  defendants  were  sued  as 
xep£d,'ai!d  the  ^xecutors,  and  pleaded  a  judgment  recovered  for  3(NL  in 
cauae  waa  In  the  the  Court  of  Great  Sessions  of  Denbigh.    The  plaintiff 

paper,  under  o  ■: 

special  drcum-    replied  fiui  tiel  record. 

stances. 

J.  Jertu  applied  for  leave  to  amende  by  striking  out 
the  allegation  of  the  judgment;  for,  upon  inquiry,  it  was 
found  that  there  had  been  judgment  by  default,  but  it  was 
only  entered  in  the  books  of  the  Court,  and  wasmot  enter- 
ed of  record;  and  since  the  act  of  11  Geo.  4  &  1  WilLi, 
c.  70,  no  one  having  power  to  draw  up  the  record,  it  has 
become  impossible  to  produce  it.  The  plaintiffs  replied  at 
first  that  the  judgment  was  kept  on  foot  by  firaud ;  and  oa* 
rejoinder  to  that  replication  there  was  a  demurrer,  which 
was  argued,  and  the  Court  gave  time  to  amend  (a).  The 
defendants  have  now  pleaded  nul  tiel  record. 

Lloyd,  contrhy  opposed  the  application,  contending  that 
he  was  entitled  to  judgment,  no  record  being  produced; 
and  the  lapse  of  time  was  a  sufficient  objection  as  the  re- 
plication was  delivered  a  month  ago* 

.  Lord  Lyndhurst,  C.  B. — Under  the  circumstances,  I 
think  it  is  reasonable  to  allow  the  amendment*  There  is 
a  minute  in  the  book,  and  they  will  amend  as  they  may  be 
advised. 

Judgment  for  the  plaintiff,  unless  the  defendant 
amends  in  ten  days,  and  produces  an  affidavit 
of  the  facts. 

(a)  See  Jones  v.  Roberts,  2  C.  &  M.  219. 
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BoHRS  V.  Sessions. 
mm.no  WLES  shewed  cause  against  a  rule  which  had  'n  covenant  on 

ft  fftraiinflr  lease 

been  obtained  by  Channel^  for  changing  the  venue  in  this  ofiandin£M«x, 
action  from  Middlesex  to  Essex.     He  contended  that  the  ^^^"^^^l^Jl 

coveDants  relat- 

application  was  too  early,  being  before  plea.     He  relied  »»»*<>  tbe  cuiti- 

.  Yation  of  the 

upon  Weaiherby  v.  Goring  (a),  where,  in  an  action  of  co-  land,  the  Court 
venant,  a  similar  motion  being  made  before  plea,  the  the^nuetobe 
Court  held  that  the  motion  was  made  too  soon.     In  that  ^ifjjf^  ^'^^ 

Mtddlesex  to 

case,  it  was  said,  that,  until  issue  has  been  joined,  the  Essex  before 
Court  cannot  tell  whether  the  defendant  inteqds  to  set  up 
any  defence  to  the  action;  and  he  cannot  be  entitled  to 
change  the  venue  in  an  action  on  a  specialty  unless  it 
appears  clearly  that  he  will  have  some  witnessses  to  exa- 
mine on  the  trial  of  the  cause.  The  present  is  an  action 
of  covenant,  and  the  same  objection  applies ;  for,  until  the 
defendant  has  pleaded,  it  is  impossible  to  predict  what 
questions  will  be  raised. 

Channell^  in  support  of  the  rule. — ^The  motion  was  made 
on  an  affidavit  of  special  circumstances.  The  rule  is 
drawn  up  on  reading  the  declaration ;  and  from  that  it  ap- 
pears, that  the  action  is  brought  for  breaches  of  very  spe- 
cial covenants  in  a  farming  lease  of  land  in  Essex.  It 
would  lead  to  extreme  inconvenience,  in  many  cases,  if 
such  a  motion  could  not  be  made,  under  special  circum- 
stances, before  plea ;  for,  perhaps,  there  may  be  judgment 
by  default,  and  then  there  must  be  an  assessment  by  a 
jury,  which  ought  properly  to  come  from  the  county  where 
the  land  is.  In  the  case  cited,  the  deed  was  an  indenture 
of  apprenticeship ;  and  it  was  moved  on  the  ground  of 
the  witnesses  residing  in  a  different  county.  In  that  case, 
there  was  no  affidavit  of  merits,  and  it  did  not  appear 
there  were  any  witnesses  to  examine. 

(«)  5  Dowl.  &  Ryl.  541 ;  3  B.  &  C.  662. 

VOL.  II.  AAA  D.  P.  C. 


Sbbsionb. 
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1834.  Lord  Lyndhurst,  C.  B. — It  is  impossible  we  can  know 

^  the  defence  until  it  is  pleaded.    Suppose  a  release  was 

o.  pleaded.     It  is  always  inconvenient  not  to  abide  by  a  ge- 

neral rule. 

Alderson^  B. — Why  should  we  go  out  of  a  plain» 
simple  rule  ?  Non  constat  that  you  plead  these  matters 
upon  which  you  rely  in  your  affidavit.  The  rule  must  be 
discharged. 

Rule  discharged,  with  costs. 


Hockley  v.  Sutton. 

To  a  declaration  X  HIS  was  a  motion  to  Set  asido  an  interlocutory  judg- 
change  with  the  nienti  which  had  been  signed  as  for  want  of  a  plea,  there 
ibTdeL7^^'  being  several  pleas,  and  no  rule  to  plead  double,  and  no 
pleaded  that  the  signatures  of  counscL  The  declaration  was  on  a  bill  of  ex- 
in  the  first  count  change,  with  the  common  counts.  The  defendant  pleaded, 
^td^hen  du!^;  ^  ^  ^^^  ^^^^  couut,  that  the  bill  was  duly  paid;  secondly ^ 
and  also,  as  to    (hat  he  did  not  promise  as  in  the  first  count  is  alleired; 

the  first  count,  '^  ^ 

that  he  did  not    and,  as  to  the  second  and  subsequent  counts^  be  put  him- 

promise;  and  as       i/>  .« 

to  the  other       Self  upou  the  couutry. 

counts,  that  he 
put  himself  upon 

the  country:—  Mansclf  in  support  of  the  rule,  contended  that  the  plea 
piaintifi'wasjus-  ^^  ^^^  assumpsit  being  now  inadmissible,  under  the  late 
tified  in  treating  puig  f^^  iq  ^  declaration  On  a  bill  of  exchange,  it  was  to 

each  as  a  separate  ° 

plea,  though  the  be  looked  upou  as  no  plea,  and  the  proper  course  would 
dared  inadmis'-  have  been  to  move  to  have  it  struck  out ;  that  no  rule  to 
rules **an^*the'^  plead  double  could  have  been  obtained  for  such  pleas;  and 
last  put  nothing  that,  if  fion  assumpsit  had  been  pleaded  alone,  there  must 

in  issue;  and 
that  he  was 
therefore  Justi- 
fied in  signing  Judgment,  there  hdng  no  signature  to  the  pleas,  or  rule  to  plead  double. 


(a)  H.  T.  4  WiU.  4,  r.  2,  tit.  «  AssumptU^"  ante,  p.  322. 
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haYC  been  a  repleader.    The  last  plea  puts  in  issue  no-         I8d4. 
thing;  it  merely  says^  the  defendant  puts  himself  upon  the 
country;  and,  therefore,  no  signature  was  necessary:  and  «• 

there  being  one  good  plea  to  the  first  count,  the  judg- 
ment signed  upon  the  whole  declaration  is  irregular* 

Lord  Lyndhurst,  C.  B. — The  Court  would  not  have 
treated  them  as  pleas,  if  you  had  not;  but  if  you  plead 
several  matters,  one  of  which  is  of  such  a  nature  that  the 
Court  would  not  have  granted  you  a  rule,  that  does  not 
make  them  the  less  several  pleas. 

Aldersoh,  B. — Can  you  say,  that  your  second  and  third 
pleas  are  so  bad,  that  they  are  no  pleas  at  allf — or,  do  you 
contend,  that  two  irregularities  make  one  regularity? 

Petersdorfff  who  shewed  cause,  then  objected  to  the  af- 
fidavit of  merits,  on  which  also  the  rule  was  obtained,  as 
not  being  sufficiently  positive.  It  was  in  this  £brm:-^ 
**J.  W.,  of  &c.,  saith,  that,  as  far  as  his  knowledge  ex- 
pends, the  defendant  is  ready  to  go  to  trial,  and  that  he 
has  a  good  defence  on  the  merits." 

The  Court  required  a  more  precise  affidavit  to  be  pro- 
duced, which  was  done;  and  the  rule  was  then  made  ab- 
solute on  payment  <^  costs. 

Rule  absolute. 


A  A  3k  t^ 
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Neale  v.  M'Kenzie. 

A  special  plea     TrESPASS  for  breaking  and  entering  the  defendant's 
beiides  the*ge-    dwelling-house,  and  seizing  and  detaining  his  goods, 
nerai  iMae,wm       ^  ^.^j^  ^^-  ^.q  pjead  several  matters,  ri«.  not  guilty,  and 

not  now  be  al-  *  .        T 

lowed,  where      a  justification  for  entering  as  landlord  to  distrain  for  rent 

the  special  mat-   .  «       >        i  i      •       i 

ter  may,  by        in  arrcar  having  been  obtained — 

statute,  be  given 
in  evidence 

under  the  latter  Comyti  shewed  cause.— The  11  Geo.  2,  c.  19,  s.  21,  em- 
powered the  defendant  to  prove  his  special  matter  of  de- 
fence under  the  general  issue ;  and  the  right  so  to  do  was 
speciaUy  saved  by  the  pleading  rules  of  Hilary  Term, 
4  TFii/?.  4(a).  By  the  same  rules  (6),  "  pleas,  avowries, 
and  cognizances,  founded  on  one  and  the  same  prin- 
cipal matter,  but  varied  in  statement,  description,  or  cir- 
stances  only,  are  not  to  be  allowed."  Here,  both  pleas 
must  be  founded  on  the  same  subject-matter,  and  therefore, 
their  introduction  was  inconsistent  with  the  rule. 

Cleasby^  conird^  submitted,  that  the  new  rules  made  no 
difference  in  the  case;  and,  as  before  they  were  promulgat- 
ed the  defendant  had  a  right  to  plead  the  general  issue 
and  a  special  plea  of  justification,  he  was  still  entitled  so  to 
do.  By  such  latter  plea  he  narrowed  the  proof  which  it  was 
necessary  for  him  to  produce,  instead  of  being  compelled 
by  the  plea  of  the  general  issue  to  be  prepared  to  prove 
every  thing. 

Lord  Lyndhurst,  C.  B. — If  the  defendant  f  thinks 
proper  to  plead  the  general  issue,  he  must  be  subject  to 
all  the  inconveniences  attending  that  plea.  Although,  be- 
fore  the  new  pleading  rules,  the  defendant  had  a  right  to 
plead  both  pleas,  yet  that  was  only  by  leave  of  the  Court, 


(a)  Ante,  p.  312.  (6)  Ante,  p.  316. 
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which  may  always  confine  a  defendant  to  the  plea  of  the         1834. 
general  issue,  if  it  thinks  right.    The  defendant   must        ^ 
make  his  election,  and  for  that   purpose  he  may  take  «. 

^     .        ,  M*Kenzie. 

twenty-four  hours. 

BoLLAMD,  B.|  Alderson,  B.,  and  Gurney,  B.,  con- 
curred. 

Rule  discharged,  without  costs  (a). 

(a)  See  1  C,  M.,  &  R.  705,  S.  C. 


Stokes  v.  White. 

X  HIS  was  an  action  on  the  case  for  wrongfully  arresting  By  the  act  of  1 1 
the  plaintifi;  he  being  at  the  time  an  attorney,  and  also  4,  c.  7o,  s.  lo, 
attending  as  a  witness.  The  defendant,  who  was  also  an  JJieCourt^rr^;*- 
attomey,  had  arrested  the  plaintiflT  on  a  capias  of  privilege  chequ^  to  all 
out  of  the  Exchequer  of  Pleas^  for  a  demand  for  business  gave  them  leave 
done  for  him  as  a  clerk  in  court.  The  plaintifi^  had  applied  ^thou?empioy- 
to  LUtledale.  J.,  at  Chambers,  and  obtained  his  discharge,  ^"^  ^^^^  ^".  . 

'       '  '  ^  *•   '  court,  the  pnvi- 

on  the  ground  that  he  was  attending  as  a  witness  on  a  leges  of  the 
trial  under  a  subpoena  at  the  time  of  the  arrest.    There  cieriu  are  not 
was  a  verdict  for  plaintiff  with  U.  damages,  with  leave  for  Jeref^^lhey'* 
the  defendant  to  move  to  enter  a  nonsuit  or  in  arrest  of  ^^y  ^^^i  ^^^^^ 

other  attornies 

judgment;  and  a  rule  niW  having  been  accordingly  obtain-  who  become  in- 
ed  by  Tal/ourd,  Serjt.-  itrr't^r 

as  they  did  be- 
fore. 

Kelly  shewed  cause,  and  contended,  ^rst,  that  an  ac- 
tion would  lie  wherever  a  plaintiff  wrongfully  arrested  a 
defendant,  although  he  might  not  know  that  the  party  was 
protected  at  the  time  of  the  arrest;  secondly,  that  at  all  events 
the  refusal  to  discharge  a  party,  and  opposing  his  dis- 
charge before  a  Judge,  after  knowledge  of  the  illegality  of 
the  arrest,  rendered  the  plaintiff  liable  to  a  special  action 
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1834.  on  the  case,  for  the  subsequent  detention  and  expense  of 
putting  in  bail;  thirdly ,  that,  if  both  these  failed,  the  defen- 
dant in  this  particular  case  was  not  justified  in  arresting 
the  plaintiff,  and  that  he  was  liable  in  damages  for  so  do- 
ing.  The  argument,  however,  turned  principally  upon 
the  third  point,  and  upon  the  construction  ot  the  recent 
act  of  Parliament  opening  the  Court  of  Exchequer.  By 
a  privilege  from  time  immemorial  the  attomies  and  side 
clerks  of  the  Court  of  Exchequer  could  hold  attomies  of 
any  of  the  other  Courts  to  bail  for  fees  and  disbursements 
incurred  as  clerks  in  court,  and  such  attomies  could  not 
plead  their  privilege*  This  had  been  decided  by  several 
cases,  but  was  applicable  solely  to  the  officers  of  this 
Court.  It  was  argued,  that,  by  the  act  of  1 1  Geo.  4  & 
1  WilL  4,  c.  70,  by  which  the  Court  was  thrown  open, 
the  sworn  and  side  clerks  were  abolished.  In  the  present 
case,  though  the  original  writ  which  was  first  sued  out 
issued  before  the  act  passed,  the  alias,  on  which  the  plain- 
tiff was  actually  arrested,  was  issued  some  days  afterwards, 
viz.  on  August  18th,  the  act  having  come  into  effect  on  the 
12th ;  which  was,  therefore,  he  contended,  after  the  privi- 
lege had  ceased  (  and,  as  the  defendant  must  have  known 
it,  the  arrest  was  malicious. 

Lord  Ltndhurst,  C.  B. — How  do  you  shew  that  the  pri- 
vilege ceased  on  the  passing  of  the  act?  The  clerks  iti 
court  are  not  abolished  by  that  act.  They  only  cease 
to  have  any  duties  to  perform.  They  are  not  othervrise 
altered.  That  act  does  not  take  away  their  privilege  that 
I  am  aware  of.  Their  duties  are  transferred  to  other  offi- 
cers only. 

Kelly. — The  act  directs  that  the  business  of  the  offios 
shall  in  future  be  done  by  five  particular  officers  therein 
named,  and  by  no  others.  What  then  has  become  of  the 
clerks  in  court  ?    Their  privilege  was  by  reason  of  their 
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supposed,  eonatant  attendance  on  the  Court  performing,         1834. 
the  duties  of  their  offices.    These  offices  being  abolished, 
or  the  duties  no  longer  to  be  performed,  the  privilege 
ceases  with  them. 

LordLTNDHURST,C.B. — ^There  is  nothingin  the  act,  as 
I  conceive,  to  alter  their  privileges.  That  act  does  not 
abolish  either  the  sworn  clerks  or  the  side  clerks.  It  re- 
cites that  the  business  had  much  increased  of  late,  and 
how  it  had  been  done ;  and  to  facilitate  the  future  trans- 
actions of  the  business  of  the  office,  it  goes  on  to  enact 
that,  in  future,  the  duties  shall  be  done  by  certain  newly- 
created  officers.  The  old  officers  exist,  though  the  duties 
are  transferred.  The  sworn  clerks  still  exist,  and  so  do 
the  side  clerks.  A  side  clerk  was  not  obliged  to  be  ad- 
mitted to  enable  him  to  practise.  They  may  practise  as 
they  did  before:  this  is  one  privilege  clearly  existing. 

Parks,  B,— By  the  act  of  1830,  the  side  clerks  are  re- 
cognised as  existing,  and  they  may  still  practise  as  they 
did  before.  Some,  I  understand,  have  been  admitted  at- 
tomies,  but  others  remain  as  side  clerks,  and  Mr.  fVbiie 
is  one. 

Kelly. — ^They  could  only  practise  in  the  names  of  the 
sworn  clerks  of  the  division,  not  in  their  own  names.     Mr. 

White  was  side  clerk  to  Mr. .     He  practised  before 

the  act  in  the  name  of  the  sworn  clerk.  By  the  act,  the 
sworn  clerks  are  to  do  the  whole  duties,  and  are  not  to 
practise.  How  then  could  Mr.  White  continue  to  prac- 
tise under  the  former  privilege?  The  privilege  was  deri- 
vative through  the  attorney  or  sworn  clerk,  and  they  hav- 
ing ceased  to  practise,  the  privilege  must  cease  with  them. 
The  only  question  is,  as  this  was  an  action  commenced  be- 
fore the  act,  and  continued  afterwards  by  cdiasy  how  it 
could  have  proceeded?   I  conceive  it  could  not  at  all. 
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1834.  When  the  plaintiff  came  to  declare,  he  must  declare  not  in 
his  own  name,  but  in  that  of  the  attorney,  whilst  the  act 
Buys  the  attorney  shall  not  any  longer  practise. 

Lord  Lyndhurst,  C.  B. — ^It  is  quite  clear  from  former 
acts  as  to  side  clerks,  that  they  are  not  merely  attornies. 
The  act  in  question  does  not  deprive  them  of  their  right  to 
practise*  The  act  says,  that  attornies  of  the  other  Courts 
shall  be  admitted  before  they  are  allowed  to  practise.  It 
does  not  say  that  the  side  clerks  are  to  be  admitted.  It 
never  was  intended  to  abolish  them  or  to  affect  their  rights 
to  practise.  And  I  know  it  was  not  the  intention  of  the 
framers  of  the  act  to  alter  their  privileges  in  any  way. 

Parke,  B. — It  is  quite  clear  that  they  are  not  abolished. 
If  they  cannot  any  longer  practise  in  the  names  of  the  sworn 
clerks,  they  may  now  sue  in  their  own  names.  When 
this  process  was  sued  out,  it  was  necessary  it  should  be  sued 
out  in  the  name  of  the  attorney ;  but  the  clerks  in  court 
are  now  entitled  to  sue  in  their  own  names. 

Kelly.^-^If  I  understand  your  Lordships  to  decide  that 
the  act  does  not  abolish  the  sworn  and  side  clerks*,  1  will 
not  press  the  argument  further. 

The  Court  assented,  and  the 

.  Rule  was  made  absolute,  with  costs. 


Kelly  applied  to  have  only  an  arrest  of  judgment ;  but 
the  Court  made  the  rule  absolute. 
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1834. 

Gould  v.  Rasperry. 

JL  HIS  was  a  demurrer  to  a  plea  of  discharge  under  the  a  piea  of  a  dis« 

Insolvent  Debtors'  Act.     In  those  parts  of  the  plea  which  the^oWent 

referred  to  the  plaintiff's  supposed  causes  of  action,  they  ^**''^'?!  ^^ 

were  qualified  by  the  words  **  if  any."  because  it  did 

not  admit  the 
existence  of  the 

Erie,  in  support  of  the  demurrer,  contended  that  the  cause  of  action. 
plea  was  bad,  because  it  did  not  admit  the  existence  of  a 
cause  of  action;  and  a  like  case  in  the  King*s  Bench  was 
cited,  where  the  same  objection  was  held  ^ood. 

Kelly,  cantr&f  cited  several  modem  forms  of  pleas,  in 
some  of  which  the  words  **  if  any  "  occurred ;  in  others, 
the  word  **  supposed'*  was  used.  He  argued,  that  the  ex- 
istence of  the  cause  of  action  was  sufficiently  admitted  for 
the  purposes  of  the  plea. 

The  Court  took  time  to  consider.  On  a  subsequent 
day  Lord  Lyndhurst  said,  the  Court  had  come  to;  the 
same  conclusion  as  the  Court  of  King*s  Bench  had,  that 
the  introduction  of  the  words  ^Mf  any"  rendered  the  plea 
bad ;  but,  as  the  King's  Bench  had  given  leave  to  amend, 
the  defendant  here,  also,  might  amend,  as  there  seemed 
to  be  some  doubt  about  it. 

Demurrer  allowed. 


Barker  v.  Weedon. 

rr.  H*  WATSON  shewed  cause . against  a  rule  which  A  wntofeajitaf 

had  been  obtained  by  Heaton,  for  setting  aside  the  writ  "Shenirof 

for  irregularity,  and  for  discharging  the  defendant  out  of  ^f«sh«riS^^ 

custody,  with  costs.     The  affidavit  was  to  hold  to  bail  for  fl«Wbadonthat 

account,  and  also 
because  the 
words  "indorsed 
hereon"  were  omitted  in  the  writ,  which  purported  to  have  been  issued  in  tti  action  on  the  cote* 
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goods  sold  and  delivered.  The  writ  was  to  answer  the 
plaintiff  in  an  action  on  the  case.  Upon  the  face  of  the 
writ  it  appeared  to  be  directed  to  the  '*  Sheriff  of  Lon- 
don^  instead  of  *'  Sheriffs ;"  and  the  words,  **  indorsed 
hereon/*  were  omitted  in  the  proper  place. 

Alderson,  B. — Both  objections  are  fatal. 

ParrBi  B.«^The  words,  "  on  the  case/*  do  not  fanport 

an  action  otassumpsii:  the  words  in  the  act  are»  ''on 

promises  ;**  and  in  **  case  *'  there  can  be  no  arrest  without 

a  Judge's  order. 

Ilule  absolute  accordingly  (a). 

(a)  See  NieoU  t.  Boyne,  poit. 


FiRLBY  V.  RaLLETT. 

wherethe  arrest  X  HIS  was  a  iiiotion  Calling  on  the  plaintiff  to  shew  cause 

of^May.-^Heid,  ^^V  ^^^  bail-bond  should  not  be  delivered  up  to  be  can- 

^I'o^^A,  celled,  for  a  defect  in  the  affidavit  to  hold  to  bail     The 

to  obtain  the  de-  action  was  On  a  bill  of  exchange,  and  the  affidavit  merely 

fendant's  dU- 

charge  on  the      Stated  that  it  was  **  duly  indorsed." 

ground  of  a  de- 
fect in  the  affi- 
davit, the  Sheriff       ^^  y^  Clarke  shewed  cause,  and  objected  that  the  ap- 

having  in  the  ^  *  .»  r 

meantime  been    plication  was  too  late.     The  capiat  issued  on  the  1 7th  of 

ruled  to  return       -  _  ._,,  ,       _  _     ,       *        ,  • 

the  writ,  and       May*    The  arrest  was  on  the  22nd.  A  rule  to  return  the 
mark  hia  return,  ^j.  igg^gj  q,^  ^jjg  gQ^jj  ^f  May,  and  cepi  corpus  was  re- 
turned on  the  4th  of  June.    The  motion  was  made  on  the 
7th.     He  cited  D' Argent  v.  Vivant  (a)i  and  Doumei  ▼• 
Wiiheringion  (6). 

Archbold,  in  support  of  the  rule. — The  cause  of  the  de* 

(a)  1  East,  330.  (6)  2  Tdunt  243. 
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lay  was^  that  there  was  a  negotiation  on  foot^  which  was  1834. 
broken  off^  and  this  motion  was  made  immediately  after- 
wards. An  application  was  made  in  the  first  instance  to  a 
Judge  at  Chambers.  The  objection  to  the  affidavit  wa« 
held  to  be  fatal  in  two  cases^^M'  Taggari  v*  EUu  (a)  and 
LewiM  ▼«  Gampertz  (6). 


PaUke  B. — ^The  motion  is  too  late. 


Rule  discharged. 


(a)  12  Moore,  ^6;  4  Bingh.         (b)  2  C.&  J.d52;  i  Dowl.  P. 
114,8.0.  C.319,S.C. 


Stewart  v.  Abraham* 

MJOANE  moved  to  set  aside  a  continuance  of  a  notice  of  A  continuance  of 
trial  for  irregularity.   The  original  notice  of  trial  was  con-  Friday  for  Mon- 
tinned  by  a  notice  on  the  l8th  of  April  for  the  21st.  The  ^  "  •"®*^*°*- 
18th  was  on  a  Friday^  and,  as  a  Sunday  intervened,  be 
contended  that  there  were  not  two  clear  days'  notice,  to 
which  he  was  entitled.   He  cited  Orofean  v«  Manning  (a). 

Al0erson,  B.-^Unless  you  are  entitled  to  two  clear 
days,  the  rule  is  to  include  the  first  day,  and  exclude  the 
last ;  here,  you  must  either  include  Friday  or  Monday ,  and 
the  notice  is  therefore  sufficient* 

Rule  refused, 
(a)  2  Cromp.  &  Jer?.  235;  2  Tyrwhitt,  728. 
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1834. 

Richards  r.  Isaac. 

^®***.^^™'»J  tyHILTON,  in  moving  for  judgment  as  in  case  of  a  non- 
V.  B."  and  not  suit,  produced  an  affidavit  intitled  *'  Thomas  David  Isaac 
ji/'         ^     at  suit  of  John  Richards.**    That,  he  contended,  was  a 

sufficient  designation  of  the  cause^  as  such  words  were  al- 
ways employed  in  a  plea;  and  therefore  that. the  affidavit 
was  properly  intitled. 

GuRNBYy  B.^  (sitting  alone). — The  usual  and  proper 

mode  of  intitling  an  affidavit  is  in  the  cause,  "  A.  v.  JBL** 

The  affidavit  here  deviates  from  that  mode,  and  that  has 

never  been  allowed. 

Rule  refused  (a). 

(a)  See  1  C,  M.,  &  R.  709,  S.  C. 


BoHRs  0.  Sessions. 

It  is  too  lace  JSONSOR  having  obtained  a  rule  msi^  for  staying  pro- 
securkyforVoflts  cecdings  till  the  plaintiff  should  give  security  for  costs, 
£ed"'^™''°'    being  resident  in  the  Isle  of  Man— 

UnleM  a  pre- 
vious application       Knowlcs  shewcd  cause,  and  objected  that  the  applica- 

is  made,  the  ^  .  . 

costs  of  the  rule  tiou  was  too  late,  not  having  been  made  till  the  last  day 

will  not  beal-n         i-i<  v-i  ^i*         i_  •  -         ji* 

lowed.  fof  pleadmg,  and  judgment  having  been  since  signed  tor 

want  of  a  plea. 

Parke,  B. — If  you  do  not  deny  that  the  plaintiff  b  resi- 
dent abroad,  he  must  give  security. 

Knowles  cited  Jones  v.  Jones  (a). 

Parke,  B. — If  judgment  is  properly  signed,  the  appli- 

(a)  1  D.  P.  C.dld;    2  C.  &  J. 207-    And  see  Adams  ▼.  Browm,  1 
Dowl.  P.  C.  273-4. 
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cation  is  too  late;  but  the  rule  may  stand  over  till  to-mor- 
row, to  produce  an  affidavit  as  to  when  and  how  the  judg- 
ment was  signed. 

The  motion  was  again  brought  on  before  Gurnet/,  B*, 
when  it  was  stated  that  Parke,  B.,  on  application  at 
Chambers,  set  aside  the  judgment  on  the  terms  of  taking 
short  notice  of  trial. 

Knawles  contended,  that,  if  the  motion  waa  made  abso- 
lute^ it  could  only  be  on  payment  of  costs,  as  security  for 
costs  ought  to  have  been  previously  demanded.  Bailie  v. 
De  Bemales{a),  and  Jones  v.  Jones. 

GuRNEY,  B. — The  rule  must  be  absolute,  on  payment 
of  costs,  and  the  proper  security  given  within  two  days. 

Rule  absolute  accordingly. 
(«)  IB.  &  Aid.  331. 
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BOHRS 
V. 

Sessions. 


Gregory  v.  Tuffs. 

X  HIS  was  one  of  a  great  number  of  actions  brought  by   In  an  action  for 
the  plaintiflF  against  the  defendant  and  other  persons,  for  g^5S".n  un- 
keeping  houses  of  entertainment  for  public  dancing,  music,  >icenMd^ou«e 
&c.  without  being  licensed.     The  case  was  proved  by  some   dandng,  &c., 
witnesses,  who  swore  to  a  great  number  of  instances;  but,  fo/i?c^pufntiff 
on  cross-examination,  admitted  that  they  were  hired  at  5s.   ''"1 5**"  ■"/ 

•^  poflitive,  and 

might,  if  it  was 

answered  by  evidence  on  the  other  side,  the  jury  requested  to  hare  the  act  of  ParH^entlTand^ 
up  to  them,  with  which  they  retired  to  consider  their  verdict,  and  found  in  favour  of  the  defen- 
oant:  tbe  Court,  under  these  circumstances,  granted  a  rule  for  a  new  trial,  considering  that  the 
jury  must  have  put  a  misconstruction  upon  the  act,  and  that  it  was  equivalent,  therefore,  to  a  mis- 
ajr  ection,  on  which  ground  alone  a  new  trial,  in  such  an  action,  is  usually  granted 
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1894.  per  night  to  vkit  Buch  places  with  a  view  of  i^vlog  en- 
dence  in  these  actions.  The  defendant's  counoel  ad- 
dressed the  jury 9  contending  that  no  o0ence  bad  been 
committed  within  the  meaning  of  the  act,  and  cited 
sereral  authorities.  He  also  put  it  to  the  jury,  whe- 
ther they  could  beMeve  the  witnesses ;  but  no  witneaaes 
were  called  on  the  part  of  the  defendant.  After  the 
had  been  summed  up  by  Lord  Lyndhurst,  C.  B.,  who 
pressed  his  opinion  that  the  case  had  been  clearly  made 
out,  if  the  witnesses  could  be  believed,  and  that  the  de- 
fendant, if  he  had  thought  proper,  might  have  caUed  wit^ 
nesses  to  contradict  them  if  their  evidence  was  false,  die 
jury  were  about  to  retire,  when  they  requeated  that  they 
might  have  the  act  of  Parliament  handed  up  to  them, 
which  the  learned  Judge  allowed,  no  one  objecting  to  it; 
but  some  of  the  counsel  had  left  the  Court.  The  jury  re- 
tired, and  found  a  verdict  for  the  defendant 

FoUett  obtained  a  rule  nisi  for  a  new  trial,  upon  the 
ground  that  the  jury  ought  not  to  have  had  the  act  of 
Parliament  handed  up  to  them,  but  ought  to  have  taken 
the  law  from  the  summing  up  of  the  learned  Judge;  that 
the  verdict  was  so  manifestly  against  the  evidence,  that  it 
could  not  be  presumed  but  that  they  had  put  a  wrong  con- 
struction upon  the  act,  and  that  it  amounted  to  a  misdi- 
rection. The  Court;  granted  a  rule  nisi.  Lord  Lyndkwst^ 
C.  B.,  observing,  that  there  would  be  no  security  if  juries 
were  to  take  upon  themselves  to  interpret  the  law. 

Law  and  Plait  shewed  cause. — The  doubt  with  the 
jury  was  upon  the  credibility  of  the  witnesses.  They  cited 
Brook  V.  Middleton  (a),  to  shew  that  a  verdict  for  the 
defendant  in  a  penal  action  could  not  be  set  aside  on  ac- 
count of  its  being  against  evidence. 

{a)  10  East,  268. 
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Lord  Lyndhurst,  C  B.— Tbe«e  witnesses  might  have 
been  contradicted. 

ALDERSoiTt  B. — ^The  couoael  for  the  defendant  put  it  to 
the  jury  on  the  question  of  law  as  well  as  of  fact :  several 
cases  were  cited,  and  the  other  side  was  not  heard. 

Law  and  PlaiU — It  would  be  very  inconvenient  if  a 
counsel  was  obliged  to  divide  his  address :  first,  as  to  the 
law,  and,  secondly,  as  to  the  fact.     Suppose  an  indictment. 

Aldehson,  B.— There  the  jury  is  judge  both  of  law 
and  fact. 

FoUett. — The  argument  on  the  other  side  amounts  to 
this,  that  juries  may  refuse  to  put  penal  acts  in  force. 

Lord  Lyndhurst,  C«  B. — The  only  ground  for  a  new 
trial  is^  that  the  jury  may  have  formed  their  verdict  on  4 
misapprehension  of  law.  The  jury  may  have  been  vir" 
tually  misdirected  by  allowing  them  to  have  the  act*  The 
proof  was  of  such  a  nature,  as  to  lead  irresistibly  to  the 
conclusion  that  the  jury  must  have  formed  their  verdict 
CD  a  misapprehension  of  law. 

The  Court  took  time  to  consider  their  judgment,  which 
was  afterwards  delivered  by  — 

Lord  Lyndhurst,  C.  B. — This  was  a  motion  for  a  new 
trial  in  a  penal  action  after  a  verdict  for  the  defendant.  It 
b  not  usual  to  grant  a  new  trial  in  such  an  action,  except 
for  a  misdirection.  Now,  if  the  jury  have  been  misled  by 
their  own  act,  there  is  no  reason  why  a  new  trial  should  not 
be  granted,  if  we  are  satisfied  that  they  were  mistaken  in 
point  of  law.  We  are  satisfied  in  this  case,  the  evidence 
being  so  extremely  clear  in  favour  of  the  plaintiff,  that  the 
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1834.        jury  did  not  find  tbeir  verdict  on  a  misapprehension  of 

Gregory      ^^^^9  ^^^  ^^  ^^^'     We  have  mentioned  the  case  to  the 
V-  Judges  of  the  other  Courts,  and  they  agree  with  ub.     The 

rule  will,  therefore,  be  absolute  for  a  new  trial. 

Rule  absolute. 


FiDGETT  r.  Penny. 

In  an  action  on  X  HE  declaration  in  this  case  contained  a  count  for  money 
ed,tbedefen-  '  ^^^  ^"^  received,  and  on  an  account  stated.  The  de- 
dant  cannot        fendant  pleaded  non  assumpsit    The  declaration  bore 

now,  under  the  *  * 

plea  of  non  at-  date  since  the  first  day  of  last  Easter  Term,  and^  there- 
evidence  a  sub-  fore,  that  case  was  subject  to  the  rules  of  Hilary  Term, 
S'll^dto'i^"n*  4/FfK.  4(a),  the  claim  sought  to  be  recovered  by  the 
his  favour.         plaintiff  amounting  to  a  sum  less  than  SOL     A  Judge's 

order  was  obtained  under  the  3  &;  4>  fFii/2. 4,  c.  4S,  s.  17, 
for  trying  the  issue  before  the  Secondary.  At  the  trial, 
the  plaintiff*  put  in  evidence  an  account  dated  the  5th 
of  February y  which  stated  between  himself  and  the  de- 
fendant; from  which  it  appeared,  that  a  balance  of  9/. 
\s.  wais  in  his  favour.  The  particulars  of  the  p]ainti£P's 
demand  coincided  with  the  account  so  given  in  evidence. 
On  the  part  of  the  defendant,  it  was  proposed  to  give 
in  evidence  a  second  account,  dated  lOih  March^  by 
wiiich,  it  was  said,  the  plaintifi^  would  appear  to  be  in- 
debted to  the  defendant.  The  Secondary  refused  to  ad- 
mit the  evidence,  on  the  ground  that  it  was  not  compe- 
tent for  the  defendant  to  give  such  proof  under  the  plea 
which  he  had  put  on  the  record.  Leave  was  reserv- 
ed, however,  for  the  defendant  to  move  to  set  aside  the 
verdict  found  for  the  plaintiff,  and  enter  one  for  the  de« 
fendant,  or,  in  the  alternative,  for  a  new  trial.     Pursuant 

(a)  Ante^  p.  322. 
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to  this  leave,  a  rule  nisi  was  obtained,  and  cause  having         1834. 
been  shewn  against  it — 

Heaton  was  heard  in  its  support. — He  submittedy  that, 
as  the  second  account  stated  between  the  parties  shewed 
that  the  plaintiff  had  no  cause  of  action  at  the  time  of 
suing  out  the  writ,  the  plaintiff  could  not  recover  on  the 
first  account.  If  the  plaintiff  were  permitted  so  to  pro- 
ceed, no  matter  how  long  previously,  an  account  had  been 
stated  between  the  parties,  shewing  the  defendant  to  be 
indebted  to  the  plaintiff,  or  how  many  accounts  had  since 
been  settled,  proving  the  liability  to  be  the  other  way, 
the  plaintiff  would  still  be  entitled  to  recover  on  the  first 
account. 

Lord  Lyndhurst,  C.  B.—- From  the  particulars  of  de- 
mand furnished  by  the  plaintiff,  the  defendant  must  have 
known  that  the  action  was  brought  upon  the  first  account. 
From  that,  it  appeared  that  the  plaintiff  was  clearly  enti- 
tled to  recover  the  balance.  The  defendant  has  pleaded, 
however,  only  non  assumpsit;  and,  since  the  new  pleading 
rules,  the  defence  of  the  second  account  cannot  be  given 
in  evidence  under  that  plea.  The  rule  directs  (a),  that,  in 
the  action  of  assumpsit,  "  except  on  bills  of  exchange  and 
promissory  notes,  the  plea  of  non  assumpsit  shall  operate 
only  as  a  denial  in  fact  of  the  express  contract  or  promise 
alleged,  or  of  the  matters  of  fact  from  which  the  contract 
or  promise  alleged  may  be  implied  by  law.*'  According  to 
this  rule,  it  is  clear  that  the  defendant  could  not,  under 
his  plea,  have  given  the  second  account  in  evidence. 

Alderson,  B. — The  second  account  is  either  a  pay- 
ment or  a  set-off,  and  the  defendant  by  pleading  the  general 
issue  has  precluded  himself  from  either  of  those  defences ; 

(a)  Ante,  p.  322. 
VOL.  II.  B  B  B  D.  P.  C. 
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for,  by  rule  3,  under  the  same  bead  (a),  the  pleas  of  pay- 
ment  and  set-off  must  be  specially  pleaded. 

GuRNEY,  B.,  concurred. 

Rule  discharged  (i). 

(a)  Anti,  p.  323.  {b)  Ste  also  1  C,  M.,  &  R.  108,  S.  G. 


Jacobs  v.  Phillips. 

Interlocutory  XN  thiB  case,  when  the  cause  was  called  on  for  trial,  an 
under^iirorder  affi<iavi(  being  produccd  on  the  part  of  the  defendaiit, 
®'^^''/*^^"*  **y  stating  the  absence  of  a  material  witness,  an  order  otNid 

a  defendanti  ®  ^  '  ^ 

previous  to  his  Prius  was  accordingly  made  for  putting  off  the  trial  oo 
proveTb'uunder  Payment  of  the  costs  of  the  day  by  the  defendant.  These 
^e  fiat,  and       costs  wcrc  accordinfflv  taxed,  and  the  allocatur  was  for 

therefore  the  »  ^  » 

certificate  is  a  131/.  9«.    The  Order  of  Nisi  Prius  was  afterwards  made 

them,  ahhough  »  i^^lc  of  Court.    On  the  S4th  of  Januartf  following,  a  fiat 

bM  teefo'bLTn.  "*'**^  against  the  defendant,  and  under  it  be  was  declarrf 

ed  before  the  a  bankrupt.     On  the  Slat  of  jtpril  be  was  takea  on  as 

lowed.  attachment  for  the  above  sum,  and  on  the  22nd  he  obtained 

Court  wui^dis-  ^'^  certificate,  which  was  afterwards  confirmed  on  the  17tk 

charge  the  of  j|/i,y  |,y  the  Court  of  Revicw.  The  defendant  still  re- 
bankrupt  the  ^    "^ 

certificate  must  maining  in  custody,  a  rule  nisi  was  obtained  for  bis  dis- 
charge, on  the  ground  of  bis  having  obtained  his  certifi- 
cate, the  claim  for  costs  being  proveable  under  the  fiat 

Hutchinson  shewed  cause. — He  objected  that  it  did  not 
appear  that  the  certificate  had  been  inroUed  pf  reoord  ia 
pursuance  of  the  provisions  of  6  Geo.  4,  c.  16,  a.  128. 

FoUett,  contri,  submitted,  that  it  was  the  allowance,  and 
not  the  inrolment  of  the  certificate,  which  entitled  the 
bankrupt  to  be  discharged. 

Lord  Lyndhurst,  C.  B.,  thought,  that,  as  the  proof  re- 
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quired  by  the  statute  of  the  certificate  being  allowed  had         1B34. 
not  been  given,  the  Court  could  not  take  notice  of  it 
The  better  course,  therefore,  was  to  let  the  rule  be  en* 
larged  until  the  certificate  was  inrolled>  unless  the  objec- 
tion was  waiyed. 

Hutchinson  then  agreed  to  proceed  to  the  merits,  on 
condition  that,  if  the  Court  should  be  of  opinion  that  the 
rule  ought  to  be  made  absolute,  it  should  not  be  drawn  up 
until  the  certificate  was  inroUed.  He  contended,  that  the 
certificate  only  freed  a  bankrupt  from  debts  due  by  him, 
or  claims  or  demands  rendered  proveable  by  the  provisions 
of  the  Bankrupt  Act.  The  words  of  the  Bankrupt  Act  dif* 
fered  from  those  of  the  Insolvent  Debtors'  Act,  7  Geo.  4f, 
c.  57,  8.  60,  which  discharged  the  insolvent  from  costs, 
and  the  effects  of  every  decree  or  order  for  them.  By 
s.  121  of  the  Bankrupt  Act,  the  effect  of  the  certificate  is 
confined  to  debts  and  "  all  claims  and  demands  hereby 
made  proveable  under  the  commission."  The  latter  words 
of  the  section  evidently  only  apply  either  to  debts  or  claims 
and  demands  which  might  subsequently  become  debts,  as 
in  the  case  of  annuities.  In  such  a  case  as  this,  it  is  per- 
fectly clear  that  an  action  of  debt  would  not  lie.  He  cited 
Emerson  v.  Lashley  (a).  Fry  v.  Malcolm  (6)»  Carpenter 
▼•  Thornton,  (c).  Ex  parte  Stevenson  (cQ.  Then  the  order 
o£.Nisi  Prius  could  not  be  considered  as  an  agreement,  for 
it  was  impossible  to  state  any  consideration.  The  case  of 
ftiley  V.  Byrne  (e)  was,  therefore,  distinguishable  from  the 
present.  The  c^L^^oi  Ex  parte  Eicke  {/),  and  Ex  parte 
Hill  {g),  and  others  of  that  class^  only  shew  that,  where 
costs  are  incurred  in  prosecuting  a  claim  of  debt,  they  are 
incorporated  with  it,  and  the  Courts  will  not  separate 

(a)  2  H.  Bl.  251.  {e)  2  B.  &  Adol.  779. 

ib)  4  Taunt.  706.  (/)  1  Glynn  &  J.  261, 

ie)  3  B.  &  Aid  62.  {g)  11  Vcs.  646. 
{d)  I  Mont.  &  M'Arthur,  262. 

B  B  B  2 
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1834.         them  from  it;  and,  therefore,  the  certificate  is  a  bar  to 
them. 

Folleit  in  support  of  the  rule. — The  other  side  contends, 
that,  in  order  to  render  the  certificate  a  discharge  of  the 
defendant's  liability,  the  demand  must  constitute  a  debt 
All  that  is  necessary,  however,  is  that  the  demand  should 
be  ascertained.  It  is  of  no  importance  whether  the  de- 
mand is  the  subject  of  an  action,  a  suit  in  equity,  or  an 
attachment,  whether  at  law  or  in  equity.  A  petitioning 
creditor's  debt,  it  is  true,  must  be  a  legal  one;  but  it  does 
not  at  all  follow,  because  that  is  the  case,  that  only  legal 
debts  are  proveable  under  the  commission.  The  distinc- 
tion between  the  debt  which  will  support  a  commission  and 
that  which  is  proveable  under  it,  is  clearly  ascertained  and 
acted. on.  He  cited  Ex  parte  Charles  (a),  Eden  9  Bank- 
rupt Law  (6),  Gregory  v.  HurriU  (c).  Ex  parte  Hill  (</)» 
Carpenter  v.  Thornton  (e).  Whatever  the  claim  may  be, 
if  it  be  of  a  pecuniary  nature,  if  its  amount  be  ascertained 
before  the  bankruptcy,  in  whatever  manner  it  can  be  en- 
forced, it  is  barred  by  the  commission.  Where  a  contempt 
of  Court,  strictly  so  called,  has  been  committed,  as  in  the 
case  of  disobedience  to  a  subpoena,  there  is  a  difference. 
But  in  cases  of  contempt  in  not  paying  costs,  the  proceed- 
ing is,  in  fact,  only  an  enforcement  of  a  pecuniary  claim, 
and  therefore  comes  within  this  principle.  That  is  the 
rule,  whether  the  remedy  of  the  party  is  against  the  goods 
and  the  person  of  the  defendant,  or  against  his  person  only; 
as  in  the  case  of  equitable  demands,  which,  though  prove- 
able, can  only  be  enforced  against  tlie  person.  Cases  are 
collected  in  Eden^e  Bankrupt  Law,  p.  4*13,  in  which, 
although  the  debt  was  not  proveable  under  the  commission, 

(a)  14  East,  210.  8  D.  &  R.  270;  5  B.  &  C.  341 . 

(6)  Pa^  42,  ed.  2.  {d)  11  Ves.  646. 

<c)  3  B.  &  B.  212 ;  6  Moore,  (e)  3  B.  &  Aid.  62. 
525;  8  Moore,  189;  1  Bingh.  336 ; 
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the  bankrupt  was  entitled  to  his  discharge.     On  these         1834. 

authorities,    therefore,    the  defendant  is  entitled  to  be 

discharged. 

Cur.  adv.  vulL 

Lord  Lyndhurst,  C.  B.— -Taking  all  the  circumstances 
into  consideration^  we  think  there  was  no  agreement  to  pay 
these  costs.  Our  decision,  however,  does  not  depend  on 
that  question.  We  think  there  was  an  ascertained  claim 
previous  to  the  bankruptcy,  which  might,  therefore,  have 
been  proved  under  the  fiat ;  and  therefore  the  defendant  is 
entitled  to  his  discharge. 

Rule  absolute,  but  not  to  be  drawn  up  until  the 
certificate  shall  be  inroUed  (a). 

(a)  1  C,  M.,  &  R.  195,  S.  C. 


Spicer  v.  Burgess. 

,AD0LPHUS  and   Thesiger  shewed  cause  against  a  Where  a  release 
rule  nisi  for  a  new  trial.    It  was  an  action  of  trespass ;  and   ^as^een'^^ 


exe- 


on  the  part  of  the  defendant  it  became  necessary  to  release  5"^?»  f^^^' 
two  persons  named  Churchill  and  Pizxey,  in  order  to  ed  to  him,  the 
render  them  competent  as  witnesses.     On  production  of  wt^tss  is  intro- 
the  release,  it  appeared  that  it  had  originally  been  pre-  f^'^uJn^t  re- 
pared  for  Churchill  only.    As  the  cause  proceeded,  how-  executed,  it  is 

.  11  1.  1  -n*  1  not  necessary  to 

ever,  it  was  thought  expedient  to  release  Ptzzey  also*  have  afresh 
His  name  was  therefore  inserted,  and  conformable  altera-  ''*!Qj)fr#  whe- 
tions  made  in  the  instrument.     Previous  to  the  alterations  tb<^' <^ne  stamp 

u  sumaent  on 

the  defendant  had  executed  the  release,  but  it  was  not  a  release  of  two 
delivered  to  Churchill.    The  latter  was  not  aware  of  its  ^  "*"** 
existence,  for  the  defendant's  attorney  had  not  permitted  it 
to  go  out  of  his  possession.   When  the  alteration  had  been 
made  the  defendant  again  executed  the  release.     It  was 
then  objected,  on  the  part  of  the  plaintiff,  that,  at  the  time 
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1834.  of  the  first  execution,  it  was  a  perfect  deed,  and  the  stamp 
consequently  occupied.  When  it  was  re-executed,  and  the 
name  of  Pizzey  introduced,  a  new  stamp  became  requisite. 
No  such  stamp  having  been  used,  the  witnesses  were  not 
competent  The  objection  was  overruled,  and  the  de- 
fendant had  a  verdict  A  rule  nut  was  afterwards  obtained 
for  a  new  trial,  and  against  that  rule  cause  was  now  shewn. 
It  was  contended  that  the  release  being  in  fieri  at  the  time 
the  alteration  was  made,  the  stamp  had  not  been  occupied 
so  as  to  render  it  necessary  to  have  a  fresh  stamp.  They 
cited  Webber  v.  McMocks  (a),  Matson  v.  Booth  (6), 
Jones  V.  Jones  (c).  Doe  d.  Gamons  v.  Knight  (</),  Joh^ 
son  V.  Baker  {e\  ShepherdCs  Touchstone  (/),  Comyns^s 
Digest  {g\  Johnson  v.  Baker  (A). 

Plattf  in  support  of  the  rule,  contended  that  the  re- 
lease to  Churchill  had  become  a  perfect  deed  by  the  ex- 
ecution of  it  for  all  purposes*  The  stamp  had  thus  been 
once  occupied,  and  therefore  could  not  again  be  used. 
He  distinguished  the  present  from  the  cases  cited  on  the 

other  side. 

Cur.  adv.  xndt. 

Lord  Lyndhurst,  C.  B. — Had  the  release  in  the  first 
instance  been  executed  so  completely  that  the  stamp  was 
occupied,  it  could  be  used  no  further,  and  it  could  not  be 
re-executed  without  a  fresh  stamp.  As  long  as  it  remained 
in  fieri  f  however,  the  stamp  could  not  be  considered  as  oc- 
cupied. In  the  case  of  Matson  v.  Booths  which  has  been 
cited,  the  plaintifi*,  with  the  four  sureties,  executed  the 
bond  in  the  usual  manner,  and  tendered  it  to  the  sheriff; 

{a)  3  Camp.  1.  {f)  Page  58,  Preaton's  ed. 

(6)  6  M  &  Sel.  223.  {g)  Fait  (A.  3).  See  Taw  v.  Banf^ 

(c)  1  C.&M.721.  2  Dyer,  1676;   5  B.  &  C.  685! 

(i)  8  Dowl.  &  Ryl.  349 ;  5  B.  &  8  Dowl.  &  R.  356. 

C.671.  (A)  4  B.&A.442. 
(e)  4  B.  &  A.  440. 
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and  there,  the  Court  said  that  all  was  infierif  and  merely  1834. 
in  the  nature  of  an  escrow.  The  cases  of  Murray  v.  Eaa^l  of  gp,c£R 
Stair  (a)>  and  Jones  v.  Jones^  are  decisive  as  to  the  ob-  ti. 

BUROESg. 

jection  taken.  Though  the  release  in  point  of  form  was 
completely  executed,  it  was  placed  in  the  h^nds  of  the 
attorney  to  be  used  only  in  case  of  necessity.  We  are  of 
opinion,  therefore,  Uiat  it  was  in  fieri  only,  and,  therefore, 
that  the  re««x0cution  did  not  render  a  new  stamp  fiecessary . 
It  is  a  matter  of  questioui  whether  two  persons  could  be 
released  on  one  stamp ;  but  that  objection  wHs  not  made 
at  the  trial.  We  are  all  of  opinion  that  the  rule  must  be 
diicharged. 

Rule  discharged  (6). 

ra)  3  B.  &  C.  88;  3  D.  &  R.  278,  S.  C. 
(6)  See  also  1  C,  M.,  &  R.  139,  S.  C. 


Hammond  v.  Thorpe. 

JujRLE  and  Channell  shewed  cause  against  a  rule  nisi^  a  defendant,  by 
requiring  the  plaintiff's  attorney  to  pay  the  costs  of  de-  JJ^^hdrlwVju- 
fending  this  action.  The  facts  on  which  the  rule  had  been  'o'^*  waives  any 
obtained  appeared  to  be  these :  the  plaintiff  was  an  illite-  he  may  have  to 
rate  person,  and  the  attorney,  against  whom  the  application  froIS*the  auor- 
was  made,  induced  him  to  sign  a  paper,  with  the  contents  "f 3[  <oi^the 

o         r   r     y  plaintiff,  on  the 

ofwhichhe  wad  tinacquairtted,  but  which  authorized  the  ground  of  the 

A'^iti^T  .  n  n       action  being 

action  to  be  brought.  It  was  an  action  of  trespass  for  brought  without 
breaking  the  plaintiff's  close,  and  the  defendant  pleaded  J^r?'"^^*"^ 
leave  and  licence.  When  the  cause  came  on  to  be  tried, 
and  some  of  the  facts  were  disclosed,  the  learned  Judge 
at  Nisi  Prius  suggested  that  it  would  be  better  a  juror 
should  be  withdrawn.  The  parties  yielded  to  this  sugges- 
tion, and  a  juror  was  withdrawn  accordingly.  The  present 
application  therefore  was,  that,  as  the  action  had  been 
brought  without  the  consent  of  the  plaintiff,  the  attorney 
who  had  brought  it  might  be  compelled  to  pay  the  costs  of 
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1834.         the  defendant  incurred  by  him  in  his  defence.     The  affi- 
Hammond      ^^^'^^^  1^  answer  to  the  rule  completely  denied  the  facts 
»•  stated  on  behalf  of  the  defendant. 

Tborps. 

Thesiger  supported  the  rule. 

Alderson,  B.  (a). — The  question  here  is,  whether  the 
defendant,  having  consented  to  the  withdrawal  of  the  juror 
and  the  payment  of  his  own  costs,  can  now  claim  from  the 
plaintiff's  attorney  those  costs  which  he  so  consented  to 
pay*  There  is  no  precedent  for  this  application.  Had  the 
trial  proceeded,  and  the  defendant  had  a  verdict  in  his 
favour,  and  the  plaintiff  was  unable  to  pay  his  coats,  the 
Court  might  perhaps  then  have  placed  the  attorney  in  the 
situation  of  the  plaintiff,  and  required  him  to  pay  the  de- 
fendant's costs  of  defending  the  action.  But  having  here 
consented  to  pay  his  own  costs,  he  cannot  afterwards  cast 
the  burden  upon  another  person.  Besides,  the  affidavits 
on  the  part  of  the  attorney  completely  answer  those  on 
which  the  application  was  founded. 

The  rest  of  the  Court  concurred. 

Rule  discharged,  with  costs  (6). 

(a)  Lord  LytMunty  C.  B.,  was  abseat. 
(6)  See  also  1  C,  M.,  &  R.  64,  S.  C. 
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Millard,  Gent.,  one  &c.,  v.  Millman.  1B34. 

XN  this  case,  the  defendant  was  in  the  custody  of  the   A  prisoner  in 
Marshal,  on  process  issuing  out  of  the  Court  of  King^s  the  Manhail'if 
Bench.    The  plaintiff  sued  out  a  writ  of  detainer,  which  p^'jffi^  ^ 
was  regularly  served  pursuant  to  the  provisions  of  2  Will.   Common  Pleas, 

^  ___,.-.  -  ■/«  n    X       r^  neednotnowbe 

4,  c.  o9,  8. 8  (a).    It  appeared  to  the  officer  of  the  Court,  removed  into  the 
that  the  plaintiff  could  not  declare  against  the  defendant  Warden^in  or- 
in  this  Court  while  he  was  in  the  custody  of  the  Marshal   ^^  ^°  ^  .  ^ 

"  charged  with  a 

A  habeas  corpus  was,  therefore,  obtained  to  remove  him  declaration. 

into  the  Fleet  Prison  for  the  purpose  of  declaring  against 

him. 

Gofdbum,  Serjt.,  applied,  on  behalf  of  the  defendant, 
for  the  enlargement  of  the  time  within  which  the  writ  was 
made  returnable,  on  the  ground  of  his  extreme  age  and 
bad  state  of  health. 

Per  Curiam. — Before  the  passing  of  the  Uniformity  of 
Process  Act,  if  a  defendant  was  in  the  custody  of  the 
Marshal,  it  was  necessary  to  remove  him  by  habeas  cor- 
pus  into  the  custody  of  the  Warden  of  the  Fleet  Prison, 

(a)  3  Dowl.  Stat.  150.  . 
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Millard 

r. 

MlLLUAN. 


previous  to  the  plaintiff  declaring  against  him.  But  since 
the  passing  of  that  statute  that  necessity  and  consequent 
inconyenience  have  been  removed  (a). 

Rule  refused  (6). 


(a)  The  words  of  the  section 
are,  "  that,  when  it  shall  be  i mend- 
ed to  detain  in  any  such  Action  any 
person  being  in  the  custody  of  the 
Marshal  of  the  Manhaltea  of  the 
Court  ot  iCing*i  Bench,  or  of  the 
Warden  of  the  Fleet  Prison,  the 
process  of  detainer  shall  be  ac- 
cording to  the  form  of  the  writ  of 
detainer  contained  in  the  sche- 
dule of  the  act,  and  marked  No.  5; 
and  a  copy  of  stich  process,  and 
of  all  indorsements  thereon,  shall 
be  delivered,  together  with  such 
process,  to  the  sud  Marshal  or 
Wardeti  to  wtiom  the  stole  shall 
be  directed^  and  who  shall  forth- 
with serve  such  copy  upon  the 
defendant  personally,  or  leave  the 
S&tne  tit  his  room,  lodging,  or 
other  place  of  abode;  dhd  such 
process  may  iesue  from  either  ef 


the  said  Courts,  and  the  declars- 
tion  thereupon  shall  and  may  al- 
lege the  prisoner  to  be  in  the  cus- 
tody of  the  said  Marshal  or  War. 
den,  as  the  h/oi  may  be;  md  the 
proceedings  shall  be  as  against 
prisoners  in  the  custody  of  the 
sheriff,  unless  otherwise  ordered 
by  some  rules  to  be  made  by  the 
Judges  of  the  said  Courts.*' 

(6)  See  Bamett  v.  Harris,  clerk, 
ante,  p.  186,  where  it  was  held, 
that  if  a  defendant  is  detnned  in 
the  custody  of  the  Warden,  on 
process  issuing  out  of  the  King's 
befich,  the  declaraiiod  should  state 
him  to  be  in  the  custody  of  the 
Warden;  and  it  is  not  necessary 
to  bring  him  up  by  habeas  corpus 
to  charge  him  with  a  declaration. 
The  above  eks^  is  als6  r^Hed  in 
dM.&Seott,  63. 


If  a  defendant 
•eeks  to  set 
aside  the  service 
of  a  writ  of  dis' 
iringas,  on  the 
ground  of  defec- 
tive indorse- 
ments and  vari- 
ance from  the 
summons,  his 
application  is 
too  late  after  a 
lapse  of  eighteen 
days. 


Wright  v.  Warren. 

rrlLDE,  Serjt.^  shewed  cause  against  k  rule  nUi  ob** 
tained  by  Talfourd,  Serjt.^  for  setting  aside  the  service  of 
a  disiringag,  on  the  ground  that  the  tiatne  6t  the  Attorney 
siling  out  the  sunnhons  had  hot  been  jhrdperiy  indorsed, 
pursuant  td  the  provisions  of  S  fViU.  4,  c.  89,  s.  12  {a))  and, 
secondly i  tliat  the  dutringai  was  issued  into  London,  while 
the  summons  was  issued  into  Middlesex.   The  applicationi 

(a)  3  Dowl.  Stat  153. 


Warren, 
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he  contended^  was  however  too  late.     The  service  of  the         1834. 
distringas  had  been  effected  on  the  30th  o{  March,  but  the       ^,  ^ 

'^  .  Wrioht 

application  to  set  it  aside  was  not  made  till  the  17th  of       _  v, 
April.    According  to  the  directions  of  1  Reg.  Oen.  H^  T. 

2  Will.  4,  8. 88  (a),  the  time  here  allowed  to  pass^  namely, 
eighteen  days,  must  clearly  be  considered  as  an  unreason- 
able delay. 

Talfourdf  Serjt*,  contri,  submitted,  that,  as  the  omission 
of  the  attorney's  name  was  in  direct  contravention  of  the 
act  of  Parliament,  thd  distringas  faiust  b^  Considered  as 
a  mere  nullity. 

TiNDAL,  C.  J. — It  is  ordered,  by  10  Reg.  Gen.  M.  T.  8 
JVill.4f{b),  **  that  if  the  plaintiff  or  his  attorney  shall  omit 
to  insert  in,  or  indorse  on^  any  writ  or  copy  thereof,  any 
of  the  matters  required  by  the  said  act  to  be  by  him  in- 
serted therein  or  indorsed  thereon,  such  writ  or  copy 
thereof  shall  not  on  that  account  be  held  void,  but  liiay 
b^  set  aside  as  irregular,  upoii  application  to  be  made  to 
the  Court  out  of  which  the  same  shall  issue,  oi  to  any 
Judge.'*  In  this  case,  therefore,  the  writ  is  not  void,  but  is 
merely  irregular*  The  question  then  is,  whether  this  ap- 
plication was  made  within  a  reasonable  time?  I  am  of 
opinioh  that  it  was  Hot.  The  pf  esent  rule  miist,  therefore, 
be  discharged  with  costs. 

Gaselee,  J.,  was  of  opinion  that  10  Reg.  Gen.  M.  T. 

3  Will.  4,  was  not  imperative,  but  merely  directory. 

Park,  J.,  and  Alderson,  J.,  concurred. 

Rule  discharged,  with  costs  (c). 

(a)  Jnte,  Vol.  1,  p.  187-  (ft)  Ante,  Vol.  1,  p.  473. 

(c)  3  M.  &  Scott,  163,  S.  C. 
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If  a  cause  is 
referred  to  a 
barrister,  and  he 
improperly  ad- 
mits evidence, 
the  Court  will 
not  disturb  his 
award. 


Ferryman  v.  Steooall  and  Another. 

JLN  this  case  an  action  was  brought  on  a  promissory  note, 
given  by  the  defendants  as  sureties  for  a  person  named 
Tuckevy  since  become  bankrupti  made  payable  to  the  or- 
der of  Messrs.  Sylvester  ^  Walker ^  and  indorsed  by  ttiem 
to  the  plaintiff.  At  the  trial,  the  defence  was  usury,  and 
Tucker  was  called  to  prove  that  defence.  Tucker  it  ap- 
peared was  an  uncertificated  bankrupt,  and  had  also  takei> 
the  benefit  of  the  Insolvent  Act.  His  evidence  was  ob- 
jected to  on  the  part  of  the  plaintiff,  on  the  ground  of  in- 
competence. The  question  was  reserved,  and  a  new  trial 
directed.  When  the  cause  came  on  a  second  time  for  trial, 
it  was  referred  to  a  barrister.  On  the  reference,  he  ad- 
mitted Tucker  as  a  witness,  and  gave  his  award  in  favoor 
of  the  defendants. 


Wilde,  Serjt,  moved  to  set  the  award  aside,  on  the 
ground  that  the  testimony  of  Tucker  had  been  improperly 
received. 

TiNDAL,  C.  J. — I  have  always  understood  it  to  be  set- 
tled, that  where  parties  choose  a  lawyer  for  their  arbi- 
trator, and  thus  substitute  him  for  the  Court  and  jury, 
they  are  bound  by  his  decision.  I  am,  therefore,  of  opin- 
ion, that  we  have  no  right  in  this  case  to  disturb  the  arbi- 
trator's award. 

Alderson,  J.,  and  Gaselee,  J.,  concurred. 

Rule  refused  (a). 


(a)  S.  C.  3  M.  &  Scott,  93.    See  also  Ashton  ?.  Pointer,  ante,  p. 
651 ;  and  Wade  v.  Malpas,  ante,  p.  638. 
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1834. 
ASHTON  V.  NaULL. 

XHIS  was  an  application  under  the  43  Geo.  3,  e.  46j  ifthepUio- 

B.  8,  to  ffive  the  defendant  his  costs,  on  the  ground  of  his  tiff  arrests  a  de- 

11  11111      fendant  for  one 

having  been  arrested  without  reasonable  and  probable  side  of  a  mutual 
cause.  It  appeared,  that  mutual  dealings  had  taken  place  gi>ii^°<^dit  for 
for  some  time  between  the  plaintiff  and  defendant.      In  ]^^**  ** '  ^1*®''' 

*^  to  be  due  from 

the  course  of  these,  the  latter  became  indebted  to  the  hioueif,  ai- 
former  in  a  sum  of  105/.  ITs.  6d»     How  much  was  due  to  fendant  has  re- 
the  defendant  was  unascertained;  but  the  plaintiff  was  hSTacrountl^the 
aware  of  a  sum  of  39/.  9*.  1  Irf.  beinff  due  for  certain  bricks  '*^5  "  entiUed 

^     ^      ^  to  his  costs  un- 

and  tiles  supplied.     The  plaintiff,  however,  arrested  the  der  the  43  Geo, 
defendant  for  the  full  amount  of  his  claim.     At  Nisi  Prius    '       ' 
the  cause  was  referred,  and  the  plaintiff  ultimately  recover- 
ed under  an  arbitrator's  certificate  the  sum  of  17/.  Is.  ll^cL 
only.    A  rule  rUsi  having  been  obtained  to  give  the  defen- 
dant his  costs — 

Coleridge,  Serjt.^  shewed  cause. — His  affidavit  stated^ 
that  the  defendant  had  refused  to  deliver  him  his  account 
when  required  so  to  do.  He  cited  Germain  v.  Burrows  (a), 
Doulan  V.  Brett  (d).  Day  v.  Picton  (c),  Silversides  v. 
Bowley  (rf),  lurner  v.  Prince  (e),  Payne  v.  Acton  (f), 
Keene  v.  Deeble  (jg). 

Wilde,  Seijt.,  was  proceeding  to  support  the  rule,  when 
he  was  stopped  by  the  Court. 

TiNDAL,  C.  J. — The  plaintiff  must  have  known  that  he 
was  indebted  to  the  defendant  in  the  sum  of  39/.  9s.  lie/. 
Under  these  circumstances,  an  arrest  for  the  whole  amount 

(a)  5  Taunt.  259.  (<f)  2  M  &  P.  305 ;  5  Bing.  19 1 , 

(}f\  5  Man.  &  Ryl.  29;  10  B.  &  S.  C. 

C.  117.  (/)  1  B.  &  B.  278;   3  J.  B. 
(c)  5  Man.  &  Ryl.  51 ;  10  B.  &  Moore,  605,  S.  C. 

C.  120.  (g)  3  B.  &  C.49I;  5  D.  &  R. 

(i)  1  J.  B.  Moore,  92.  383,  S.  C. 
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1834.  of  the  claim  which  the  plaintiff  had  upon  the  defendant 
must  be  considered  as  without  reasonable  and  probable 
cause.  The  Court,  in  the  case  of  Dronefield  v.  Archer  (^), 
held^  that  where  there  are  items  clearly  due  on  both  sidest 
and  the  plaintiff  holds  the  defendant  to  bail  for  the  whole 
sum  due  to  him^  that  is  an  arrest  without  probable  cause. 
That  case,  therefore,  determines  the  present.  The  rule 
must  be  made  absolute. 

Park,  J.,  Gasbles,  J.,  and  Aldbrson^  J.,  concurred. 

Rule  absolute  (6). 
(a)  1  D.  &  R.67;  6  B.  &  Aid.  513.    (J>)  See  3  M.  &  ScoCt»  184,  S.  a 


A 

avail 


fid€. 


Cotter  v.  The  Bank  of  England. 

BU^hfrnMifof     X  HIS  was  an  application  under  the  Interpleader  Act 

'lli^l^^^t"  (1  *  «  ^'^^  *^  ^-  58,  8.  1)  (a),  requiring  the  plaintiff  and 
he  claims  a  lien   certain  claimants  on  the  matter  in  dispute  to  appear  before 

on  the  goods  i       ^  i  i     .       i   •  mt 

against  aU  par-  the  Court  and  state  their  claims.  The  above  action  was 
"^He  is  entiUed  hrought  to  recoYcr  the  value  of  certain  bullion  deposited 
to  the  costs  of  his  i^itb  the  Bank  of  England.    After  the  action  was  com- 

application  if  he  .  ^ 

has  acted  bond     meuccd^  a  claim  was  made  by  certain  persons  named  Harrig 

and  Guest f  the  assignees  of  Mathie  8f  Co.,  bankrupts. 

Coleridge,  Serjt.,  appeared  on  behalf  of  the  plaintifff 
and  contended  that  the  present  was  not  a  case  within  the 
act  of  Parliament.  It  was  customary  with  the  Bank  of 
England,  as  it  appeared  from  the  affidavits,  to  receive  de- 
posits of  bullion  from  importers ;  to  pay  the  freight  and 
charges  upon  it,  retaining  a  lien  on  the  bullion  for  the  ad- 
vances thus  made.  They  however  made  no  extra  charges 
for  their  trouble.  As,  therefore,  the  Bank  of  England 
claimed  a  lien  on  the  property  in  question,  they  were  not 

(m)  See  2  Dowl.  Stat.  569. 
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entitled  to  the  relief  given  by  the  statute.  He  cited 
Braddick  v.  Smith  {a),  where  the  Court  had  decided,  that, 
if  the  intermediate  party  claimed  a  lien  on  the  property^ 
the  Court  could  not  interfere. 

Bompas,  Serjt.,  appeared  for  Harris  and  GuesL 

Wilde,  Serjt.,  in  support  of  the  rule,  distinguished  the 
present  from  the  case  of  Braddick  v.  Smith,  as  there  the 
claim  of  lien  was  only  as  against  one  of  the  claimants. 
With  respect  to  the  costs,  he  cited  the  cases  of  Aldridge 
V,  Mesner  (ft),  and  Farebrother  v.  Pratter  (c),  for  the  pur- 
pose of  shewing,  that,  where  parties  came  fairly  to  inter- 
plead, a  Court  of  equity  will  grant  them  their  costs. 

TiNDAL,  C.  J. — By  sect.  1,  of  the  Interpleader  Act,  the 
applicants  must  shew  that  they  do  not  "  claim  any  interest 
in  the  subject-matter  of  the  suit."  The  Bank,  in  the  pre- 
sent instance,  do  notclaim  any  interest  in  the  bullion  itself, 
which  is  the  subject-matter  of  the  suit,  but  they  merely 
claim  a  lien  for  the  freight  and  other  charges  in  respect  of 
it.  They  seek  not  to  charge  either  party  in  particular, 
as  whoever  obtains  the  bullion  mu^t  pay  the  charges  for 
which  they  claim  a  lien.  The  case,  therefore,  is  distin- 
guishable from  that  of  Braddick  v.  Smith*  As  the  Bank 
appear  to  have  acted  fairly  in  coming  to  interpleadj^  I  think 
they  ought  to  have  their  costs  paid  out  of  the  proceeds 
of  the  bullion^  or  else  in  the  first  instance. 

J^ARK^  J.,  GaseleEj  J.,  and  Alderson,  J.,  concurred. 

Rule  absolute:  the  form  to  be  settled  before 
a  Judge  at  chambers  (c). 


{a)  2  M.  &  Scott,  131;  9  Bing. 
84,  S.  G. 

(b)  6  Ves.  418. 
(e)  1  Daniell,  64. 


(d)  See  Ducar  v.  Makintoxhf 
poity"^,  730.  The  above  case  is  also 
reported  in  3  M,  &  Scott,  180. 


1884. 
Cotter 

9. 

The  Bank  of 

ENGJ[i4|iD. 
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If  a  party  ap- 
plying under 
the  Interpleader 
Act  act!  fairly, 
he  will  be  al- 
lowed hit  oMtt 
out  of  the  pro- 
ceeds of  the 
thingin  diipute, 
and  the  party 
ultimately  un- 
successful must 
repay  them. 


DuEAR  V.  Mackintosh. 

XN  the  present  case,  an  application  was  made  under  the 
1  &  2  Will.  4f,  c.  58,  8. 1 «  (the  Interpleader  Act),  in  order 
that  the  plaintiff  and  the  claimant  might  state  their  respec- 
tive claims,  and  that  the  defendant  might  be  relieved  from 
them.  The  case  having  been  disposed  of,  an  application 
was  made  on  the  part  of  the  defendant  for  his  costs  in  ap- 
plying to  the  Court. 

TiNDAL,  C.  J.,  was  of  opinion,  that,  as  in  the  Courts  of 
equity  if  a  party  appeared  to  have  acted  fairly  with  re- 
spect to  the  fund  in  dispute,  he  was  allowed  his  expenses 
out  of  it ;  in  the  present  case,  he  ought  to  have  them  in 
the  first  instance  out  of  the  fund,  and  the  party  ulti- 
mately unsuccessful  be  compelled  to  pay  them. 


The  rest  of  the  Court  concurred,  and  the  rule  drawn  up 
accordingly  (a). 


{a)  See  also  Cotter  v.  The  Bank  of  England^  ante,  p.  728.    This 
is  also  reported  in  3  A4.  &  Scott,  174. 


Where  it  is 
sworn  that  a 
witness  is  in  a 
precarious  state 
of  health,  and 
cannot  attend 
the  trial  with 
safety,  he  may 
be  examined 
before  the  offi- 
cer of  the  court. 


Pond  r.  Dimes. 

rrlLDE,  Serjt.,  shewed  cause  against  a  rule  nUi,  for 
taking  the  evidence  of  a  witness  named  Owthtocnie,  vwd 
voce,  before  the  Prothonotary,  under  the  provisions 
of  1  Will.  4,  c.  22,  8.  4  (a).  The  rule  had  been  ob- 
tained on  the  affidavit  of  the  surgeon  attending  the  wit- 
ness ;  in  which  he  swore,  that  his  patient  was  in  a  very 

(a)  See  2  Dowl.  Stat.  43. 
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precarious  statCi  and  that  for  some  tiine  past  he  had  been  1833. 
seriously  ill.  It  was  also  sworn^  that^  in  the  deponent's 
opinion,  danger  to  the  life  of  the  witness  might  be  caused 
by  his  attendance  in  a  hot  and  crowded  Court  These 
facts,  he  contended,  were  not  sufficient  to  authorize  the 
Gourt  in  dispensing  with  the  personal  attendance  of  the 
witness  at  the  trial. 

Per  Curiam, — ^The  opposite  party  will  suflfer  no  incon- 
venience in  consequence  of  this  examination  being  taken, 
beeause,  by  sect.  10  of  the  statute,  it  cannot  be  read  at  the 
time  of  the  trial .  without  consent,  unless  it  is  made  satifr* 
factorily  to  appear  that  the  witness  is  beyond  the  jurisdic- 
iion  of  the  Court,  dead,  or  unable,  from  permanent  sickness 
or  other  permanent  infirmity,  to  attend  the  trial.  As  the 
medical  attendant  has  sworn  that  the  witness  is  in  a  pre- 
carious state  of  health,  and  that  his  attendance  at  the 
trial  may  produce  danger  to  his  life,  we  think  the  exami- 
nation may  be  allowed  on  payment  of  costs. 

Rule  absolute,  on  payment  of  costs  (a). 

{a)  Set  Abraham  V.  Norton,  an-      abo  reported  in  3  M.  &   Scott, 
te^  Vol.  1)  p.  266.     This  case  is      161. 


Clothier  r.  Ess. 

Andrews^  Serjt.,  shewed  cause  against  a  rule  nisi  An  objection, 
For  discharging  the  defendant  out  of  custody,  on   the  d^V^ChtSdin 
ffround  of  irregularity.      The  objection  was,  that  the  »*"«  »•  «n>t- 

4    ,      ,         t      ,  *  1         .  .        .  ^  ted  in  the  ritle 

defendant  had  been  tstken  m  execution  in  consequence  of  of  an  affidavit 
a  judgment  signed  on  a  cognovit,  without  one  day's  notice  ^risnot  Aiiv 
of  taxation,  pursuant  to  12  Reg.  Gen.  T.  T.  1  Witt.  4  (a),  ^^l^^j^""^ 

affidavits  in 
(fl)  Ante,  Vol.  I,  p.  105.  aniwer, 

VOL.  II.  C  C  C  D.  P.  C. 
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1833.  As  a  preliminary  objectioDi  he  contended,  that,  as  the 

Clothier  Christian  name  of  the  defendant  was  omitted  in  the  title 

V.  of  the  cause,  the  Court  could  not  entertain  the  motion. 

.Ess. 


Bompas,  Serjt.,  submitted,  that  the  plaintiff  had 
the  objection  by  appearing,  and  producing  affidavits  in 
answer. 

.   The  Court  thought  the  objection  was  not  waived,  as  the 

plaintiff  might  have  produced  the  affidavits  to  avoid  having 

to  pay  his  own  costs,  if  the  rule  were  discharged  on  the 

preliminary  objection.     The  omission  of  the  defendant's 

Christian  name  was  fatal,  as  it  prevented  its  being  a  cooh 

plete  name,  and  perjury  could  not  be  assigned  on  such  an 

affidavit. 

Rule  discharged,  with  costs  (a). 

(a)  S.  G.  3  M.  &  Scott,  216. 


Cook  v.  Clark,  Cole,  Richards  and  Wife. 

An  officer  of  the  X  RESPASS  for  breaking  and  entering  the  plaintiff's 
Court  of  Re-  dwelling-housc.  Pleas— ;first,  the  general  issue;  and, 
Geo.*3  c.^'  ^^  secondUyy  a  justification  that  the  trespass  had  been  com- 
ixMvii.)  la  enti-  mitted  in   pursuit  of  a  certain   person  named  Frances 

tied  to  fourteen        . 

days'  nodce  of  SimmofndSf  who  had  been  ordered  to  pay  a  certain  sum 
2^  fora'tres-*^  by  the  Court  of  Requests  for  the  borough  of  Souii" 
pass  commuted   yjaf^    against  whom  a  warrant  had  been  issued,   hav- 

m  the  hmdfidt     , 

pursuit  of  a  per-  ing  reasonable  cause  to  suppose  the  said  Frances  Sim- 

his  warrant,  ai-  monds  was  in  that  house.     Replication — issue  on  the  first 

WM  Srt*^n  uir  P^«"»  ^^^  ^^  injurid  on  the  second.     The  plaintiff  had  a 

i0cit5t»9»o,and  yerdict,  damages  10/.;  and  the  jury  found  that  the  defen- 

be  bad  no  rea*  . 

sonabie  grounds  dants  had  no  reasonable  ground  for  supposing  that  Frances 
she  waT**"*^      Simmonds  was  in  the  plaintiff's  house  at  the  time  of  com- 
mitting the  trespass.     A  rule  nisi  for  entering  a  nonsuit 
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was  afterwafrcls  obtained^  pursuant  to  leave  reserved^  on  1833. 

the  ground  that  the  defendants  should  have  had  fourteen 
days'  notice  of  action,  according  to  section  21  of  the  46 
Oeo.  S,  c.  Ixxxvii.  The  words  of  the  section  are,  **  that 
no  action  or  suit  shall  be  commenced  against  any  person 
or  persons,  for  any  thing  done  in  pursuance  of  the  two 
recited  acts  of  the  22nd  and  32nd  years  of  his  said  late 
Majesty  George  the  Second,  and  of  this  act,  or  of  any  or 
either  of  them,  or  on  account  of  any  order,  determination, 
judgment,  or  decree  of  the  commissioners,  until  fourteen 
days'  notice  thereof  shall  have  been  given  in  writing." 

Spankie^  Serjt.,  shewed  cause  against  this  rule;  and 
contended,  that  the  officer,  in  the  present  case,  had  ex- 
ceeded his  authority,  and  therefore  no  notice  of  action 
need  be  given  to  him.  Although,  from  the  case  of  Beechey 
v«  SideM  (a),  it  must  be  concluded,  that,  if  a  party  bond  fide 
believed  or  supposed  that  he  was  acting  in  pursuance  of 
an  act  of  Parliament,  he  was  entitled  to  the  notice  of  action 
required  by  that  statute ;  yet,  in  the  present  case,  the 
defendants  having  made  no  previous  inquiry  to  justify 
their  entering  the  plaintiff's  house  in  search  of  Simmonds, 
they  could  not  believe  or  suppose  themselves  to  be  acting 
in  pursuance  of  the  statute,  under  the  authority  of  which 
the  warrant  was  granted.  He  cited  also  Edge  v.  Par" 
ker  (6).  In  order  to  justify  the  defendants  in  entering  the 
plaintiff's  house,  they  must  have  either  an  express  or  an 
implied  authority.  They  had  no  express  authority  from 
the  warrant ;  and  they  had  no  implied  authority,  because 
they  could  not  bond  fide  think  that  they  were  acting  in 
pursuance  of  it. 

Andrews,  Serjt.,  was  about  to  support  the  rule  when  he 
was  stopped  by  the  Court. 

(a)  9  B.  &  C.  806.  (6)  8  B.  &  C.  697- 

ccc2 


7.'i4  '  CASE*  ON  POINTS  OP  PRACTICE^  C,  P. 

1833.  TiNDAL^  C.  J. — ^The  question  which  the  Court  is  now 

called  upon  to  decide  is^  whether  the  defendants  bondjide 
committed  this  trespass  in  pursuance  of  the  act  under  die 
authority  of  which  this  warrant  was  issued  ?  No  doubt 
can  exists  that,  as  the  warrant  authorized  the  officer  to 
search  for  Frances  Sitnmonds  wherever  she  might  be 
found,  he  thought  he  had  a  right  to  enter  any  place 
within  the  jurisdiction  of  the  Court.  The  case,  tiierefbre^ 
f^lU  within  the  general  principle,  that  acts  for  protecting 
officers  in  the  execution  of  their  duty  should  receive  a 
liberal  construction.  This  case  is  distinguishable  from 
Edge  V.  Parker,  for  there  the  party  entering  the  house  of 
a  third  person  had  no  authority  for  that  purpose;  as, 
although  ^he  6  Geo*  4,  c.  16,  s.  27,  empowered  him  to  enter 
a  house  where  the  bankrupt's  goods  might  be,  yet  by  sect. 
29  he  was  bound  to  obtain  a  search  warrant  before  enter* 
ing  the  house  of  a  third  person  in  search  of  such  banlo 
rupt*3  goods.  The  defendant  there,  however,  had  notob* 
tained  a  search  warrant,  and,  therefore,  he  could  not  have 
lione;9tly  thought  that  he  was  acting  in  the  discharge  of 
bis  duty  without  such  authority.  Although  the  jury  have 
found  that  the  defendants  had  not  reasonable  ground  for 
9Uf  posing. Frances  Simmonds  was  in  the  plaintiflTs  house, 
yet  the  objection  founded  on  the  want  of  notice  had  been 
previously  made,  and  the  case  only  went  to  the  jury  to 
assess  the  amount  of  damages,  subject  to  the  opinion  of 
the  Court  as  to  whether  the  defendants  were  not  entitled 
to  the  notice  provided  in  sect.  21  of  the  statute. 

Park,  J. — The  opinion  of  the  jury  cannot  be  taken  into 
consideration  by  us,  for  the  casd  was  only  left  to  theoi, 
that  they  might  conditionally  assess  the  damages  which  the 
plaintiff  had  sustained.  Although  the  defendants  may 
not  have  acted  correctly  in  entering  this  person's  house, 
they  having  no  reasonable  ground  for  supposing  that 
Frances  Simmonds  was  within  it;  yet  it  appears  to  me  to 
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« 

come  within  the  principle  stated  by  Lord  Tcnterden  in  1833. 
Beechey  v.  Sides^  where  he  says,  "  it  has  uniformly  been 
held,  that,  where  a  party  bond  fide  believes  or  supposes 
that  he  is  acting  in  pursuance  of  an  act  of  Pariiament^  he 
is  within  the  protection  of  such  a  clause.*'  There  can  be 
Ro  doubt,  that,  in  this  case,  the  defendants  thought  they 
were  justified  in  entering  in  pursuit  of  Frances  Simmonde^ 
whose  name  was  mentioned  in  the  warrant.  There  is  no 
distinction  between  process  sued  out  of  a  court  established 
by  a  local  act  and  proceedings  at  common  law. 

BosANQUET,  J.— »In  order  to  entitle  the  defendants  to 
the  noticeprescribed  by  sect.  21,  it  is  not  necessary  that 
they  should  be  able  to  justify  entering  the  plaintiffs  house, 
provided  they  have  acted  bond  fide  and  under  colour  of 
the  statute,  ''  or  on  account  of  any  order,  determination, 
jadgmenty  or  decree  of  the  commissioners  appointed"  un^ 
der  th^  act.  If  the  defendants  had  reasonable  ground  for 
supposing  that  they  were  acting  in  pursuance  of  the  sta.* 
tute^  they  were  entitled  to  the  notice  provided  by  sect.  21. 

Rule  absolute  (a), 
(fl)  S.C.  3M.  &Scott,  371. 


Embry  and  Middleton  v.  Mucklow  and  Hancox. 

f^lLDE^  Serjt,  shewed  cause  against  a  rule  for  strik*  if  a  creditor  be- 
ing the  name  of  the  plaintiff  Middleton  out  of  the  declar*  "^^^^  Tc^^o- 
ation,  unless  the  plaintiff  Emery  should  irive  him  an  in-  *»^'<>°  ^«*^'  *»"* 

*  7  .«»     does  not  execute 

demnity  against  costs.  It  appeared,  that  the  two  plaintiffs  it,  and  enaction 
were  creditors  with  a  number  of  others  of  a  person  named  name"and  that* 
James  Mucklow.  The  latter  having  become  insolvent,  a  teg^wUhout^s' 
deed  of  assignment  of  his  estate  and  effects  for  the  bene-  consent,  unless 

there  is  a  sug- 
gestion of  fraud, 
the  Court  will  not  strike  his  name  out  of  the  declaration. 
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1833.  fit  of  his  creditors  was  executed  to  the  plaintiflfs  as  trus- 
tees. To  this  Middleton  consentedy  but  never  executed 
the  deed.  Afterwards,  wishing  to  withdraw  from  the 
trusteeship,  he  gave  notice  to  his  co*trustee>  Emery ^  of  his 
wish,  and  also  to  the  other  creditors  of  the  insolvent  es- 
tate. Certain  goods  of  the  insolvent  were  afterwards  dis- 
trained by  his  father,  ThomoM  Mucklaw^  for  rent  Emery 
replevied,  and  the  proceedings  were  regularly  removed. 
A  demand  of  declaration  was  afterwards  made  on  Middle- 
ton*9  attorney,  and  notwithstanding  notice  from  him  that 
the  latter  would  not  be  a  party  to  the  suit,  Emery  de- 
clared in  the  joint  names  of  himself  and  Middleton.  The 
present  application,  therefore,  was  that  Middleian^s  name 
might  be  struck  out  of  the  declaration,  unless  Emery  gave 
him  an  indemnity  for  costs.  The  learned  Serjeant  con- 
tended, that  the  Court  ought  not  to  interfere,  as  the  rights 
of  both  plaintiffs  were  equal  under  the  deed  of  assign- 
ment, and  one  could  not  decline  to  act  with  respect  to 
Muckloufs  estate  and  effects,  which  under  the  trust  deed 
had  been  duly  assigned  to  them  both. 

AdamSt  Serjt.,  supported  the  rule. 

TiNDAL,  C.  J. — It  has  not  been  shewn  by  Middleton 
that  his  name  was  introduced  in  the  writ  against  his  will, 
or  from  a  fraudulent  motive.  But,  as  he  gave  his  consent 
to  become  a  co-trustee  of  the  insolvent's  estate  for  the 
benefit  of  himself,  Emery,  and  the  other  creditors,  he  can- 
not now  withdraw  himself.  The  action  must  therefore  pro- 
ceed in  the  names  of  both  parties.  Middleton,  however, 
will  still  have  a  right,  if  he  thinks  proper,  to  release  the  de- 
fendants  from  any  claim  he  may  have  on  them. 

Faric,  J.,  Gasklee,  J.,  and  Bosanquet,  J.,  concurred. 

Rule  discharged,  without  costs  (a). 

(a)  S.  C.  3  M.  &  Scott,  384. 


MICHAELMAS  TERM^  4  WILL.  IV.         /  H'^t 

1833. 

Hayward  r.  Priest. 

J.N  this  case  the  defendant,  who  was  a  prisoner  in  the  Under  the  corn- 
custody  of  the  Warden  of  the  Fleet,  was  brought  before  ifZh^^ 
the  Court  under  the  compulsory  clauses  of  the  Lords*  Act  Act,  the  twenty 

^       .  r  ^  days  notice  • 

On  examining  the  notice,  it  was  dated  on  the  6th  instant^  mutt  expire 
and  did  not  therefore  expire  till  the  S6th;  and  the  rule  for  a^y  of  the  term 
bringing  up  the  defendant  was  dated  the  24th.     He  ap-  d"fen*dant*uto 
peared  on  the  28th,  at  the  sitting  of  the  Court.  appear,  or  at  any 

rate  before  tak- 
ing out  the  rule 

The  Court  was  of  opinion,  that,  under  the  compulsory  ^^^^*  appewr- 
clauses  of  the  Lords'  Act,  the  defendant  being  entitled  to 
twenty  days'  notice  of  being  brought  up  before  the  Court, 
tbey  ought  to  expire  previous  to  the  term  in  which  he 
was  brought  up,  or  at  any  rate  before  the  plaintiff  took 
out  his  rule  for  bringing  the  defendant  up.  Were  the 
application  to  bring  him  up  at  the  assizes,  the  twenty  days* 
notice  might  expire  within  the  antecedent  term.  Although 
the  opinion  of  Mr.  Justice  Parte  differs  from  this  view, 
that  was  only  the  decision  of  a  single  Judge  (a). 

Prisoner  remanded  (6). 

(a)    JofM^t  case,   Chapman's  first  day  of  the  term.    Parke,  J., 

Practice,  316.    There,  the  notice  on  the  authority  of  a  decision  of 

was  served  on  the  18th  of  October,  Bidler,  J.,  was  of  opinion,   that 

and  the  insolvent  brought  up  on  the  the  notice  had  been   served  in 

11th  of  NovenUfer.  It  was  object-  time. 

ed,  that  the  notice  should  have  (6)  S.  G.  3  M.  &  Scott,  388. 
been  served  twenty  days  before  the 
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18d3. 

PATCaSiQN  P.  PoWEtL. 

i¥her«  s  d^  FrlLDEf'  Sejjt,  obtained  a  rule  to  shew  caiAe  why 
ouZ ^h^me  ^^^  plaiDtiff  sbouId.nQt  be  allowed  to  discontinue  Che  ao* 
of  a  perMw  not   lion  witbout  costs.  Under  tbese  circumstanees : — It  was  an 

an  attorney  of 

the  Court  in  action  ou  a  poUcy  of  insurance*  and  ibe  plaintiff  bad  a  ven 

>T  br^Hght,  the**  ^^^^*    ^  ^^  ^^  afterwards  made  absolute  fi3r  a  non- 

5i^ni?"r  R  '**^*  ^^  *  ^^^  *™^    '^^®  defendant  subsequently  giiTe 

payment  of  the  notice  of  trial  by  proviso ;  wbich  nofic^  was  afterwards  set 

by  the  defeo-  aside,  on  the  ground  that  the  attorney,  in  whose  name  the 

n^ud'Ji^.'*  notice  was  given,  bad  ceased  to  be  an  attorney  of  diia 

out  oostf,  if  court*    The  object  of  the  present  lipplication  was,  thtt 

none  htve  been 

advanced.  the  plaintiff  might  be  at  liberty  to  discontinue  without 


payment/  of  costs,  as  it  was  sworn  that  the  attorney  in 
whose  name  the  defence  had  been  conducted  had  ceased, 
since  the  year  18S0,  to  take  out  his  certificate  as  a  LanAm 
attorney*  The  proceedings  having  been  conducted  by  an 
unauthorized  person,  the  defendant  would  not  be  liable  to 
pay  costs  to  him.  It  would  be  unjust,  therefore,  to  compel 
the  plaintiff  to  pay  costs  to  the  defendant.  He  cited  the 
cases  of  Hopwood  v.  Adams  (a),  Hawkins  v.  Edtoards  (ft), 
Pribble  t.  Baghurst  (c),  and  Vincent  v.  Holi  (cQ. 

Taddjfi  Serjt.,  and  Jones^  Seijt,  shewed  cause. — ^They 
produced  an  affidavit  made  by  the  defendant,  stating  that, 
in  the  previous  month  of  December^  he  had  paid  the  sum 
of  70/.  to  his  attorney,  on  account  of  costs  in  the  cause.  In 
the  foUowing  January y  be  was  first  informed  that  his  attor* 
ney  was  not  admitted  in  this  Court.  The  attorney  also 
made  an  affidavit,  that  he  had  been  accustomed  to  prac- 
tise in  the  name  of  a  gentleman  who  was  an  attorney  of 
the  Court;  but  who,  for  the  last  three  years,  had  only 

(a)  2  Barr.  2660.  (c)  2  Sim.  &  Stu.  246. 

(6)  4  J.  B.  Moore,  603.  (d)  4  Tavnt.  452. 
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taken  out  hia  country  certificate.    The  application  now         ^83$. 
made  was  clearly  too  late,  as  it  wai  decided  in  Price  t.      Patreson 
Parker  (a)  that  a  plaintiff  cannot  discontinue  after  ver-       p  ^' 
diet    Buty  at  any  rate,  the  plaintiff  was  bound  to  pay 
to  the  defendant  all  the  advances  made  by  the  latter  to  hia 
attorney  for  the  purpose  of  conducting  hb  defence,  as  his 
right  could  not  be  affected  by  the  irregularity  of  his  attor- 
ney in  such  a  matter.    They  cited  Header  v.  Bloom  {b)^ 
Welch  V.  Pribble  (c)>   Young  v.  Dotobnan  {d),  Anony- 
mous  {€  • 

The  Court  was  of  opinion,  that  the  defendant  was  en- 
titled to  receive  the  70/.  advanced  by  him  to  his  attorney* 


In  another  action  brought  by  the  same  plaintiff  in  the^ 
name  of  the  same  attorney,  where  no  advances  had  been 
made,  the  plaintiff  was  allowed  to  discontinue  without  pay* 
ment  of  costs.  By  the  rule  ultimately  drawn  up,  the 
plaintiff  undertook  to  bring  no  further  action. 

Rule  absolute  accordingly  (/)• 

(a)  1  Salk.  178.    See  Roe  d.  (c)  1  D.  &  R.  216. 

Cra^  V.  Gray,  2  W.  Bl.  815.  {d)  3  Y.  &  J.  24. 

(6)  10  J.  fi.  Moore,  261 ;  3  (e)  2  Chit.  Rep.  98. 

Bing.  9,  S.  C.  {/)  S.  C  3  M.  &  Scott,  196. 


Byfield  V.  Street* 

XN  this  case  the  defendant  was  arrested  on  a  capias^  the  if  the  copy  of  a 

date  of  which  was  "  9th  day  of  Mat/,  in  the  third  year  of  ^^^  defen-** 

the  reign  of  King  Wittiam  the  Fourth;*    The  copy  de-  J||;"^*^J,V^ 

livered  to  the  defendant,  however,  left  a  blank  for  the  day  original,  the 

of  the  month,  and  was  dated  in  the  ninth  year  of  William  aiiow  it  to  be 

the  Fourth.     A  rule  was  obtained  to  discharge  the  defen-  '">«"<^^* 
dant  out  of  custody,  on  the  ground  of  the  above  variance ; 
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1833.        and  another  to  amend  the   copy,  according  to  the  writ. 
Both  rules  came  on  together* 

WiUe,  Serjt.,  appeared  in  support  of  tlie  amendment. 
He  contended,  that  the  defendant  could  not  be  misled  hy 
the  variance  from  the  original  writ.  The  case,  therefore* 
came  within  the  principle  adopted  by  the  Court  in  all 
cases,  that,  where  there  was  something  to  amend,  they 
would  allow  an  amendment.  This  applied  to  mesne  and 
final  proce  .  He  cited  Bourchier  v.  Wittle  (a),  Davis  ▼. 
Owen  (6),  Carty  v.  Ashley  (c).  Hunt  v.  Kendrick  (d),  J/- 
Jcinson  v.  Newton  (e),  Newnham  v.  Law  (/),  AfacUe  v. 
Smith  (^),  Stevenson  v.  Dawes  (h),  Walter  y.  Hawkey  (t), 
Stevenson  v.  Castle  (J).  Although  the  ^  &  3  Will.  4, 
c.  S9,  s.  4  (Ar),  requires  that  a  copy  should  be  deliTered 
to  the  defendant,  the  Court  could  still  amend  the  copy  by 
the  writ,  as  the  original  was  correct;  and  no  injury  could 
result  to  the  defendant,  as  he  had  had  an  opportunity  of 
seeing  that  original. 

Andrews,  Serjt.,  eontrd,  was  stopped  by  the  Court. 

TiNDAL,  C.  J. — ^The  principle  of  the  cases  cited  does 
not  affect  the  question  here.  The  reason  why  the  Court 
has  power  to  amend  the  writ  is,  that  it  is  the  act  of  the 
Court  and  remains  in  its  custody.  The  copy,  however, 
stands  in  a  different  situation,  as  that  is  the  act  of  the  party 
serving  it,  and  is  here  in  the  defendant's  possession.  The 
provision  of  the  Uniformity  of  Process  Act,  under  the  au- 
thority of  which  this  writ  was  issued,  requires  that  a  copy 

(a)  1  H.  BL  291.  (/)  6  T.  R.  677. 

(6)  1  B.  &  P.  342.  (g)  4  Taunt  322. 

(r)  2  W.  BL  915 ;  3  Wils.  454,  (A)  2  B.  &  P.  109. 

S.  C.  (»)   5  Taunt.  853. 

(d)  2  W.  Bl.  836.  (j)  1  Chit.  Rep.  349. 

(«)  2  B.  &  P.  336.  (A)  2  DowL  Stat.  14?. 
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must  be  delivered  to  the  defendant  arrested*  Here,  a  1833 
copy  has  not  been  delivered,  and,  therefore,  the  condition 
on  which  the  arrest  becomes  complete  is  broken.  The 
object  of  the  statute  being  to  give  the  defendant  full  and 
accurate  information  of  the  nature  of  plaintiff's  demand,  it 
18  most  important  that  the  copy  should  perfectly  corre- 
spond with  the  original  writ. 

Park,  J.,  and  Bosanquet,  J.,  concurred. 

Rule  for  discharging  the  defendant  out  of  cus- 
tody on  entering  a  common  appearance  ab- 
solute.   Rule  for  amendment  discharged  (a). 

(a)   S.  C.  3  M.  &  Scott,  466.      on^^,  p.  536;  Bud  Richards  v.  Stu-- 
See  Hildyard  v.  Baker,  ante,  p.      art,poiL 
17;    Hodgkittson  t.  Hodgkhuon, 


HoDGEs  V.  Lord  Litchfield. 

rrlLDE,  Seijt.,  shewed  cause  against  a  rule  nisi  for  where  a  whole 
allowing  the  defendant  to  withdraw  his  plea,  and  pay  into  ^riSd  for  '"* 
Court  the  sum  of  185^  on  the  first  count  of  the  declara-  unliquidated 

damagety 

tion,  except  as  to  so  much  of  the  damage  therein  alleged  moDeycannotbe 
as  related  to  the  charges  and  expenses  of  the  suit  therein  ^g  ^^  ^f  ^ 
mentioned,  commenced  in  the  Court  of  Chancery,  and  as 
to  the  losses  alleged  to  have  been  suffered  and  sustained 
by  the  plaintiff  on  the  resale  of  sheep,  bricks,  and  hurdles 
therein  mentioned.  It  was  an  action  of  assumpsit  to  re- 
cover from  the  defendant  damages  for  the  breach  of  a 
special  contract  for  the  sale  of  an  estate*  The  defendant 
pleaded  the  general  issue.  The  object  of  the  present  ap- 
plication was  to  pay  in  a  certain  sum  of  money  on  a  part  of 
the  first  count.  The  present  case,  however,  was  not  one 
in  which  the  Court  wouhi  allow  money  to  be  paid  in  at  all. 
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V. 

Lord 
Litchfield. 


Still  less  would  they  permit  it  to  be  paid  in  on  a  part  of  a 
count.  The  action  was  here  for  damages;  but  money 
could  only  be  paid  into  Court  where  the  action  was  to  re^ 
cover  a  debt,  the  amount  of  which  was  certain,  or  capable 
of  being  ascertained  by  computation  only,.witliout  the 
jury  exercising  any  kind  of  discretion*  He  cited  HaHeti 
V.  7%e  East  India  Company  {a)^  Sak  v.  SaU  {b\  Sfwire 
V.  Archer  {c),  Hail  v*  Pickfard  (d),  and  Strang  ▼•  Stop* 
son  {e). 

Talfourdf  Serjt.,  supported  the  rule;  and  contended, 
that  as  the  plaintiff,  by  his  particular  of  demand,  had 
ascertained  the  amount  of  his  claim,  the  present  case  came 
within  the  principle  of  those  cited  on  the  other  side. 
Where  the  plaintiff  made  a  demand  substantially  for  a 
specific  sum  of  money,  the  defendant  might  pay  money 
into  Court.  The  demand  in  this  case  was  substantially 
for  a  specific  sum  of  money,  and,  therefore,  the  defendant 
must  be  at  liberty  to  make  a  payment  into  Court.  He 
cited  Hutton  v.  Bolton  {/),  and  Walker  v.  Moore  {g). 

« 

Per  Curiam. — ^We  cannot  allow  the  defendant  to  pay 
money  into  Court  on  part  of  a  count,  which  wholly  applies 
to  a  demand  for  unliquidated  damages.  But  if  a  breach 
were  stated,  which  could  not  arise  out  of  the  contract,  the 
application  might  perhaps  be  entertained.  The  present 
rule  must,  therefore,  be  discharged. 

Rule  discharged  (A). 


(a)  2  Burr.  1120. 
(6)  8  T.  R  47. 

(e)  2  Stra.  906 ;  2  Banuffd.  4, 
S.C. 
((i)     B.  &  p.  234. 
(e)  3  B.  &  P.  14. 


(/)  I  H.  Black.  299,  n. 

ig)  10  B.  &  C.  416. 

(A)  S.  0.  3  M.  &  Scott,  201. 
See  3  &  4  WUL  4,  c.  42,  s.  21,  ss 
to  paying  money  into  Court. 
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1833; 

Pleyin  and  Others  v,  Henshall  and  Others. 

vONESf  Seijty  shewed  cause  against  a  rule  nm  for  re-  if  a  defendant, 
ducing  the  amount  of  the  plaintiffs*  rerdict  to  the  extent  fo'r^taklngi^ds, 
of  a  certain  sum  paid  by  the  defendants  for  rent  due  from  P'^y*  ^f^^  f  ^^ 

*  "  ^  from  the  plain- 

the  plain  tifib.   It  was  an  action  of  trover  for  certain  goods  tiff  on  the  pre- 
of  which  the  defendants  had  taken  possession  under  cer-  ^J^aie^en, 
tain  deeds  of  conveyance  and  assignment,  bearing  date  the  ***«  *h**2^*^"  j 
llth  January  f  1833,     The  plaintiffs   claimed  under  a  to  the  excess  of 
deed  of  assignment  dated  in  December,  1832*    The  jury  trover  heyond 
found  for  the  plaintiffs,  damages  947/.  13*.  6d.    When  ^  "*"'  ^^ 
the  defendants  took  possession  of  the  goods,  they  of 
course  took  possession  of  the  premises  on  which  they 
were.     These  premises  were  liable  to  the  payment  of 
certain  rent,  which  had  become  due  from  the  person  who 
had  executed  both  assignments  previous  to  the  posses- 
sion being  so  taken.     The  amount  of  it  was  1 1 8/.,  and 
the  landlord  having  distrained,  the  defendants  paid  it. 
The  defendants  were  now   desirous   that  the  plaintiffs' 
execution  in  the  action  of  trover  should  be  limited  to  its 
excess  beyond  the  amount  of  the  rent  paid.     This  the 
learned  Serjeant  contended  could  not  be  permitted.     It 
was  in  reality  an  application  to  allow  a  set-off,  whereat  a 
set-off  could  not  be  allowed  in  an  action  of  trover. 

WUde,  Seijt.,  contrh^  was  stopped  by  the  Court. 

TiNDAL,  C.  J. — ^The  present  case  clearly  comes  within 
the  principle  constantly  acted  on  in  practice,  that  in  an  ac- 
tion of  tort  if  the  defendant  has  satisfied  a  part  of  the  claim, 
the  verdict  may  be  reduced  to  that  extent,  if  the  payment 
is  made  previous  to  suing  out  execution.  As  the  rent  was 
due  from  the  person  under  whom  both  parties  claimed, 
under  any  state  of  circumstances  it  must  have  been  paid  to 
the  landlord^  if  the  plaintiffs  had  had  possession  of  the 
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,  ^°*^'^  goods  at  the  time  when  the  landlord  distrainedf  they  must 
Pliyin       have  paid  the  rent  The  effect,  therefore,  of  granting  this 

Hbmbhall.  application  is  only  to  put  the  plaintiffs  in  the  sameposidan 
as  if  they  had  paid  the  rent  themselves.  The  application 
is  similar  to  an  audita  querela  (a).  The  use  of  that  writ 
has  however  now  become  unfrequent,  and  recourse  is  had 
in  such  cases  to  the  equitable  jurisdiction  of  the  Court. 
I  think  the  present  rule  ought,  therefore,  to  be  made 
absolute. 

The  remainder  of  the  Court  concurred. 

Rule  absolute  for  restraining  the  plaintiffs* 
execution  to  8^/.  ISs.  6c/.  on  payment  by 
the  defendant  of  the  costs  of  this  appli- 
cation (6). 

(a)  See  Ognel  v.  Randal^  Cro.      49 ;  2  Wnu.  Saund.  148  «.  n. 
Jac.  29 ;  Alford  t.  Tainel,  2  Mod.         (f)  S.  G  3  M.  &  Seott,  403. 


Pound  v.  Lewis. 

Rules  to  reply  ANDREWS,  Serjt,  shewed  cause  against  a  rule  ob- 
roi^qiw^*"^  tained  by  Wilde,  Serjt.,  for  setting  aside  a  judgment  of 
pleading  must     nonpros,  on  the  ground  that  the  defendant  had  not  served 

De  serreu.  ^_ 

the  plaintiff  with  a  rule  to  reply  pursuant  to  1  Reg,  Get^ 
H.  T.  2  Will  4,  s.  54  (a).  At  the  suggestion  of  the 
learned  Serjeant^  the  Secondary  certified  that  the  con- 
stant practice  had  always  been  merely  to  leave  the  rule 
to  reply  at  the  Secondary's  office  without  serving  it. 

TiNDAL,  C.  J. — By  the  former  practice^  the  rule  to 
reply  in  this  Court  was  not  served,  because  a  demand  of 

(a)  AtUc,  Vol.  1,  p.  189. 


MICHAELMAS  TERM,  4  WILL.  lY.  745 

replication  was  necessary.  By  the  language  of  the  riile^  IBd3. 
which  is  '*  service  of  a  rule  to  reply,  or  plead  any  subse- 
quent pleading,  shall  be  deemed  a  sufficient  demand  of  a 
replication  or  such  other  subsequent  pleading;**  it  is  clear 
that  a  rule  to  reply  must  be  served,  for  the  service  of  such 
rule  is  directed  to  constitute  a  sufficient  demand  of  a  re- 
plication. Although  an  alteration  in  the  practice  has  not 
yet  been  effected  in  the  office,  it  is  certainly  irregular  not 
to  serve  the  rule.  The  rule  in  this  case  must,  therefore,  be 
made  absolute,  but  without  costs. 

Rule  absolute,  without  costs  (a). 
(6)  S.  G.  3  M.  &  Scott,  210. 


SlOOERS  9.  SaNSOM. 

WiLDEj  Serjt.,  shewed  cause  against  a  rule  for  setting  The  name  of 

aside  the  writ  of  summons  in  this  case,  and  all  subsequent  j^ns^^^l^^ 

proceedings,  on  the  ground  of  irregularity.  The  summons  for  another  in  a 

was  originally  issued  into  Middlesex;  but  it  being  after-  without  reseai- 

wards  ascertained  that  the  defendant  resided  in  Surrey^  ^i^!^^^^^' 

the  name  of  the  latter  county  was  inserted  in  lieu  of  the  ^^^  without 

-.  _  costSf  although 

former,  but  without  reseabng  the  writ.     After  service^  the  defendant 
the  defendant  took  out  a  summons  to  stay  proceedings  on  order  to^sLy  ^ 
payment  of  debt  and  costs ;  after  hearing  which,  a  Judge's  P'«««^ns;  <>» 
order  was  made  for  that  purpose,  which  was  afterwards  ^^  <»><<• 
made  a  rule  of  Court.      By  taking  out  this  summons, 
the  defendant  waived  the  irregularity,  and  therefore  it 
was  now  too  late  to  take  the  objection. 

BampaSf  Serjt.,  contended,  that  the  defendant  could 
not  waive  the  objection  on  which  this  rule  was  obtained, 
because  the  introduction  of  the  name  of  a  new  county. 
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without  reiealingy  rendered  the  writ  a  nuffity,  and  did 
not  amount  to  a  mere  irreguhirity«  He  eked  Ammtg^ 
mous  (a),  and  Taylor  ▼.  Phillips  (6). 

Per  Curiam. — The  attorney  in  this  case  has  been  guiky 
of  gross  misconduct)  and  on  that  ground  we  think  the 
proceedings  ought  to  be  set  aside  on  payment  of  the  debt 
without  costs.  The  plaintiff  will  suffer  no  disadvantage 
by  this  mode,  as  in  such  a  case  he  will  not  be  bound  to  pay 
these  costs  to  his  attorney. 

Rule  absolute  (c). 
(a)  2  Chit.  Rep.  237-      (b)  3  East,  lj»5.      (c)  S.  0. 3  M.  &  Scott,  194. 


Taylor  r.  Leiohtom. 

Wkenanat-  rVlLDEj  Serjt.,  moTed  to  enter  up  judgment  on  an 

u  JaMmu^  <)ld  warrant  of  attorney.    The  peculiarity  in  the  caae  was, 

rSl^T  hiT^  ^^^^  ^^  attesting  witness  was  abroad.    He  bad,  however, 

•mdavit  need  the  affidavit  of  the  plaindff,  who  stated  himself  to  have 

not  be  pro* 

duced.  been  present  at  the  time  of  its  execution  by  the  defen- 

dant; that  the  subscribing  witness  was  his  cleric,  and  had 
attested,  in  his  presence,  the  execution  of  the  warrant; 
diat  be  had  gone  out  of  his  service  about  two  years  pre* 
viously^  and  was  at  that  time,  as  he  had  been  informed  and 
believed,  resident  in  France. 

Per  Curiam. — ^We  think  the  affidavit  is  sufficient. 

Rule  granted  (a). 

(a)  S.  C.  3  M.  &  Scott,  423.      and    Constable    and  Amtho'  r. 
See  Yiiung  v.  ShawUr,  anUfp.  556 ;       Wren,  3  M.  &  Scott,  210,  a. 


I 
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1S33. 

GOBBEY  f  •  DeWES. 

.  Wilde,  Seijt,  moved  for  an  attochment  absolute  in  wj,ere  a  defea« 
the  first  instance^  against  certain  persons^  whose  names  daot  has  been 

rescued  from  a 

were  disclosed  in  the  affidavit  on  which  he  moved,  for  bailiff,  the  Sher- 
rescuing  the  defendant  out  of  the  custody  of  the  Sheriff  of  lhe""^w1!ir 
Middlesex.    The  only  peculiarity  in  the  case  was,  that  fr<»™  his  bailiff, 

^  r  J  '  andnotftwn 

the  Sheriff's  return  to  the  writ  was,  that  the  defendant  himself. 
had  been  rescued  out  of  the  custody  of  his  bailiff,  and  not 
out  of  his  own  custody.  It  appeared,  however,  on  ex- 
amining the  cases,  that  such  a  return  was  sufficient.  He 
cited  Woodgate  v.  KnaichbuU  (a),  The  King  v.  The  Sheriff 
of  Middlesex  {]b\  Comyns^s  Digest  (e),  Jidds  Farms  (J). 

Per  Curiam. — ^We  think  the  return  sufficient. 

Rule  absolute  in  the  first  instance  for  an  attach- 
ment [e). 

(a)  d  T.  R.  148.  ((0  Appendix,  109,  9th  ed. 

(6)  1  B.  &  Aid.  190.  (e)  S.  C.  3  M.  &  Scott,  556. 

(c)  TiL  Hefctfe,(D.  4)  &  (D.  5.) 


Burt  r.  Jackson. 

JtSOMPASy  Seijt.,  shewed  cause  against  a  rule  nisi  for  The  filacer  need 
setting  aside  a  writ  of  summons  upon  the  ground  that  it  °f  |J^o  ^"r 
was  not  signed  by  the  filacer.  He  contended,  that,  before  the  seal  of  the 
the  Uniformity  of  Process  Act,  the  filacer  need  not  put  pressed  upon  it. 
his  name  to  a  common  writ  of  capias  issued  out  of  this 
Court  (a).    That  act  did  not  make  any  change  in  the 
practice.     It  was  true,  that,  by  2  Reg.  Gen.  M.  T.  3 

(a)  Frott  V.  EyUi,  1  H.  Bl.  120. 
VOL.  II.  D  D  D 
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1833.         WilL  4  (a),  fees  were  allowed  to  be  taken  both  for  BigDing 
and  sealing  writs  issued  under  that  act;  but  no  direction 
V.  was  given  that  the  writs  should  be  signed.   In  the  present 

case,  the  seal  of  the  Court  was  impressed  upon  the  writ, 
and  that  was  all  that  could  be  required. 

JoneSf  Serjt.,  in  support  of  the  rule,  contended,  that 
the  mere  sealing  or  stamping  the  writ  did  not  sufficiently 
inform  the  defendant  what  filacer  had  issued  it,  as  there 
were  several  filacers  in  the  Court,  and  the  seal  was  used 
indiscriminately,  by  them  alL  By  sealing,  therefore,  the 
defendant  could  not  ascertain  whether  the  proper  officer 
had  issued  it  The  necessity  of  signing  it  was  recognised 
by  the  rule  of  Court,  which  directed  a  certain  fee  to  be 
taken  for  signing  it 

TiNDAL,  C.  J. — Previous  to  the  Uniformity  of  Process 
Act,  signing  was  unnecessary,  as,  although  there  are  several 
filacers,  so  far  as  concerns  the  issue  of  writs,  the  office  of 
all  may  be  performed  by  one.  The  signature  of  the  filacer 
is  a  mere  private  mark  for  his  own  convenience ;  and  infor- 
mation might  easily  be  obtained  at  the  office  as  to  who  wis 
the  filacer  who  issued  the  writ.  It  does  not  appear  to  me 
that  the  signature  is  any  more  necessary  now  than  it  was 
before  the  passing  of  the  Uniformity  of  Process  Act 
Although,  by  the  rule  of  M.  T.  S  WiU.  4,  the  filacer  is 
entitled  to  take  certain  fees  for  signing  writs,  it  does  not 
therefore  follow  that  he  must  sign  them.  Were  it  neces- 
sary, great  inconvenience  and  additional  expense  woaM 
be  caused  where  several  defendants  are  included  in  one 
writ  and  resident  in  diflerent  counties;  for  then  several 
writs  must  be  issued  against  each.  The  present  niki 
therefore,  must  be  discharged. 

Rule  discharged,  with  costs  (&). 

(a)  AnU,  V<d.  1,  p.  470.  (h)  S.  C.  3  M.  &  Scott,  653. 
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Williams  t>.  Brown. 

WrlLDE,  Serjt.,  shewed  cause  against  a  rule  nisi,  ob-  if  there  is  an 
tained  by  the  defendant  in  this  case,  to  set  aside  a  writ  of  ^dingTinMr* 
sd.  /a,,  on  the  ground  that  the  time  which  it  had  Iain  in  /"•»  ®^^*j  ^i 
the  office  was  not  sufficient^  according  to  the  rules  of  the  writ  had  notiain 
Court.    The  application  is  wrong  in  form.     The  writ  is  her  of  days  in 
good,  whether  it  has  or  has  not  lain  a  sufficient  number  of  ^^^t  ^^ 
days  in  the  office.    If  any  objection  can  be  raised,  it  is  should  not  apply 

,  .  ,  to  set  aside  the 

against  the  proceedings  on  the  writ,  and,  therefore,  the  ap-  writ,  but  the 
plication  should  have  been  to  set  them  aside,  and  not  the  thereon.*^^ 
writ  itself. 

The  Court  thought  that  the  application  ought  to  have 
been  against  the  proceedings  and  not  the  writ. 

Rule  discharged  (a). 

(a)  S.  C.  3  M.  &  Scott,  218. 


Cooper  v.  Bliss. 

XHIS  was  an  application  to  discharge  a  defendant  out  Under  the  48 
of  the  custody  of  the  Warden  of  the  Fleet,  under  the  48  f  ^'„erfe  Sot 
Geo.  S,  c.  123,  he  having  remained  in  execution  for  the  V!^^^  ^  *!' 

,    "  disdiarge,  after 

space  of  twelve  successive  calendar  months,  for  a  sum  not  remaining  in 
exceeding  20^     The  defendant  was  charged  in  execution  months^lfthe 
for  42/.,  but  the  mode  in  which  that  debt  was  contracted  tUl^  ^f?^ 

■  2vl.f  altnougti 

was  thia: — ^The  defendant  originally  owed  the  plaintiff  the  excess  oon- 

nt^virv*  J  1-  in       sists  of  interest 

«  sum  of  15l  lOs^  interest  accrued  upon  this  sum,  and  for  only,  which  has 
that,  with  the  principal,  a  promissory  note  was  given.  J[^,^rwght. 
This  not  being  paid  after  a  lapse  of  nearly  two  years,  the 

D  D  D  2 
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2^33^  defendant  was  sued  on  it.  At  the  time  of  bringing  the 
action  the  principal  and  interest  amounted  to  l8L6s.  6d, 
The  case  being  referred  to  the  Master  on  a  rule  to  com- 
pute, he  found  that  the  principal  and  interest  amounted  to 
21L  Os.  6(L  The  difference  between  that  sum  and  421. 
consisted  of  costs.  It  was  submitted,  that  the  act  meant 
**  debtor  damages**  due  at  the  time  of  bringing  the  action, 
and  not  a  debt  originally  less  than  SO/.,  increased  by 
damages  or  interest  to  more  than  that  sum. 

Per  Curiam. — ^The  defendant  is  here  in  execution  for 
debt  and  damages,  which,  by  ordinary  computation  at  SL 
per  cent;  exceed  SOL  According  to  the  words  of  the 
act,  therefore,  the  Court  has  no  power  to  interfere. 

Rule  refused  (a). 
(«)  3  M.  &  Scott,  797,  S.  C. 


Smith  v.  Kino. 

Money  may  be  SpANKIE,  Scrjt.,  shewcd  cause  against  a  rule  msi,  for 
S^onerf^vc«i  discharging  an  order  of  Mr.  Justice  Park,  which  directed, 
breaches  of  a      i]igx.  ou  payment  by  the  defendant  of  50/.  and  costs,  all 

covenant  con-  '  r   ^  ^ 

tainedinaieaae  matters  relating  to  the  dilapidations  mentioned  in  the 
cUnSoo,*inhr  declaration  should  be  struck  out.  It  was  an  action  by  a 
plaintiff's  parti-  landlord  against  his  tenant  for  rent,  dilapidations,  and  per- 

cular  tpeciiiet  ^         ,  i       i       .      ••  .  «  • 

the  sam  he  mitting  an  auction  on  the  demised  premises  contrary  to  his 
breach.^*^  Covenant.     In  the  particulars  of  the  plaintiff's  demand,  be 

claimed  for  dilapidations  a  sum  of  SOL  On  a  summons 
being  taken  out,  before  Mr.  Justice  Park,  he  made  the 
above  order.  The  learned  Serjeant  submitted,  that,  as 
the  plaintiff's  particulars  reduced  the  demand  to  a  specific 
sum,  so  far  as  concerned  the  dilapidations,  there  could  be 
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no  objection  to  the  defendant's  being  allowed  to  pay  money 
into  Court 

fVilde,  Serjt,  in  support  of  the  rule,  contended,  that 
as  the  action  was  for  general  and  unliquidated  damages, 
the  application  could  not  be  entertained. 

The  Court  thought,  however,  that,  under  all  the  cir- 
cumstances,  the  50L  might  be  paid  into  Court,  and  said 
that  any  further  proceedings  in  the  action  would  be  at  the 
risk  of  costs. 


1833. 


(a)  S.  G.  3  Moore  &  Scott, 
7^9.  See  also  Hodges  v.  Lord 
lAchfitldf  pott;  and  Ravenscrofl 
V.  Wite  4*  Othen,  ante,  p.  676. 
By3&4Wm.  4,  c.42,  8.21,  it 
is  enacted  "  That  it  shall  be  law- 
ful for  the  defendant  in  all  per- 
sonal actions  (except  actions  for 
assault  and  battery^false  imprison- 
ment,^ libel,  slander,  mdicious 
arrest  or  prosecutionj  criminal 
conTcrsation,  or  debauching  of 
the  plaintiff's  daughter  or  ser^ 
▼ant),  by  leave  of  the  said  superior 
courts  where  such  action  is  pend- 
iDg»  or  of  a  Judge  of  any  of  the 


Rule  discharged  (a). 

sud  superior  Courts,  to  pay  into 
Court  a  sum  of  money  by  way  of 
compensation  or  amends,  in  such 
manner,  and  under  such  regula- 
tions as  to  the  payment  of  costs 
and  the  form  of  pleading,  as  the 
said  Judges,  or  such  eight  or  more 
of  them  as  aforesud,  shall  by  any 
rules  or  orders  by  them  to  be  from 
time  to  time  made,  order  and 
direct."  See  Dowling's  Practice, 
p.  116.  For  the  rules  mth  respect 
to  paying  money  into  Court,  under 
the  authority  of  that  act,  see  17> 
18  &  19  Reg.  Gen.  H.  T.  4  WUl. 
4,  afi/e,  p.  321. 
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An  agent  of  the 
leuor  of  the 
plaintiff  may 
make  the  affida- 
vit of  rent  in  ar- 
rear,  required  in 
ejectment  on  a 
vacant  poiaes- 
■ion. 


Dob  d.  Charles  v.  Rob. 

\JH  a  motion  by  Jones,  Serjt.,  for  judgment  against  the 
casual  ejector^  on  a  vacant  possession,  the  affidavit  of  six 
months'  rent  in  arrear  was  sworn  by  a  receiver  of  the  les- 
sor of  the  plaintiff,  to  whom  the  rent  for  many  years  had 
been  paid,  instead  of  the  lessor  of  the  plaintiff,  who  lired 
m  Yorkshire.  The  premises  sought  to  be  Tecoveied 
were  in  London. 


TiNDAL^  C.  J.,  thought  that  the  affidavit  made  by  the 
receiver  was  sufficient. 

Rule  granted  (a). 

(a)  S.G.dM.&  Scott,  751. 


In  a  capiat,  the 
description  of 
the  form  of  ac- 
tion muat,  in 
general,  shew 
that  it  is  one  in 
wliich  an  arrest 
is  allowed,  in 
accordance  with 
the  form  con- 
tuned  in  the 
schedule  annex- 
ed to  2  miL  A, 
c.  89, 8. 4. 


Richards  v.  SqrUART. 

TVlLDE,  Serjt,  and  Stephen,  Serjt.,  shewed  cause 
against  a  rule  ntM  for  cancelling  the  bail-bond  in  this.oase 
on  entering  a  common  appearance,  on  the  ground  of  a 
misdescription  of  the  cause  of  action  in  the  eufpias.  In 
the  writ  it  was  described  as  **  an  action  of  trespass  on  the 
case ;"  but,  on  the  back  of  the  writ,  the  amount  of  tbedebt 
and  costs  claimed  by  the  plaintiff  was  indorsed.  The 
objection  was,  that  the  capias  did  not  strictly  pursue  the 
form  given  in  Schedule  No.  4,  appended  to  2  WiB.  4,  c, 
39,  8. 4.  In  that  schedule,  only  those  forms  of  action  were 
stated  in  which  an  arrest  could  in  general  take  pkce; 
while  in  the  capias  her^,  a  form  of  action  was  stated,  in 
which  an  arrest  could  not  be  effected  without  leave.  This, 
it  was  said,  was  such  a  departure  from  the  form  of  eapai 
given  in  the  schedule,  as  entitled  the  defendant  to  have 
the  bail-bond  given  up.  But,  it  could  never  have  been 
the  intention  of  the  legislature  to  adhere  so  strictly  to 
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this  form.     The  defendant  could  not  pretend  to  say,  that         18d3. 
he  had  been  deceived  by  this  incorrectness,  because  the      ^    " 

''  '  Richards 

amount  of  debt  and  costs  claimed  by  the  plaintiff  was  in-  o. 

dorsed  on  the  writ.  It  was  contended,  by  the  other  side, 
that  the  cause  of  action  should  have  been  described  as  an 
*^  action  on  promises."  £tut  here  the  action  was  described 
as  an  action  on  the  case,  which  included  an  action  on  pro- 
mises. It  must  be  considered,  that  the  form  thus  adopt- 
ed gave  as  much  information  to  the  defendant. as  the 
words  in  the  schedule  could;  for,  an  *'  action  on  promises'* 
might  either  be  debt  or  assumpsit 

JBompas,  Serjt.,  was  about  to  support  the  rule,  when 
the  Court  stopped  him. 

TiNDAL,  C.  J. — It  appears  to  me,  that  it  is  better 
strictly  to  adhere  to  the  form  prescribed  by  the  act  of  Par- 
liament. But  here,  the  capias  does  not  pursue  that  form, 
for  the  action  is  described  as  **  an  action  of  trespass  on 
the  case.*'  As  ''  an  action  on  promises,"  and  **  an  action 
of  debt,**  are  the  only  ones  in  which  a  defendant  can  be 
arrested  without  leave  of  the  Court;  can  we  say«  from 
description  of  the  action  stated  in  the  capias,  that  the  de- 
fendant has  not  been  arrested  in  an  action  of  trespass  for 
a  tart?  I  think,  therefore,  that,  as  the  act  of  Parliament  ex- 
pressly requires  the  form  given  in  the  schedule  to  be 
adopted,  it  ought  to  be  strictly  pursued.  The  defendant, 
therefore,  is  entitled  to  be  discharged,  on  entering  a  com- 
mon appearance. 

Oaselbb,  J.,  BosANY^VBT,  J.y  and  Aldersok,  J.,  con- 
curred. 

Rule  absolute  (a). 

(a)  S.  G.  3  M.  &  Scott,  774.  635 ;  Smith  v.  Crump,  ante.  Vol.  1, 

8ee  Pell  J,  Jackson,  ante,  p.  445;  p.  519;  and  King  v.  Skiffington, 

Dames  v,  Parkeri  ante,  p.  537;  an/e,  Vol.  1,  p.  686. 
HodgkinMon^,  Hodgkinson^ante,  p. 
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Richards  v.  Stuart. 

A  diMontinu-  XN  the  last  case^  where  the  rule  was  made  absolute  for 
where  that  Uthe  discharging  the  defendant  out  of  custody,  the  Court  gave 
P"'3r  *tep  taken,  ^j^^  plaintiflp  leave  to  arrest  the  defendant  a  second  time. 
ance  of  the  He  accordingly  took  out  a  side-bar  rule  to  discontinue^ 
of « second  ar-  and  ]3aid  the  costs  of  discontinuance  to  the  defendant's  at- 
::S:.tror  tomey.  obUining  .t  the  «««e  time  a  receipt  for  theo. 
action,  it  u  not    f  ^^  defendant  was  afterwards  arrested  and  a  bafl-bond 

necettary  to  in-      .  ,  ■     i        m.    -i 

done  on  the  given.  A  motion  was  then  made  to  cancel  toe  Dail* 
wMTmade^y  ^^"^  ^^  three  grouuds:  ^«/|  that  there  was  no  indorse- 
leaveofthe        ment  on  the   writ,   that    the   second  arrest  had    been 

Court;  or  to 

maice  a  second  made  by  leave  of  the  Court;  secondly,  that  the  discon- 
if  both  writs  '  tlnuancc  of  the  writ  was  not  a  sufficient  discontinuance  of 
tht  wme'^offiwr.  ^^^^  *^'*^° »  thirdly,  that  a  new  affidavit  to  hold  to  bail 

had  not  been  made  and  filed  previous  to  issuing  the  se- 
cond writ    A  rule  nisi  having  been  granted — 

fVUdCf  Serjt.,  and  Stephen,  Serjt.  shewed  cause. — ^The 
Court  having  intimated  an  opinion,  that  the  two  first 
points  were  untenable,  the  learned  Serjeants  addressed 
their  arguments  solely  to  the  third.  The  second  writ  was 
here  issued  by  the  same  officer  who  issued  the  first.  In 
such  cases,  the  constant  practice  had  been,  as  certified 
by  the  filacer,  to  require  no  new  affidavit  of  debt  under 
such  circumstances.  No  direct  authority  on  the  subject 
could  be  found,  but  from  those  in  which  tlie  principle 
was  similar,  it  should  seem  that  no  such  affidavit  could  be 
necessary.  They  Tited  Puck/ord  v«  Maxwell  (a),  Boyd 
V.  Durand  (b),  Baker  v.  Allen  (c),  Anderson  v.  Hay- 
man  (d). 


ia)  6T.  R.  52;   1  Chit.  Rep.  (c)  7  B.  &  C  526;  1  M.& 

275,  n.,  S.  C.  R.  232,  S.  C. 

(6)  2  Taunt.  161.  (d)  2  J.  B.  Moore,  192. 


Richards 
Stuart. 
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BampaSf  Serjt.,  coniri. — As  the  plaintiff  bad  discon-  1933. 
tinued  his  action,  be  could  not  commence  another  on  the 
same  affidavit ;  because  the  13  Geo.  1,  c.  ^,  s.  2^  required 
the  plaintiff  to  swear  to  a  subsisting  debt  at  the  time  of 
suing  out  the  process  (a);  and  although  the  aflSdavit  might 
be  perfectly  true  at  the  time  of  issuing  the  first  writ,  it 
might  not  be  so  at  the  time  of  issuing  the  second.  The 
affidavit  here  having  been  used  for  one  specific  purpose, 
it  ^9M  fundus  officio f  and  could  not  be  used  as  the  founda- 
tion of  a  second  writ  That  being  the  case,  perjury  could 
not  be  assigned  upon  it.  He  cited  Dalion  v.  Barnes  (6), 
and  Archer  v.  Champneys  (c). 

TiMDAL,  C.  J. — The  defendant  has  taken  three  objec- 
tions to  the  plaintiff's  proceedings.  The  first  is,  that 
there  was  no  legal  discontinuance  of  the  former  suit*  I 
cannot,  however,  perceive  any  rational  distinction  between 
a  discontinuance  of  the  writ,  when  that  is  the  only  step 
taken  in  the  action,  and  a  discontinuance  of  the  suit 
But,  under  special  circumstances,  in  Olmius  v.  Delaney  (d), 
the  Court  refused  to  set  aside  a  second  arrest,  although 
the  first  suit  had  not  been  discontinued.  But  here,  it  can- 
not be  pretended  that  the  suit  has  not  been  discontinued, 
when  the  writ,  which  is  the  only  step  taken  in  the  cause, 
has  been  discontinued.  Besides,  the  defendant  has  ad- 
mitted by  his  receipt  for  the  **  costs  of  the  cause  "  as  on  a 
discontinuance,  that  he  has  received  the  full  benefit  of  a 
legal  dbcontinuance  of  the  suit. 

The  second  objection  is,  that  there  is  no  indorsement  on 
the  writ  of  the  second  arrest  being  made  by  leave  of  the 
Court  The  2  WiU.  4,  c.  39,  s.  4,  under  the  authority  of 
which  this  capias  issued,  in  stating  the  indorsements  which 
are  to  be  put  on  the  writ,  does  not  mention  such  a  one  as 
is  here  suggested.    Had  it  been  the  intention  of  the  legis- 

(a)  KtUyy.  Devereux,  1  W]l8.3d9.         (c)  3  J.  B.  Moore»  606. 
{b)  1  M.  &  Sd.  230.  .     Id)  2  Strange,  1216. 
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1833.        Iftture^  that  any  such  should  be  placed  on  a  directioD  to 
RicHARM      ^^  effect  would  have  been  introduced. 

V*  Thp  third  objection  is.  that  a  second  affidavit  of  debt 

Stuart. 

ought  to  have  been  £Ied  before  the  second  arrest  took 
place*  if  we  consult  the  language  of  the  12  Geo.  l,c. 
29,  8.  a,  which  provides  the  manner  in  which  affidavits  of 
dobt  are  to  be  made,  I  think  all  has  been  done  in  the 
present  case  which,  that  statute  required.  The  defen- 
dant has  filed  an  affidavit  of  the  cause  .of  action  made  be- 
tare  the  >proper  officer.  It  is  not  suggested,  that  the 
plaintiff  is  not  proceeding  for  the  same  cause  of  action 
under  both  writs ;  and  both  writs  were  issued  by  the  same 
officer ;  I  think,  therefore,  that  a  second  affidavit  was  un- 
necessary. On  the  part  of  the  defendant,  it  has  been 
suggested,  that  perjury  could  not  be  assigned  on  thb  affi- 
davit, in  respect  of  the  second  arrest  founded  on  it«  I  do 
not  agree  with  that  proposition,  as  the  defendant  would 
be  estopped  from  alleging  that  it  was  not  an  affidavit  in 
the  cause,  when  he  had  availed  himself  of  it,  for  the  pur- 
pose of  holding  the  defendant  to  bail.  As  to  the  objec- 
tion, that,  though  true  at  the  time  of  issuing  the  first  writ, 
it  might  not  be  true  at  the  time  of  issuing  the  second.  Chat 
would  equally  apply  to  every  case,  in  which  there  was  any 
delay  between  making  the  affidavit  and  issuing  the  writ. 
The  Court  held,  in  the  case  of  Boyd  v.  Durand,  that  a 
plaintiff  need  not  file  a  second  affidavit  of  debt,  although 
he  proceeded  by  a  second  original  capias  instead  df  a  /er- 
tatum  capias.  There  it  might  have  been  objected,  as  here, 
that  the  affidavit  of  debt  had  been  made  and  used  for  one 
purpose,  and,  therefore,  could  not  be  employed  for  another. 
In  that  case,  as  well  as  the  present,  the  objection  is  re- 
moved by  the  consideration,  that  in  both  cases  the  cause 
of  action  is  the  same,  and  both  the  writs  were  issued  by 
the  same  officer. 

In  addition  to  these  considerations,  I  find  that  the  prac- 
tice in  this  Court  has  always  been  in  accerdanoe  with  this 
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▼iew;  and  on  consulting  the  Judges  of  the  other  CourtSi  1833. 

they  concur  with  us  in  opinion.  richardi 

V, 

G-ASELEE,  J.»  BosANQUET,  J.,  and  Aldersok,  J.5  con- 
curred* 

Rule  discharged  (a)« 

(a)  S.  G.  3  M.  &  Scott,  778.      See  Cogrm  v.  Poffer,  po$L 


Brazier  v.  Bryant. 

JLADDYfSerjt.,  shewed  cause  against  a  rule,  requir-  After  a  lapse  of 

ing  an  arbitrator  to  refund  a  sum  of  money  which  it  couit^^not 

was  alleged  he  had  been  overpaid.    It  appeared,  that,  in  '""f^^JS?^"" 

the  year  18S5,  the  cause  was  referred  to  an  arbitrator,  and  tor  to  refund 

^    -  ,  ft  •um  of  money 

the  amount  of  his  fees  and  expenses,  87/.,  was  paid  by  the  alleged  to  have 
phuntiflTs  attorney.    That  attorney  had  since  died.    An  J^rticSwiy***' 
application  was  made,  in  the  year  1827,  to  reduce  the  where  the  party 
amount  of  the  arbitrator's  claim,  when,  after  a  reference  pUfn  the  trans- 
to  the  Prothonotary,  at  the  instance  only  of  the  defendant, 
that  officer,  on  taxation,  allowed  S5L    The  object  of  the 
present  application  was  to  compel  the  arbitrator  to  refund 
the  excess.    The  learned  Serjeant  contended,  that,  after 
a  lapse  of  nearly  .eight  yeaes,  the  Court  would  not  intesfere 
-88  leqtured. 

TiNDAL,  C.  J. — ^We  think,  that  we  cannot,  after  such  a 
lapse  of  time,  interfere  by  directing  an  inquiry  into  this 
transaction;  more  particularly  when  the  attorney  who  paid 
the  money,  and  who  might  have  explained  the  transaction, 
is  dead*  The  present  rule  must,  therefore,  be  discharged, 
and  with  costs. 

Rule  discharged^  with  costs  (a). 

(a)  S.  C.  3  M.  &  Scott,  814.    See  also  pp.  600,  477,  (Mie;  and  Ex 

parte  Shipden,  6  D.  &  R.  338. 
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An  a£SdAvlt  of 
debt  for  princi- 
pal and  interest 
due  on  a  bill  of 
exchange  most 
shew  what 
amount  is  due 
for  principal 
independent  of 
interesL 


LaTUEILLB  r.  HOEPNBR. 

rVlLDE,  Serjt»  shewed  cause  against  a  rule  nisi  for 
discharging  the  defendant  out  of  custody  on  entering  a 
common  appearance,  on  the  ground  of  a  defect  in  the 
aflSdavit  of  debc  It  was  on  a  bill  of  exchange  for  '*  the 
sum  of  70/.  llsn  6d;  the  balance  of  principal  and  interest 
due  on  a  bill  of  exchange  for  the  sum  of  1002/*  This  he 
contended  was  the  common  form  in  such  cases,  and  that 
it  was  not  usual  in  practice  to  separate  principal  and 
interest. 


Andrews,  Serjt.,  in  support  of  the  rule,  submitted^  that 
it  was  consistent  with  the  allegation  in  the  affidavit^  that 
the  sum  really  due  for  principal  was  not  sufficient  to 
rant  the  arrest. 


Per  Curiam. — If  the  terms  of  the  affidavit  are  sach^ 
that  by  any  construction  the  arrest  will  appear  to  be  un- 
lawful, it  is  defective,  and  the  defendant  cannot  be  de- 
tained in  custody. 

Rule  absolute  (a). 


(a)  S.  C.  3  M.  &  Scott,  801. 
See  also  Brooke  t.  Cotenum,  2 
Dowl.  P.  G.  7 ;  1 C.  &  M.  621,  S. 
C,  where  the  Court  of  Exchequer 


held  an  affidavit  of  debt  on  a 
bill  of  exchange  not  stating  the 
amount  for  which  the  bill 
drawn,  to  be  bad. 
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Wettenhall  17.  Wakefield. 

JL  ADD  Y^  Serjt.,  shewed  cause  against  a  rule  nisi  for  en-  A  barrister  resi- 
tering  a  suggestion  to  deprive  the  plaintiff  of  his  costs  jurisdiction  of 
pursuant  to  the  S9  &  40  Geo.  3,  c.  civ.,  (the  London  Court  %l^lXtL, 
of  Requests  Act),  on  the  ground  that  the  plaintiff  had  re-  ('^^  London 

^^  Court  of  Rc" 

covered  a  sum  less  than  51.    The  affidavit  of  the  defendant  quests  Act)  must 
stated  him  to  be  a  barrister  resident  in  King's  Bench  Walk,  q^^^^  for'^cLumi 
Inner  Temple,  and  that  he  was  liable  to  be  summoned  "i^d^r^^* 
under  the  London  Court  of  Requests  Act.     The  learned 
Serjeant  contended,  that,  as  attornies,  plaintiffs,  were  not 
compellable  to  sue  in  that  court,  so  barristers  could  not  be 
considered  as  within  the  act  which  instituted  it,  they  filling 
a  higher  rank  in  the  profession. 

JoneSfSerji.,  contrh,  cited  s.  10  of  the  act,  which  rendered 
**  all  attornies,  solicitors,  and  ofiicers  "  liable  to  the  process 
of  the  Court  of  Requests  in  the  same  manner  as  any  other 
persons  subject  to  it. 

Cur.  adv.  vuli. 

Per  Curiam. — On  examining  the  language  of  the  act, 
we  see  no  ground  for  determining  that  a  barrister  is  ex- 
empt from  the  jurisdiction  of  this  Court  of  Requests. 
The  10th  section,  in  its  preamble,  recites,  that  doubts  have 
existed  whether  attornies  and  solicitors  and  other  officers 
of  any  of  the  Courts  of  law  or  equity  were  subject  to  the 
process  of  the  Court.  The  clause  commencing  by  the 
enumeration  of  attornies  and  solicitors,  the  general  word 
"  officer"  cannot  be  considered  as  referring  to  persons  in 
the  profession  of  a  higher  degree  than  attornies  and  soli- 
citors. The  recited  doubts,  therefore,  cannot  have  re- 
ferred to  barristers,  if  indeed  they  can  strictly  be  con- 
sidered as  officers  of  the  Court.     They  therefore  will 


^ 
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1833.       jcome  within  the  general  words  of  sect.  5.    The  present 
rule  musty  therefore,  be  made  absolute. 


Wbttbnhall 

cr. 

Wakefield. 


Rule  absolute  (a). 
(a)  S.  C.  3  M.  &  Scott,  805. 


MooRE  V.  Thomas. 
If  A  sheriff  does  ^jf  ^j^ig  ^j^g^  ^  ^^^11  of  capioM  was  sued  out.  directed  to  the 

not  indorse  on  ^  -* 

the  capias  the     SheriflF  of  ComwM.    It  was  executed  by  him ;  but  he.ne^ 
ecution  pur-'     glected  to( indorse  within  six  days  after  the  execution  the 

Gm^at  V^^    ^"^^  ^^y  ^^  ^^^^  execution,  pursuant  to  the  directions  of 
Wii  4,'  the  re.   4  Reg.  Gen.  M.  T.  8  WiU.  4  (a). 

medy  is,  to  re- 
quire him  to 

*"n"«nd'make        WUde^  Seijt.,  uow  applied  for  a  rule  nisi  for  an  attach- 
compensaiion  to  xnetit  ioT  uot  makiufiT  the  required  indorsement. 

the  plainufffor  ^  ^ 

damages  accru- 

Si'^"**"  *""       Tindal,  C.  J.— The  penalty  imposed  by  the  rule  itself 

is  that  the  sheriff  **  shall  be  liable  in  a  summary  way  to 
make  such  compensation  for  any  damage  that  may  result 
from  his  neglect  as  the  Court  or  Judge  shall  direct.**  That 
penalty  supersedes  an  application  for  an  attachment.  The 
proper  course  will  be,  that  you  should  take  a  rule,  as  in  the 
case  of  Ridley  v.  Weston  (&),. calling  on  the  sheriff  to  shew 
cause  why  he  should  not  amend  his  return  to  the  writ,  by 
indorsing  thereon  the  true  day  of  execution  thereof;  and 
why  he  should  not  make  such. compensation  to  the  plaintiff^ 
as  the  Court  should  direct,  and  why  he  should  not  pay 
the.  costs  of  the  application.. 

Rule  nisi  accordingly  (c). 

(a)  Ante,  Vol.  1,  p.  471.  (*)  2  M.  &  Sciitt,  724. 

(c)  3  M.  &  Scott,  810,  S.  G. 


MICHABLMAS  TERM,  4  WILL.  IV.  761 

1833. 

NiCOL  V.  BOYNE. 

{Stephen i  Serjt.,  shewed  cause  against  a  rule  nisi  for  The  copy  of  a 

discharging  the  defendant  out  of  custody  on  entering  a  to  riie  "^sheriff " 

common  appearance,  on  the  ground  of  a  variance  in  the  |f®l^*^  °^,*® 

copy  of  the  capias  from  the  original  writ  issued.     The  London  is  defec- 

tivc 

writ  itself  was  directed  to  the  **  sheriffs"  o(  London^  but 
the  copy  delivered  to  the  defendant  was  directed  to  the 
••  sheriff"  of  London.  The  whole  variance  therefore  be- 
tween the  copy  and  the  original  consisted  in  the  omission 
of  the  letter  "  s."  When  the  2  Will.  4,  c.  39,  s.  4,  required  . 
a  copy  of  the  capias  to  be  delivered  to  the  defendant,  it 
did  not  mean  a  fac  simile  of  the  writ,  but  merely  a  sub- 
stantial copy.  The  mere  omission  of  a  letter  could  not 
prevent  its  being  a  copy  within  the  fair  and  sensible  mean- 
ing of  the  act.  The  object  of  serving  the  copy  was  to 
enable  the  defendant  to  know  what  was  the  nature  of  the 
plaintiff's  demand.  The  mere  omission  of  the  letter  *'  s  " 
could  not  prevent  his  obtaining  that  knowledge.  He 
cited  Clutterbucky.  Wildman  (a),  as  justifying  in  principle 
the  answer  he  gave  to  the  objection. 

TiNDAL,  C.  J. — In  all  such  cases  as  the  present  I  think 
It  better  to  adhere  strictly  to  the  form  given  by  the  statute. 
That  prevents  the  difficulties  which  arise  from  discussing 
what  is  an  important  and  what  an  unimportant  variance* 
The  copy  required  by  the  statute  to  be  delivered  to  the 
party  arrested  ought  of  course  to  be  a  true  copy.  The 
copy  here  is  in  fact  directed  to  a  non-existing  officer;  for 
there  is  no  sheriff  of  London,  as  that  city  has  two  sheriffs 
by  a  grant  of  King  John.  The  present  rule  must,  there- 
fore, be  made  absolute. 

Gaseleb,  J.y  and  Bosakquet,  J.,  concurred. 

(o)  2  Tyrw.  276. 
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NiCOL 

0. 

BOTNB. 


Aldbrson,  J.,  concurred,  and  said,  that  if  the  defect 
had  consisted  merely  in  bad  spelling,  as  if  **  sheriffs"  had 
been  spelt  with  one  '*  f/'  perhaps  the  objection  might  not 
have  been  fatal. 

Rule  absolute  (a). 

(a)  S.  C.  3  Moore  &  Scott,  812.  Storr  v.  MataU,  ante,  p.  417 ;  &n<l 
See  B^ld  V.  Street,  ante,  p.  739 ;       Richards  v,  Stuart,  ante,  p.  7^- 


Apliintiffiiiay 
aae  out  a  eo.  fo. 
before  the  re- 
turn of  a /./a. 
previously  it- 
tued,  if  the 
latter  writ  has 
not  been  exe- 
cuted. 


DicAs  V.  Warne. 

rVlLDEf  Serjt.,  shewed  cause  against  a  rule  nm  for 
discharging  the  defendant  out  of  custody,  on  the  groimd 
of  his  having  been  improperly  arrested  on  a  ca.  sa. 
before  the  return  of  aji.  /a.  previously  issued  agunst  his 
goods.  The  facts  of  the  case  were  these: — ^The  plaintiff 
sued  out  a  ^.  Ja.  on  the  judgment  previously  obtained 
against  the  goods  of  the  defendant.  When  the  officer 
went  to  the  premises  for  the  purpose  of  executing  the  writ, 
he  found  the  goods  had  already  been  seized  under  a  distress 
for  rent  and  taxes.  On  further  inquiry,  he  discovered,  that, 
previous  to  the  issue  of  the ^.  fa.,  the  defendant  had  exe- 
cuted a  bill  of  sale  and  assignment  of  the  whole  of  his 
property.  After  remaining  in  the  defendant's  house  about 
ten  days  the  officer  withdrew.  Without  waiting  for  the 
^/a,  to  be  returned,  the  plaintiff  took  the  defendant  on  a 
ca\  sa.  It  was  now  sought  to  discharge  him  out  of  custody, 
on  the  ground  that  the  ca.  sa.  had  issued  too  soon.  But 
there  was  no  necessity  for  the  plaintiff^s  waiting  until  the 
fi*fa.  was  returned  before  he  sued  out  his  ca.  so.,  where 
nothing  was  done  under  the  previous  writ.  In  the  present 
case  the  plaintiff  obtained  no  fruits  from  hb  Ji.  fa.^  and, 
therefore,  there  was  no  occasion  for  his  waiting  until  the 
return  of  that  writ. 
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Jones^  Serjt.,  supported  the  rule,  and  contended,  that,  1833. 
where  the  Ji.  fa.  was  executed,  the  plaintiff  must  wait 
until  its  return  before  he  could  *sue  out  a  ca.  sa.  But 
execution  of  the  writ  merely  meant  taking  possession  of  the 
goods,  and  here,  certainly,  possession  had  been  taken, 
although,  from  circumstances,  no  proceeds  had  come  to 
the  hands  of  the  plaintiff.  He  cited  Lawes  y.  Codring^ 
ion  (a),  in  which  Parke,  J.,  observed,  *^  If  you  execute  the 
fi.fa.  you  cannot  take  another  step  till  the  following  term ; 
for  that  writ  cannot  be  returned  into  Court,  until  the  Court, 
in  contemplation  of  law,  is  sitting.*'  In  Miller  v.  Par^ 
nell(b)  fit  was  held,  that,  if  a  sheriff  makes  a  seizure  under 
a  writ  of  JL  fa.,  the  plaintiff  cannot  take  the  defendant  in 
execution,  under  a  writ  of  ca.  sa.,  till  the^.ya.  is  returned, 
though  he  abandons  the  seizure  of  the  goods. 

TiNDAL,  C.  J. — This  case  is  decided  by  that  of  Edmond 
T.  Ross  (e),  where  this  precise  point  arose.  The  attention 
of  the  Court  was  there  drawn  to  the  case  of  Miller  v. 
PameU.  We  must,  therefore,  consider  the  latter  case 
OTcrruled.  The  present  is  distinguishable  from  that  of 
Lawes  y.  Codrington,  as  there  a  sum  of  17^.  6c/.  was  levied 
under  the f. fa.    The  present  rule  must  be  discharged. 

Gaselee,  J.,  BosANQUET,  J.,  and  Alderson,  J.,  con- 
curred. 

Rule  discharged  (d). 

(a)  jfnte,  Vol.  1,  p.  30.  (c)  9  Price,  6. 

(6)  6  Taunt  370;  2  Marsh.  78,  (d)  3  M.  &  Scott,  814.  ;  S.  G. 
S.C. 
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Staples  9.  Purser  and  Wife. 
It  is  neceiiary    iHOTION  to  enter  up  judgment  on  an  old  warrant  of 

to  obtain  leave  ,  !■«  i>oyii«^ 

of  the  Court  to    attorney  against  busband  and  wife.     It  had  been  gnrea 
mcnt  against^'    ^y  *^®  latter  previous  to  her  coverture. 

husband  and 

wife  on  a  war-  »^       ^     .  -.r 

rant  of  attorney,      Per  Cunam, — You  may  take  your  rule. 

executed  by  the 

wife  dum  sola.  n    i  <■  /  n 

Kuie  granted  (a). 

(a)  S.  C.  3  M  &  Scott.  800.      R.  117,  and  Metcalfe  v.  Booie, 
See  Hartford  v.  Mattinglyy  2  Chit.      6  D.  &  R.  46. 


Smith  v.  Fielder. 
If  a  party  to  a    *  TaDD  Y,  Serjt.,  and  Andrews,  SerjjL,  shewed  csiue 

reference  re- 

voices  the  arbi-  against  a  rule  nuif  requiring  the  defendant  to  pay  the  costs 
rity  wfthout^a  ^^  ^^  reference  in  this  case.  The  cause  bad  been  r^ 
he^rbe^^m-  ^^^^^^  puTsuant  to  an  order  of  Nin  Prius.  which,  among 
peiied  to  pay  all  other  Conditions,  directed  that  the  arbitrator  should  be  at 
reference.  liberty  to  examine  either  party ;  that,  the  death  of  neither 

should  revoke  the  arbitrator's  authority,  and  that  if  either 
party,  by  affected  delay  or  otherwise,  prevented  the  arbi- 
trator from  making  his  award,  he  should  pay  to  the  other 
such  costs  as  the  Court  should  think  reasonable*  During 
the  progress  of  the  reference,  on  the  25th  of  March,  1833, 
the  plaintiff  died.  The  defendant,  apprehending,  some 
diflSculty  would  be  consequent  on  this  event,  a  number  of 
admissions  were  transmitted  to  him  on  the  6th  of  April 
These  he  retained  until  the  20th  of  May  following,  when 
he  revoked  his  submission.  The  present  apphcation  was, 
therefore,  made  on  the  part  of  the  plaintiff's  personal  re- 
presentatives, to  compel  the  defendant  to  pay  aU  the  costs 
which  had  been  incurred  by  the  reference,  as  it  was  said 
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the  defendant  had  no  right  to  revoke  the  authority  of  the         1^33. 
arbitrator.     The  learned  Serjeants  contended^  that,  under 
the  eircumstancesy  the  plaintiff  had  a  right  to  revoke  the 
arbitraor's  authority;  and  they  cited  Aston  v.  George  (a), 
and  Green  v.  Pole  (b). 

fFiUey  Seijt.,  supported  the  rule. 

Per  Curiinn. — ^Had  the  defendant  desired  to  make  the 
death  of  the  plaintiff  a  ground  for  revoking  the  arl)itrator's 
authority,  he  should  have  made  that  one  of  the  terms  of 
his  submission.     But  no  such  term  is  introduced ;  on  the 
contrary,  it  is  expressly  provided,  that  it  shall  not  operate 
as  a  revocation;  and,  therefore,  that  cannot  have  been  the 
reason  of  his*  revoking  the  arbitrator's  authority,  as,  after 
he  knew  of  the  plaintiff's  death,  he  permitted  the  reference 
to  proceed,  and  kept  possession  for  a  considerabfe  time  of 
the  admissions  transmitted  to  him.    This  conduct  was 
inconsistent  with  the  idea  of  his  thinking  the  arbitration 
16  he  at  an  end.    Had  he  been  anxious  to  avail  himself^  of 
ihe  plaintiff's  evidence,  he  should  have  made  that  a  con'- 
dition  of  submitting  to  the  arbitration.    From  the  whole 
circumstances  of  the  case,  it  does  not  appear  that  the  de- 
fendant really  intended  to  examine  the  plaintiff  as  to  this 
matter.     As,  on  considering  all  the  facts  of  the  case,  the 
defendant  does  not  appear  to  have  had  a  reasonable  cause 
fbr  revoking  the  authority  of  the  arbitrator,  we  think 
that  he  is  bouild  to  pay  all  the  costs  occasioned  by  thai 
Invocation. 

Rule  absolute  (c). 

(a)  2  B.  &  Aid.  395;  1  Chit.  Rl  thority  of  an  arbitrator  cannot  be 
204|  S.  C.  revoked  without  leave.    See  fur- 

(b)  4  M.  &  P.  198.  ther  ss.  40  and  41  of  the  same  act 

(c)  S.  C.  3  M.  &  Scott,  863.  as  to  other  matters  connected  with 
See3  &  4  Will.  4,  c.  42,  s.  39,  by  references;  and  Dowling's  Prac. 
Which  it  is  provided,  that  the  au-  158. 
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The  time  for 
rendering  a 
bankrupt  defen- 
dant in  dis- 
charge of  hif 
bail  will  not  be 
enlarged  in  the 
case  of  a  £on- 
Amfiat 


Coombs  v.  Dod. 

rrlLDE,  Serjt.,  shewed  cause  against  a  rule  obtained 
at  the  instance  of  the  bail  for  staying  proceedings  on  the 
ca.  sa,  sued  out  against  them,  on  the  ground  of  the  defen- 
dant becoming  bankrupt.  It  was  a  London  fiat,  and 
therefore  the  inconveniences  suggested  in  Glendinmng 
Y.  Robinson  (a),  could  not  arise,  that  being  the  case  of  a 
country  commission. 

Per  Curiam* — There  is  nothing  to  prevent  the  bail  from 
rendering  their  principal.  If  the  bankrupt  is  required  to 
be  examined,  he  may  be  brought  up  under  a  commis* 
sioner's  warrant.  The  case  of  Shaw  v.  Cash  (6)  is  in 
point  This  is  not  a  case  in  which  the  Court  ought  to  in- 
terfere as  prayed. 

Rule  discharged  (c.) 

(a)  1  Taunt.  320.  (c)  S.  G.  3  M.  &  Scott,  817- 

(6)  12  J.  B.  Moore,  257 ;  4  See  Euston  v.  Green  and  Ro&mm, 
Bing.  80,  S.  G.  ante,  61 7- 


It  seemi  that 
issues  tried  be- 
fore the  sheriff 
are  within  the 
rule  adopted  by 
the  Courtii 
where  the  ver- 
dict is  for  lass 
than  20^ 


Hemming  v.  Samuel. 

Stephen,  Seijt.,  appUed  for  a  rule  fiwt  for  a  new 
trial  in  this  case  on  payment  of  costs.  It  was  an  issue 
tried  pursuant  to  a  Judge's  order  before  the  under-sheriff, 
the  demand  being  only  to  the  extent  of  18/.  for  goods 
sold.  The  plaintiff  had  a  verdict,  a  witness  for  the  defen- 
dant not  having  been  present,  who  it  was  said  could  prove 
that  the  plaintiff  was  in  partnership  with  another  person. 


Per  Curiam* — The  debt  here,  which  the  plaintiff  sought 
to  recover,  was  less  than  202.,  and  therefore  does  not 
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Uenninq 

Sam U£U 


come  within  the  principle  of  Shittito  v.  Theed  (a),  in  which         1833. 
case  the  action  must  have  been  for  more  than  SO/.  When 
the  defendant  found  that  his  witness  was  absent,  he  might 
have  applied  to  postpone  the  trial  on  terms. 

Rule  refused  (6). 

(a)  4  M.  &  p.  575.  See  Edwards  ▼.  Dignam,  anie,  p. 

(b)  S.  G.  3  M.  &  Scott,  818.      642,  eorUrd. 


Vansandau  and  Another  v.  Nash. 

JlALFOURD,  Serjt,  shewed  cause  against  a  rule  for  Bail  are  only 
setting  aside  an  order  of  a  Judge  for  staying  proceedings  oen^H.  r.  2 
in  actions  against  two  bail,  on  payment  of  the  amount  of  ^*^  *»  ••  ^** 

^®  »  I    ^  ^  to  the  extent  of 

one  recognizance  and  the  costs  of  those  actions.     He  con-  the  iingie 
tended,  that,  according  to  the  fair  construction  of  1  Reg*  ^^^izance, 
Gen.  H.  T.  2  Will.  4,  s.  21  (a),  the  bail  could  only  be  ;J,*^J^*^ 
considered  as  liable  to  the  single  amount  of  one  recog-  with  coau  of 
nizance.     The  learned  Judge  was  therefore  correct  in  more. 
the  order  he  had  made.  The  words  of  the  rule  are,  **  Bail 
shall  only  be  liable  to  the  sum  sworn  to  by  the  aflSdavit 
of  debt  and  the  costs  of  suit,  not  exceeding  in  the  whole 
the  amount  of  their  recognizance.'*    In  the  present  case, 
however,  the  amount  of  the  debt  and  costs  recovered  by 
the  plaintiff  in  the  original  action  was  179/.  7«.,  while  the 
amount  sworn  to  at  the  time  of  arresting  the  defendant 
was  only  50/.    The  recognizance,  therefore,  was  in  100/« 
To  the  extent  of  this  latter  sum  the  defendant's  liability 
must  be  confined.         ^ 

fFilde,  Serjt.,  supported  the  rule. 

Cur.  adv.  vuli. 

(rt)  AfMe,  Vol.  1.  p.  186. 
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1833.  TiNPAiii  C.  J. — This  oaae  depencU  upon  tine  eonstmc- 

VANiANDAu    ^^^  ^  ^  P'*  ^^  ^  ^^  ®^  EKhry.  Term^  2  WUk  4;  and 
V-  the  question  is,  whether  the  wordb,  **  the  amount  of  their 

recognizance/'  means  the  amount  of  the  two  separate  re- 
cognizances added  together,  or  the  amount  of  the  sum  men- 
tioned in  each  of  th^ ir  recognizances*  On  consulting  the 
Judges  of  the  other  CourtSi  a  great  majority  of  them  concur 
wi^  us  ip  thinking  tbAt  they  are  only  liable  for  the  sum 
mentioned  in  each  of  their  recognizances.  The  learned 
Judge,  therefore,  was  right  in  the  opinion  he  formed,  as 
to  the  meaning  of  the  rule,  and  the  order  he  made  upon  it 
The  present  rule,  therefore,  must  be  discharged. 

Rule  discharged  (a). 

(a)  S.  C:  3  M.  &  Scott,  834.     See  Bunt,  v.  Uimd  and  Jmdkr, 
ante,  p.  558. 


REGULiE  GENERALES. 

BiU  upon  an      XT  IS  OBDERBD,  That,  wfaere  a  defendant;  is  arvested'Upoq 
o^wor pkariei    ^^  alios  or  fiurics  copios  issued  into  another  county  pur- 

suant  to  the  rjule  of  Mickaelmas,  Term,  3  WilL  4,  s.  6, 
the  defendant^  must;  put  in  bail  in  the  county  wfaere  be 
was  arrcisted* 

T.  Denman.  S.  Gasblee.  E.  H.  Au)Brson. 

N.  C.  TiNDAL.       J.  Parke.         »     J.  Patteson. 
Lyndhurst.  W.  Boll  and.        J.  Gurnby. 

J.  BaYLEY.  J.  B.  BOSANQUET. 

J.  LiTTLEDALE.       W.  E«  TaUNTON. 
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FINES  AND  RECOVERIES.  ^ ;- — -^ 

^  ,      Fines  and  reco- 

WtiEREAs,  by  the  84th  section  of  the  statute  made  in  veries. 
the  Srd  and  4th  years  of  the  reign  of  his  present  Majesty, 
cliat)ter  74,  intituled  "  An  Act  for  the  Abolition  of  Fines 
and  Recoveries,  and  for  the  Substitution  of  more  simple 
ttiodes  of  Assurance,"  the  Court  of  Common  Pleas  is  au- 
thorized from  time  to  time  to  make  alterations  in  the  me- 
morandums and  ctl'tificates  in  the  said  section  men- 
tioned. 

Add  whereas,  by  the  89th  section  of  the  said  act  it 
Ib  enacted/*'  That  the  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas  at  Westminster  shall  from  time  to  time  ap- 
point the  person  who  shall  be  the  officer  with  whom  such 
certificates  as  in  the  said  act  are  mentioned  shall  for  the 
tfane  being  be  lodged,  and  may  remove  him  at  pleasure; 
and  that  the  Court  of  Common  Pleas  at  Westminster  shall 
also  from  time  to  time  make  such  orders  and  regulations 
as  the  said  Court  shall  think  fit  touching  the  mode  of  ex- 
amination to  be  pursued  by  the*  commissioners  to  be  ap- 
pointed under  the  said  act,  and  touching  the  particular 
Blatters  to  be  mentioned  in  such  memorandums  and  certi- 
ficates as  therein  mentioned,  and  the  afiidavits  verifying  Certificate. 
tlie  certificates,  and  the  time  within  which  any  of  the 
aforesaid  proceedings  shall  take  place:"  Now  it  is  or- 
BERAD,  that,  in  addition  to  the  form  of  the  certificate  men- 
tioned in  the  84th  section  of  the  said  act,  after  stating  the 
names  of  the  parties  and  the  words  **  and  acknowledge 
the  same  to  be  her  act  and  deed^"  the  following  words 
should  be  inserted,  "  And  I  [or  we]  do  further  certify 
that  the  several  premises  comprised  in  the  said  indenture 
are  situate  in  the  paHsh  [or  several  parishes]  and  place  [or 

places]  following,  that  is  to  say,  in  the  parishes  of 

{as  the  case  may  6e],  in  the  county  of ." 

'     A^^  IT*  IS  FUR'THER  ORDERED,  that,  whcrie  the  acknow-   Oneofthecom- 

ledgment  shallli^  made  before  commissioners  appointed  un-  I^t  noruTbl*** 
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1833.         der  the  said  act,  one  at  least  of  the  said  commissionen  shall 
. .        be  a  person  who  is  not  concerned  as  the  attorney,  soHcitori 

concernod  lOf  ^  * 

tbe  parties.         or  agent,  or  clerk  to  the  attorney^  solicitor,  or  agent,  of 
Fonnofafflda-   any  of  the  parties  in  the  transaction  giving  occasion  to 

the  taking  such  acknowledgment;  and  that  in  the  affi- 
davit  verifying  the  certificate,  it  shall  be  deposed,  in  ad- 
-  dition  to  the  verification  thereof,  that  one  or  more  of 
the  persons  making  such  aflSdavit  knew  the  persra  or 
persons  making  such  acknowledgment,  and  that  at  tlie 
time  of  making  such  acknowledgment  the  person  or  per- 
sons making  the  same  was  or  were  of  full  age  and  com- 
petent understanding,  and  that  one  at  least  of  the  com- 
missioners taking  such  acknowledgment  is  not  the  attor* 
ney,  solicitor,  or  agent,  or  clerk  to  the  attorney,  solicitor, 
or  agent,  of  any  of  the  said  parties ;  and  that  the  names  and 
residences  of  the  said  commissioners,  and  also  the  place 
or  places  where  such  acknowledgment  or  acknowledg- 
ments shall  be  taken  shall  be  mentioned  in  such  affidavit 

Inqmry  to  be  AnD  IT  IS  FURTHER  ORDERED,   that   the    COOUIUSsionen 

ried  womaik*      ^^  inquire  of  married  women  whether  they  intend  to  gite 

up  their  interest  in  the  estate  to  be  passed  by  such  deed, 
without  having  any  provision  made  for  them  in  return  for, 
or  in  consequence  of,  their  so  giving  up  such  interest;  and 
if  it  appears  that  any  provision  is  to  be  made  for  any  such 
married  woman,  they  shall  not  take  her  acknowledgment 
until  they  are  satisfied  that  such  provision  has  been  ac- 
tually made;  and  one  of  the  said  commissioners  shall  state 
in  the  affidavit  so  to  be  made  ^s  aforesaid  that  such  in- 
quiry was  made,  and  also  the  answer  given  thereto;  and 
where  any  such  provision  has  been  agreed  to  be  made,  that 
he  the  said  commissioner  is  satisfied  that  the  same  has 
been  made;  and,  where  such  married  woman  in  answer  to 
such  inquiry  shall  declare  that  she  intends  to  give  up  her 
interest  without  any  provision,  that  he  the  said  commisF 
fiioner  has  no  reason  to  doubt  the  truth  of  such  dechuac 
tion,  and  verily  believes  the  same  to  be  true« 
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And  it  is  hereby  vurthbr  ordered^  that  the  affida-        1833* 
vita  Terifying  such  certificate,  where  the  acknowledgment  AffidaTiuve-   ' 
is  taken  by  a  Judge  or  Master  in  Chancery,  be  in  the  form  "fy*»«  <»rtifi' 
hereunto  annexed  marked  A.;  and  where  before  any  of 
the  commissioners  appointed  in  pursuance  of  the  said  act, 
in  the  form  hereunto  annexed  marked  B.,  with  such  varia- 
tions only  as  the  circumstances  of  the  case  shall  render 
necessary. 

And  it  is  hereby  further  ordered,  that  the  certifi*  Certificatef 
cates  and  the  affidavits  verifying  the  same  shall  be  deli*  to  be  deU- 
vered  to  the  officer  to  be  so  appointed  within  one  month  ^^||^^£'^ 
from  the  making  the  acknowledgment,  and  that  the  officer  ^  proper 
shall  not  receive  the  same  after  that  time  without  the  di- 
rection  of  the  Court  or  a  Judge* 


A- 

Form  of  Affidavit  verifying  the  Certificate  where  the  Ac" 
knowledgment  is  taken  before  a  Judge  or  Master  in 
Chancery. 

A.B.,  of—,  maketh  oath  and  saith,  that  he  knows , 

the  wife  of ,  in  the  certificates  hereunto  annexed  men- 
tioned:   And  that  the  acknowledgment  therein  mentioned 

was  made  by  the  said ,  and  the  said  certificate  signed 

by  the  said [Judge  or  Master],  therein  mentioned,  in 

the  presence  of  this  deponent:  And  this  deponent  further 

saith,  that  the  said was  at  the  time  of  making  such 

acknowledgment  of  full  age  and  competent  understanding. 


B. 
Form  of  Affidavit  verifying  the  Certificate  where  the  Ac^ 
knowledgment  is  taken  by  any  of  the  Commissioners  ap^ 
pointed  in  pursuance  of  the  Act  of  Parliamentm 

A.  B.f  of ,  in  the  county  of ,  gentleman^  one  of 

the  attomies  pf  his  Majesty's  Court  of ,  at  Westminr 
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IMS'        steTi  md  one  of  lk«  cottmiisridn^d  iiamiid  in  tte  c^rtiAcate 
hereunto  annexed,  maketh  oaA  und  saith,  that  he  knowar 

-*-— ,  the  wife  of » in  the  flafd  certificate  mentioned^  aiid 

that  the  acknowledgment  therein  mfefiffioned  was  made  by 

the  said ,  arid  the  certificate  signed  by  the  conMiaaion- 

eifs  in  the  said  certificate  mentknied,  en  the  day  anfd  year 

therein  mentioned,  at ,  in  the  comity  of ,  in  die 

presence  of  this  deponent;  and  that,  at  the  time  of  making 

such  acknowledgment,  the  said was  of  full  age  and 

competent  understanding;  and  that  the  said kne#  the 

same  acknowledgment  watf  intended  for  £hte  passinj^  her  es- 
tate and  estates  in  the  premises  respecting  wUcb  such  aic- 
knowledgment  was  made :  And  this  deponent  further  saith^ 
that  he,  this  deponent,  [or,  the  said  /.  JiT.,  as  the  case  may  be, 
adding,  \fnot  the  comnUssiener  making  the  qffidavii,  whose 
place  of  residence  is  at '],  is  not  concerned  as  the  at- 
torney, solicitor,  or  agent,  or  clerk  to  the  attorney,  soli- 
citor, or  agent,  of  any  or  either  of  the  parties  to  the  trans- 
action giving  occasion  to  thetakingsuchacknowledgment: 
And  this  deponent  further  saith,  that,  in  pursuance  of  the 
order  made  by  the  Court  of  Common  Pleas,  in  Michaelmas 
"term,  1833,  the  said  commissioners  did  inquire  of  the 

said [or,  \fmore  than  one,  of  each  of  them  the  said 

]  whether  she  intended  to  give  up  her  interest  in  the 

estates  in  respect  of  which  such  acknowledgment  was 
taken,  without  having  any  provision  made  for  her  in  re* 
turn  for  or  in  consequence  of  her  so  giving  up  her  in^ 
terest  in  such  estates;  and  that  in  answer  to  such  inquiry 

the  said declared  that  she  did  intend  to  give  up  her 

interest  in  the  said  estates  without  having  any  provision 
made  for  her  in  return  for  or  in  consequence  of  her  so 

giving  up  her  interest;  which  declaration  of  the  said 

this  deponent  has  no  reason  to  doubt  the  truth  of,  and 
verily  behaves  the  same  to  be  true,  [or,  declared  that  a 
prolusion*  was  to  be  made  fof  her  in  consequence  of  her 
giving  up  her  inteiiest  in  the  shid 'estates]:  And  this  de- 


f 
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pomnts  bafoie  her  ackn<»wltdgmenl  waa  ao  tak«,  waa  sa-  ^       1833. 

tisfied,  and  does  now  verily  believe,  that  suek  prevkioft 

has  bcMin  made. 

N.B. — ^When  the  whole  of  the  facts  cannot  be  spoken 
to  by  one  deponent,  the  necessary  alterations  must 
be  made  to  enable  more  than  one  deponent  to  state 
their  respective  parts  of  it. 

(Signed  by  the  Judges  of  this  Court.) 


iopera- 


IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  WILL.  IV.  1334 


Ex  ffarte  Atkinson. 

AN  this  case  Mr.  AMnson,  wha  was  a  cl«k  ita  the  Letter   Bythc^, 

KIl  Office,  appointed  by  and  employed  under  the  Pbsb-  *^°"  ^^^  ^^'  ^* 

g^4^       I  J  -  c  50, 8.  1,  upon, 

maater-OMiefaly  was  sumttioned  to  attend  as  a  juror  at  the   theietterspatent 
Sittings  iA  this  Court  at  Westminster  during  the  present?  p^SZSter-'*"* 

teoni.  GeDeral»aU  de- 
puties and  offi- 
oers  appointed 

fl(^ilde9  Serjt,  applied  to  have  him  disehaiiffed  from  ^^^  **'™  "*  **" 

J.        -  .  ,      «  .  .  emptedfrom 

attendmg  nis.  aumn^ons,  on  the  ground'  of  his  not  bebg  ^rvinga»juron. 

liable  to  serve  as  a  juror  in  coQsequence  of  his  appoint-  * 

ment  in  the  Post  Office.    By  the  letters  patenb  under  the 

great  seal,  dated  4th  April,  1831,  appointing  the  Duke  of 

JUcAmoncf  Postmaster-General,  it  was  commanded  that, 

besides  the  Dube  of  Sichnumd^  "  all  deputies  and  officers 

to.  be  by  hipn  appointed"  shall  not  be  compelled  to  serve 

as  jurymen.      The  Lst  section,  of  the  6  Geo.  4,  c.  50^ 

exempted  from  serving  as  jurors  al)  persons  who  wei© 

exempt  *'  by  virtue  of  any  prescription,  charter,  grant,  or 

writ."    Mr.  Atkinson^  tbenrfore,  must  be  considered  as 
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1834.        coming  within  the  meaning  both  of  the  letters  patent  and 
"    "  of  the  statute. 

Atkwwn.  Cur.  adv.  pulL 

TiNDAL,  C.  J.  said,  that  he  had  consulted  the  other 
Judges,  and  that  they  were  unanimously  of  opinion,  on 
comparing  the  letters  patent  with  the  words  of  the  statute, 
that  the  applicant  was  exempt  from  senring  as  a  juror* 

Application  allowed  (a), 
(a)  S.  C.  4  M.  &  Scott,  160. 


Clark  v.  Marner. 

A  writ  of  trial  X  HIS  was  an  application  by  BompaSf  Seijt,  to  set  aside 
e/to  the  ''^^*'  ^  ^^^  of  trial  and  all  proceedings  upon  it  on  two  grounds: — 
*•  Judge"  of  an  pirstg  bccausc  the  writ  was  directed  to  the  Mayor  of  CW- 

mfenor  court  of  ^ 

record,  although  Chester^  while  the  3  &  4  WiU.  4,  c  42,  s.  17,  only  autbo* 
4,^c  42,  s.  17,    rized  the  direction  to  the  sheriff;  and,  secondly ^  because 

•^sherir'^M'^  ^^  ^^"®  ^^^  ^^^^  ^^^^  before  the  deputy  of  the  mayor, 
the  person  to  it  not  appearing  that  he  had  power  to  appoint  a  deputy, 
18  to  be  directed.  The  affidavits  ou  which  he  moved  did  not  however  clearly 
tocApiacebcftw  ^^®^  **^**  ^^  mayor  had  no  such  power.  The  application 
the  deputy  of  a  could  not  be  Considered  as  too  late,  because,  in  HaU  ▼. 

mayor,  and  it  i      ^  •    .  »  . 

was  not  shewn  Meddowcroft  (a),  the  Court  set  aside  a  verdict  in  a  special 
power toappSnt  J^^Y  cause  improperly  tried  by  a  common  jury,  although 
a  deputy,  the^     q^  objection  was  taken  at  the  time  to  the  cause  being 

set  aside  the         go  tried, 
proceedings. 

TiNDAL,  C.  J. — On  consultation  with  all  the  Judges,  they 
have  agreed  that  the  words  which  have  been  omitted  by 
accident  with  respect  to  directing  writs  to  the  judge  of 
the  court  of  record,  may  be  supplied;  and  theref<Hre,  that 

(a)  4  M.  &  Sel.  467. 
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the  writ  may  now  be  directed  to  such  a  judge  where  there  1834. 
18  a  court  of  record,  and  to  the  sheriff  where  there  is 
none.  The  direction  therefore  of  the  writ  to  the  mayor 
is  correct.  As  it  has  not  been  shewn  to  us  that  the  mayor 
has  no  power  to  appoint  a  deputy,  I  think  the  trial  was 
regular.  I  do  not  think,  therefore,  that  the  rule  which  is 
prayed  ought  to  be  granted. 

Rule  refused  (a). 

(a)  S.  C.  4  M.  &  Scott,  171. 


menu 


Doe  d.  Tucker  v.  Rob. 

JuOTION  for  judgment  against  the  casual  ejector.  The  Ser^ke  in  cjcct- 
senrice  was  on  the  foreman  of  the  tenant  in  possession, 
with  an  acknowledgment  by  the  wife  on  the  first  day  of 
term  of  the  receipt  of  the  declaration,  and  an  admission 
by  her  that  she  had  communicated  it  and  the  necessary 
explanation  to  her  husband. 

Per  Curiam* — ^The  admission  of  the  wife  in  this  case 
cannot  affect  the  husband* 

Rule  refused  (a). 

(a)  S.  G.  4  M.  &  Scott,  166. 


Ai/t^j^^j^  /•.-  ^iy<^.  /?  ^^i9 


CASKS  ON  JOINTS  <lP  PBACTIOfi,  C.  P. 


Freemah  9.  Pagamini. 

Tbe  plaintiff  ha.  J^fLDE,  Serjt.,  applied  after  verdict  to  take  money 
costs  of  applying  out  of  Court  paid  in  by  tbe  defendant  in  lieu  of  special 
J^J*o  *c"urt!^  bail.  The  question  wis,  wbether  the  plwntiff  was  entitled 
"^atdili^i^u^of  *^  *®  ^^^*®  ^^  *^®  application?  Mr.  Chapman  hihis  book 
iNui*  of  Practice  (a)  8aid>  that  it  was  the  practice  in  the  King's 

Bench  to  allow  such  costs. 

Per  Curiam. — It  is  consistent  with  justice  that  he  should 

have  those  costs. 

Rule  accordingly  (i). 

(a)  Page  137.  (&}  S.  G.  4  M.  &  Scott,  165. 


HoRiTE  r.  Took. 

Adedaiation  AnDREWS,  Serjt.,  movcd  to  set  aside  a  declaration 
S^iugMi  d]"s-  and  subsequent  proceedings  on  the  ground  of  irregularity. 
obedience  to  an    rji\^Q  objection  was»  tb^t;  aa  iniunctioB  m  eq^Uy  had  bcoi 

injunction  in  *  ..  ,  *../««  j-  ^i 

equity,  is  regu-    obtained  restraining  the  plaintiff  fcom  proceedii^^  at  Jaw 

for  the  present  cause  of  action. 

Per  Ctirwuw.— The  plaintiff  has  been  guilty  of  no  irre- 
gularity here, according  toour  practice;  however,  the  Court 
of*  equity  may  think  it  right  to  punish  the  plamtifTs  dis- 
obedience to  its  process. 

Rule  refused  (0). 

(a)  S.  G.  4  M.  &  $cott»  183. 
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1834. 

Andrews,  Serjt,  shewed  cause  against  a  rule  for  if  a  secority  for 
entering  an  exonereiur  on  the  bail-piece.  The  facts  were,  taken  byapUin- 
that  after  the  cause  was  at  issue  the  plamtiflP,  with  the  con-  fc^^^^th^ 
sent  of  the  bail,  took  the  defendant's  cognovit  tor  the  debt  copsent  of  the 
and  costs.  The  defendant  making  default  on  the  8th  Mat/,  canty  fails,  rea- 
1832,  at  which  time  the  money  ought  to  have  been  paid,  mu^  ^^"Sven 
on  the  10th  of  that  month  the  plaintiff  sued  out  a  ca.  sa.  to  them  of  that 

*  fiulure  before 

This  was  returned  non  est  itwentus.  In  the  month  of  Deeem'  proceedings  can 
b^y  1833,  the  defendant  died,  and,  on  the  7th  January,  them.^"*^"' 
1834,  the  plaintiff  wrote  to  the  bail  demanding  payment  of 
the  debt  and  costs.  Throughout  this  time  the  plaintiff  had 
given  them  no  notice  whatever  of  the  defendant  having 
made  default,  of  his  having  sued  out  the  ca.  sa.  The  object 
of  the  present  rule  was  to  relieve  the  bail  by  entering  an  ex^ 
oneretur  on  the  bail-piece,  on  the  ground  that  the  plain- 
tiff had  been  guilty  of  laches  in  giving  time  to  the  defen- 
dant without  notice  to  the  bail.   There  were  however  two 
objections  to  the  application:  first,  because  it  was  too 
early^  as  no  proceedings  had  been  taken  against  the  bail; 
and^  seoondlff,  that  they  did  not  deny  their  knowledge  of 
the  defendant'^  defi|ult«     He  cited  Rafolinson  ▼•  Gtfi»- 
ston  {ay, 

Wilde,  Serjt.,  in  support  of  the  rule  cited.  C2ift  -%, 
Gye  (6),  and  Charleton  v.  Morris  (c). 

Tin  DAL,  C.  J. — It  appears  to  me  that  this  case  comes 
within  the  principle  laid  down  in  Clift  v.  Gye.  There,  it 
was  decided,  that  if,  ip  consequence  of  a  negotiation  time 
was  given  to  the  principal,  and  the  case  thereby,  taken  out 

V 
i 

(fl)  6  T.  R.  284.  (6)  9  B.  &  C.  422- 

(c)  4JM.  &  P.  114;  4  ^g.  627,  S.  C. 
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of  the  ordinary  course^  the  bail  are  entitled  to  reasonable 
notice  if  that  negotiation  fails,  so  that  they  may  secure  them- 
selves by  a  render*  Biit  here  no  notice  was  given,  although 
it  is  contended  that  the  conclusion  must  be  that  they  knew 
of  the  default.  It  is  not  sufficient,  however,  that  they  must 
be  taken  to  have  known  of  it;  for  they  had  a  right  to  such 
a  notice  as  would  enable  them  to  adopt  measures  for  their 
own  indemnity.  With  respect  to  the  costs,  as  the  plaintiff 
has  taken  no  proceedings  on  their  recognizance,  and  they 
come  to  ask  a  favour  of  the  Court,  I  think  the  rule  should 
only  be  made  absolute  on  payment  of  costs. 

Park,  J.,  Gaselee,  J.,  and  Alderson,  J.,  concurred. 

Rule  accordingly  (a), 
(a)  S.  €.4  M.  &  Scott,  184. 


A  defendant 
may  moTe  for 
Judgment  as  in 
case  of  a  nonsuit, 
without  giiing  a 
term's  notice  of 
proceeding,  al- 
though the  cause 
has  been  at  issue 
more  than  four 
terms. 


Shimfield  r.  Laxton. 

Wilde,  Serjt.,  shewed  cause  against  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  the  plaintiff  not  having  pro- 
ceeded according  to  the  course  and  practice  of  the  Court. 
The  cause  had  been  at  issue  for  more  than  four  terms, 
and  no  notice  of  proceeding  had  been  given  pursuant  to 
Reg.  Gen.  E.T.  13  Geo.  2,  and  therefore  the  rule  must 
be  discharged. 


Spankte^  Serjt.,  supported  the  rule. 

TiNDAL,  C.  J. — On  the  authority  of  Theobald  v.  Crick' 
more  (a),  where  it  was  decided  that  the  rule  referred  to 
did  not  apply  to  the  case  of  a  defendant  who  took  the 


(a)  2  B.  &  Aid.  594;  1  Chit.  R.  317,  S.  G. 
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cause  down  to  trial  by  proviso^  was  of  opinion  that  it  was         1884* 
not  necessary  previous  to  an  application  for  judgment  as      « 
in  case  of  a  nonsuit.  v. 


Laxtok. 


The  rest  of  the  Judges  concurred. 


Rule  discharged  on  a  peremptory 
undertaking  (a). 

(a)  S.  C.  4  M.  &  Scott,  187. 


Baruam  9.  Lee. 

WrlLDE^  Serjt.,  shewed  cause  against  a  rule  for  setting  An  oi^^cHoii  to 
aside  proceedings  for  irregularity*     Having  entered  into  ^\^ai  a  mte*'^ 
the  merits,  he  took  a  formal  objection  to  the  affidavit  in  '^  obttined  ii 

^  *  ^        not  waived  by 

aupport  of  the  rule,  that  it  was  dated  January,  1838,  in-  appearing  to 
atead  of  January,  1834.  andeven  en-  ^* 

tering  into  tha 
nients. 

Adams,  Serjt,  in  support  of  the  rule,  submitted,  that 
going  into  the  merits  waived  the  formal  objection. 

The  Court  referred  to  Clothier  v.  Ess  (a),  where  the 
Court  held,  that  to  appear,  as  in  the  present  case,  did  not 
waive  a  formal  objection  to  the  affidavit.  In  conformity 
with  that  case  they  now  decided. 

Rule  discharged  (6). 

(a)  Ante,  p.  731 ;  3  M.  &  Scott,  216^  S.  C.    (6)  S.  C.  4  M.  &  Scott,  327- 
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1884. 

COWELL  V.  BeTTELBY. 

Same  v.  Snow  and  Others. 

A  reference  of  JL  HESE  two  causes,  with  all  matters  in  differenoe,  were 
difference  be-  referred  by  an  order  of  Nisi  Prius  to  an  arbitrator,  with 
tween  parties      directions  to  him  to  determine  for  what  amount  the  ver- 

cannot,  uoder  1 

Reg.  Oen.  H,      dicts  Were  to  be  entered :  the  costs  to  abide  the  event  io 

Tm  S  Will.  4  s* 

93,  affect  the'  cach  casc.  In  the  first  cause^  he  directed  a  verdict  to  be 
attorney's  lien.    ^^^^^^^  fo^  the  plaintiff  with  100/.  damages;  in  the  second, 

he  directed  a  verdict  to  be  entered  for  the  defendant 
His  award  then  went  on  to  find  the  plaintiff*  to  be  indebted 
to  Betteley  to  the  extent  of  86/.  11  «•  6c/./  and  then  he 
directed  that  that  sum,  with  the  defendant's  costs  in  the 
second  action^  should  be  set  off*  against  the  plainttS*8 
damages  and  costs  in  the  first.  A  rule  fiisi  was  after- 
.  wards  obtained  at  the  instance  of  the  plaintifi^s  attorney 
for  setting  aside  that  part  of  the  award  which  directed  a 
set-off*  of  damages  and  costs  in  the  two  actions,  as  that  was 
contrary  to  the  rule  of  1  Reg.  Gen.  H.  71  2  WiU.  4,  s. 
93  .(a) ;  the  terms  of  which  were>  that  *'  no  set-off  of 
damages  or  costs  between  parties  shall  be  allowed  to  the 
prejudice  of  the  attorney's  Hen  for  costs,  in  the  particular 
•ttit  against  which  the  set-off*  is  sought. 

Jones,  Serjt.,  shewed  cause  against  this  role,  and  eked 
Figes  V.  Adams  (b). 

Wilde,  Seijt.,  supported  the  rule,  and  referred  to  the 
terms  of  the  rule  of  Court,  and  also  cited  Hunsied  v. 
Kidd  (c). 

TiNDAL,  C.  J.— If  there  had  been  no  reference,  no 

(a)  Ant9,  Vol.  1»  p.  196.  (h)  4  Taunt.  632. 

(c)  I  Chit.  R.  526. 


COWBLL 
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agreement  between  the  parties  themselves  could,  accord- 
ing to  the  language  of  the  rule  of  Courts  have  deprived  the 
attorney  of  his  lien  for  costs.  I  think,  that,  by  referring  ^  v 
the  cause^  they  do  not  increase  their  power  to  effect  a  set- 
off, and  therefore  I  think  that  the  set-off  directed  by  the 
arbitrator  cannot  be  carried  into  effect.  Execution  may 
therefore  issue  for  the  costs  of  the  first  action,  notwith- 
standing the  award. 

Rule  absolute  accordingly  (a). 

(a)  S.  C.  4  M.  &  Scott,  265. 

HUBER  0.  StEINER. 

ADDY,  Serjt.,  shewed  cause  against  a  rule  mVifor  The  Court  wui^ 
leave  to  the  defendant  to  add  a  plea  to  those  already  put  ^jj^  ™n  T  *° 
on  the  record.     It  was  an  action  on  certain  promissory  foreign  promis- 

*  "    sory  note,  even 

notes  against  the  defendant  as  drawer.    At  the  time  of  after  issue  join- 
making  the  notes,  in  the  year  1813,  and  for  more  than  five  fendan^tluTpur 
years  after  they  became  due,  both  parties  were  domiciled  jJJJ^^^^Jjj 
at  Mulhausen  in  Upper  Saxony ^  then  subject  to  the  French  by  the  foreign' 
government,   and  governed  by  French  law.    According  tift's  right  of  ao- 
to  that  law,  the  plaintiff  would  be  barred  in  five  years.  Je'cf^^^^^^^ 
The  present  action  was  begun  in  May^  1833,  a  declaration 
delivered  in  October,  and  issue  joined  on  the  14th  Janu" 
ary,  1834.   The  defendant  had  pleaded,  first,  the  general 
issue;  and,  secondly,  the  Statute  of  Limitations.  The  plain- 
tiff replied  that  he  was  abroad  until  within  six  years  of , the 
action  being  commenced.     The  object  of  the  present  ap- 
plication was  to  add  another  plea,  shewing  that,  by  the 
French  law,  the  lapse  of  five  years  had  barred  the  plain- 
tiff's right  of  action.    The  learned  Serjeant  said,  that  the 
plaintiff  was  willing  to  allow  the  matter  of  the  proposed 
plea  to  be  given  in  evidence  under  the  general  issue. 

F  P  F  2 
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1834.        This  would  have  all  the  effect  the  defendant  could  wish, 
HuBRR       ^"^  would  prevent  the  necessity  which  might  otherwise 
V.  probably  arise  of  compelling  the  plaintiff  to  give  evidence 

which  must  be  adduced  from  a  foreign  country. 

BompaSf  Serjt,  supported  the  rule. 

TiNDALi  C.  J.|  with  the  concurrence  of  the  other 
Judges,  directed  the  rule  to  be  made  absolute  on  the  terms 
of  all  the  costs  incident  to  the  motion  being  paid  by  the 
defendanti  the  handwritingof  the  latter  to  the  notes  being 
admitted,  and  judgment  of  the  term  given  if  the  plaintiff 
should  obtain  a  verdict. 

Rule  absolute  accordingly  (a), 
(a)  S.  C.  4  M.  &  Scott,  329. 


Rex  v.  The  Sheriff  of  Essex,  in  Levy  v.  Painb. 

5  Reg,  Gm.  r.  rrlLDE,  Serjt.,  shewed  cause  against  a  rule  for  setting 
to'changtngbaii,  Asidc  an  attachment  against  the  sheriff.  The  attachment 
^P^'I^J^  ^^     had  been  directed  to  stand  as  a  security  on  account  of 

put  in  by  the  "^       ^ 

sheriff  as  weU     bail  not  having  been  put  in  in  due  time  in  the  right  county. 

bj  a  party.  Other  bail  had  been  put  in,  and  the  defendant  was  render- 
ed by  them,  but  no  order  for  changing  bail  had  been  ob- 
tained, pursuant  to  5  Reg.  Gen.  T.  T.  1  WiU.  4(a). 

The  Court  referred  to  Stroud  v.  Kenny  (6),  where  Mr. 
Justice  Taunton  held,  that  the  rule  applied  to  bail  for 
prisoners.  The  render  made  amounted,  in  point  of  law, 
really  to  no  render.  The  bail  need  not,  however,  haTC 
been  changed  at  all,  as  by  1  Reg.  Gen.  H.  T.  2  fFilL  4>, 

(a)  JtUi,  Vol.  1,  p.  103.         ih)  Jtrna'9  Rvlcs,  3rd  ed.,  p.  28,  a. 
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8.S0  (a),  ( it  was  orderedi  that  **  bail,  though  rejected,  shall         1834. 
be  allowed  to  render  the  principal  without  entering  into  a 
fresh  recognizance."     But,  under  the  circumstances,  the 
sheriff    must    make  the    best  terms   he  can  with   the 
plaintiff. 

Rule  discharged  (A). 

(a)  Jnte,  Vol.  I,  p.  186.  (6)  S.  C.  4  M.  &  Scott,  247- 


Kendall  v.  Allen. 

*  •  «  »  * 

xN  this  case  costs  were  due  from  the  plaintiff's  son  to  the  if  a  party  uies 
defendant,  who  was  an  attorney.  The  latter  held  in  his  ^o^ey  for  cosu 
hands  a  bond  from  the  son  to  the  plaintiff.    Afterwards  due  from  a  third 

:  '^  ^     ^         penon  and  pays 

the  son  becoming  bankrupt,  and  the  defendant  claiming  thatbui,becan- 
a  lien  on  the  bond,  the  plaintiff  agreed  to  pay  the  bill  of  recover  the 
costs  out  of  the  proceeds  resultinff  from  proving  the  bond  "^*V"*  ^"^®"* 

*  o  r  o  shewing  the 

under  the  commission,  provided  the  defendant  would  give  payment  to  have 

up  the  bond.     The  debt  on  the  bond  was  accordingly  through  igoo- 

•proved,  and  a  dividend  received.     Two  bills  were  then  ^^JJij"!,*!*" 

made  out,  one  for  business  done  under  the  commission,  and  »<^  '^^^  *^»^ 

be  btought  the 

'the  other  for  business  on  account  of  the  son.  These  bills  court  wUistay 
the  plaintiff  had  taxed,  and  the  defendant  retained  their  ^"'^^  "^' 
amount  as  well  as  that  of  a  sum  of  money  advanced  by 
him  to  her.  The  plaintiff  then  gave  a  receipt  for  the 
residue  of  the  dividend  in  these  terms,  **  being  the  balance 
of  the  dividends  received  on  her  account.''  An  action 
*was  tlien  brought  for  the  recovery  of  the  sum  retained, 
by  the  defendant  for  the  son's  bill.  A  rule  nisi  was  ob- 
tained to  stay  proceedings,  on  the  ground  of  the  action 
being  brought  against  good  faith. 

Jones,  Serjt.,  shewed  cause  against  this  rule,  on  affidavits, 
which  unsuccessfully  attempted  to  shew  that  the  plaintiff 
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1834.         had  been  induced  by  misrepresentations  to  allow   the 
amount  of  the  son's  bill  to  be  retained* 

Wilde,  Serjt.^  supported  the  rule. 

TiNDALi  C.  J. — It  does  not  appear  that  the  plaintiff  in 
this  case  agreed  to  pay  her  son's  bill  from  either  ignorance 
or  misrepresentation.  On  the  contrary,  she  had  the  bill 
taxed,  and  made  no  objection.  If  she  had  thought  any 
imposition  had  been  practised  upon  her,  she  ought  to  have 
come  to  the  Court  then.  There  can  be  no  reason  for  per- 
mitting this  action  to  proceed. 

Park,  J.,  Gaselee,  J.,  and  Alderson,  J.,  concurred. 

Rule  absolute  (a). 
(a)  S.  C.  4  M.  &  Scott,  319. 


Skipper  v.  Lane. 

A  sheriff  is  early  JL  HIS  was  a  sheriff's  rule  under  1  &  S  IVilL  4,  c.  58, 
appHfatioii,ifhc  8.  6  (a).     The  sheriff  seized  under  a  ^.  fa.  on  the  9th 

Court  for  relief   *^^^^^^ff»  *"^  ^"  ^^^  ^^^^  ^^  was  ruled  to  return  the  writ. 

under  the  Inter-  Notice  was  given  him  on  the  18th  that  a  fiat  in  bank- 
pleader  Act  .  .  1        1    *•       1  WT. 

within  eleven  ruptcy  was  about  to  issue  against  the  defendant.  His  re- 
of  an  Mpccied*  ^^^^  ^^^»  ^^*^  *^®  goods  remained  on  his  hands  for  want 
claim.  ^f  buyers.     The  plaintiff  then  sued  out  a  venditioni  ex- 

ponaSf  and  ruled  him  to  return  that  writ  on  the  24th.  The 
assignees  under  the  fiat  clauned  the  goods  on  the  28tb, 
and  on  the  S9th  this  rule  was  obtained. 

Andrews,  Serjt.,  appeared  for  the  sheriff. 
Wilde,  Serjt.,  appeared  for  the  execution  creditor,  and 

(a)  2  Dowl.  Stat.  571. 
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contended,  on  the  aalbority  of  Cook  v.  AUen  (a),  that  the 
application  was  too  Ude* 

The  Court  thou^t  the  delay  of  the  sheriff  not  un« 
reasonable,  particularly  as  the  notice  of  the  fiat  was  only 
notice  of  an  expected  claim. 


785 


1834. 


The  rule  was  afterwards  made  absolute  on   certain 
terms  (6). 


(a)  Ante,  p.  11. 
(6)  S.  C.  4  M.  &  Scott,  283. 
See  also  Isaac  v.  SpiUbury,  ante, 


21 1 , 3  M.  &  Scott,  34 1 ;  10  Bing,  3, 
and  Bishop  r.  Umxman,  ante,  166. 


CoPPiN  and  Wife,  Administratrix  of  J.  Pluka,  deceased, 

V.  Potter. 

X  HIS  was  an  action  to  recover  principal  and  interest  on  "  Bath,  in  the 
a  bond  made  by  the  defendant  to  the  deceased  for  the  *S^i^sJi,Esq.," 
payment  of  1200/.     The  defendant  had  been  arrested  in  "a^fficientde- 

*    '  .  -»  .     »cnpdoii  m  the 

the  county  of  Cornwall  on  an  alias  capias,  the  former  writ  Common  PUa$ 
having  been  issued  to  the  Sheriff  of  Sussex ;  the  prcecipe'  an*aflada^tV " 
for  the  second  writ  was  filed  with  the  deputy  filacer  for  ^'^jn^iuchgnaffl- 
Cornwall,  who  was  also  deputy  for  Sussex.  The  plaintiff^  davit  it  is  not  in- 
however,  did  not  make  a  second  affidavit  of  debt,  or  file  an  tiie  defendant  to 
oflScc  copy  of  the  former  one,  previous  to  issuing  the  alias.  tiie'piidnUffand 
A  rule  nisi  was  moved  for  to  discharj^e  the  defendant  out  ^^"^^^f*  admin- 

^  istratnx. 

of  custody,  on  entering  a  common  appearance,  on  various     if tiiedebtwas 
grounds.     The  Jirst  objection  was,  that  the  affidavit  did  qq  bond,  the 
not  contain  a  sufficient  addition  of  the  deponent  or  state-  fe*l|*ecd  ni^bl" 
ment  of  his  place  of  abode,  he  being  described  as  "of  alleged,  nor  to 

whom  the  pay* 

Bath,  in  the  county  of  Somerset'^    The  second  objection  ment  was  to  be 
was,  that  the  defendant  was  stated  to  be  indebted  to  the     To%amntan 

aliat  eapku  into 
a  second  county,  a  fresh  affidavit  of  debt,  or  a  copy  of  the  previous  one,  need  not  be  filed  if  the 
writ  is  sued  out  by  an  officer,  who  is  deputy  filacer  for  both  counties. 
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1834.  plaintiff  and  his  wife^  administratrix  of  J.  Plura,  although 
the  plaintiff  took  no  interest  in  the  debt,  he  being  merely 
joined  for  the  sake  of  conformity.  Thirdly^  it  was  not 
stated  that  t/l  Plura  died  intestate.  Fourthly  j  that  it 
omitted  to  state  to  whom  the  money  secured  by  the  hond 
was  to  be  paid.  FifiUy,  that  th^re  was  no  affidavit  to 
warrant  the  issuing  of  the  second  writ. 

The  Court  granted  a  rule  nisi  on  the  first,  second,  and 
fifth  grounds,  and  overruled  the  third  and  fourth. 

Talfourd,  Serjt.,  shewed  cause,  and  contended,  on  the 
first  point,  that  it  was  not  necessary,  according  to  the  prac- 
tice of  the  Court  of  Common  Pleas,  to  insert,  as  ui  the 
King's  Bench,  the  true  place  of  abode  and  addition  of  the 
deponent;  and  he  cited  Anonymous  (a).  As  to  the  second 
point,  it  was  not  necessary  to  allege  the  cause  of  action  in 
an  affidavit  of  debt  as  precisely  as  in  a  declaration.  He 
cited  Cowell  v.  Watts  {b),  Ankerstein  v.  Clarke  (c),  PAH- 
liskirk  v.  PluckweU  (d),  and  Buckworih  v.  Levi  {e).  With 
respect  to  the  third  point,  he  contended,  that,  as  the  two 
writs  were  issued  by  the  same  officer,  who  was  deputy  of 
the  filacers  for  both  counties,  it  was  unnecessary  to  make 
a  second  affidavit,  or  file  a  copy  previous  to  issuing  the 
alias.  He  cited  Boyd  v.  Durand  (f),  Anderson  v.  Hay^ 
man  (g\  Martin  v.  Bidgood  (A),  DorviUe  v.  fF%omweB{i), 
Richards  v.  Stuart  {k).  From  these  authorities  it  mustbe 
clear,  that,  where  a  writ  was  issued  in  continuance  of  a 
former  writ,  and  both  were  issued  by  the  same  officer*  no 
second  affidavit  was  necessary.     The  same  deputy  filacer 

(a)  6  Taunt.  73.  (g)  2  J.  B.  Moore,  192 ;  dTannU 

(b)  6  East,  405;  2  Smith,  410,      242,  S.  G. 
S.G.  (A)  12  J.  B.  Moore,  236;  4 

{€)  4  T.  R.  616.  Bing.  63,  S.  C. 

{d)2  M.  &  Sel.  393.  (t)  10  J.  B.  Moore,  318;  3 

{€)  5  M.  &  P.  23;  7  Bing.  251 .  Bing.  39,  S.  C. 

Ani€y  Vol.  1,  p.  21 1,  S.  0  (it)  Ante,  p.  752. 
(/)  2  Taunt.  161. 
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issued  the  two  writs  in  the  present  instance,  althoagh  he  1834. 
acted  for  different  countiesi  and  the  second  was  clearly  in 
continuance  of  the  first.  The  plaintiff  here  adopted  the 
course  prescribed  by  the  Uniformity  of  Process  Act.  The 
second  writ  had  been  sued  out,  pursuant  to  sect.  10  of  that 
act,  within  one  calendar  month  after  the  expiration  of  the 
preceding  writ,  and,  according  to  the  directions  of  6  Reg* 
Gen.  M.  T.  3  With  4  (a),  the  €dias  referred  to  the  pre- 
ceding writ  as  directed  to  the  sheriff,  to  whom  it  was  in 
fact  directed. 

Wilde,  Serjt.,  supported  the  rule,  and  admitted  that, 
upon  reviewing  all  the  authorities,  the  Court  had  in 
Richards  v.  Stuart  determined,  that  where  a  defendant 
is  arrested  on  a  second  writ  sued  out  by  the  same  officer, 
a  new  affidavit  of  debt  or  office  copy  of  the  one  already 
made  need  not  be  filed.  In  that  case,  however,  the  two  writs 
were  directed  to  the  same  sheriff;  but,  in  the  present  in- 
stance, the  affidavit  of  debt  was  filed  with  the  filacer  of 
Sussex,  and  the  praecipe  for  the  second  writ  was  filed  with 
the  filacer  for  ComwalL  The  fact  of  the  same  person  be- 
ing deputy  filacer  for  the  same  counties  made  no  differ- 
ence* Great  doubt  existed  whether  perjury  could  be  as- 
signed on  an  affidavit  made  under  such  circumstances. 
He  cited  Ex  parte  Campbell  (b),  Dalton  v.  Barnes  (c), 
Beck  v«  Young  (d).  As  to  the  first  point,  with  respect  to 
the  description  of  the  deponent,  it  was  by  no  means  suffi- 
ciently definite;  and,  as  to  the  second  point,  he  cited  Curry 
v.  Stephenson  {e),  Beantond  v.  Long  (/),  Wentworth's 
Office  of  Executors,  Rollers  Abr.  tit.  «  Executors,""  (P), 
pi.  3—10. 

Cur.  adv.  vult. 

(a)  Ante,  Vol.  1,  p.  471.  Salk.  421 ;  Comb.  311 ;  Cro.  Eliz. 

(6)  2  Rose,  B.  C.  51.  112—537;  Latch,  212. 

(c)  1  M.  &  Sel.  231.  (J)  Cro.  Car.  208,  227  ;  and 

(lO  AniCy  p.  462.  Sir  W.  Jones,  248. 

(0  4   Mod.   376 ;   Skin.  555 ; 
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1834.  TiNDAL,  C.  J. — It  appears  to  me,  tbal^  since  the  passing 

of  the  S  &  3  Will.  4,  c.  39,  s.  10,  by  which  it  is  proTided 
that  ''every  writ  of  capicu  may  be  contiaued  by  alia$ 
and  p/tine«/Vand  the  promulgation  of  6  Reg.  Gem.  M.  T. 
S  WiU.  4f,  which  directs  the  manner  of  carrying  the  enacts 
ment  into  effect,  the  only  mode  of  continuing  a  summons 
or  a  capitis  into  a  second  county  is  by  an  alias.  This 
writ  iS|  therefore,  in  substitution  of  the  old  testatum.  The 
second  writ^it  appears  was  sued  out  in  continuance  of  the 
first  writ,  within  one  month  after  the  expiration  of  the 
firsti  according  to  the  provisions  of  the  above  section.  The 
second  roust,  therefore,  be  treated  in  the  same  manner 
as  the  old  testatum*  That  brings  it  within  the  case  of  Boyd 
V.  Durand.  In  that  case,  it  was  held,[that  where  one  per- 
son filled  the  office  of  deputy  filacer  for  Middlesex  scoA 
Surrey^  an  affidavit  of  debt  having  been  filed  with  the 
filacer  for  Middlesex,  it  was  unnecessary  to  file  either  a 
new  affidavit  or  an  office  copy  of  the  old  one  previous  to 
issuing  a  second  writ  into  the^'county^of  Surrey. 

As  to  the  other  objections,  we  think  an  affidavit  of  debt 
ought  not  to  be  construed  with  the  same  degree  of  strict- 
ness as  a  declaration  to  which  there  is  a  special  demurrer; 
more  particularly  as  the  object  of  the  affidavit  is  at- 
tained. The  present  rule  must,  therefore,  be  discharged 
without  costs. 

Rule  discharged,  without  costs  (a). 
(a)  S.  C.  4  M.  &  Scott,  272, 
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REGULiE  GENERALES.  1834. 

Whereas  it  has  been  found  expedient  to  make  alter-     Rbg.  GE:r. 

ations  in  the  General  Rules  made  in  Michaelmas  Term  last 

by  this  Court  (a)  for  the  purpose  of  carrying  into  effect 

the  statute  passed  in  the  3rd  and  4th  years  of  the  reign 

of  his  present  Majesty^  cap.  74^  intituled  **  An  Act  for  the 

Abolition  of  Fines  and  Recoveriesi  and  for  the  Substitu* 

tioh  of  more  simple  Modes  of  Assurance." 

And  whereas  it  is  necessary  to  make  orders  touching 
the  amount  of  the  reasonable  fees  and  charges  to  be  taken, 
by  the  several  persons  appointed  to  carry  the  powers  of 
the  said  act  into  execution ;  atid  it  will  be  convenient  that 
all  th6  orders  and  regulations  made  by  the  Court  under 
the  said  act  should  be  contained  in  the  same  rule. 

NoWy  it  is  hereby  ordered  that  the  said  general  rules  RuIm  of  Mi- 
be,  and  the  same  are  hereby  revoked:  Provided  that  this  3  ^Jj*^  |^'""' 
present  rule  shall  not  be  construed  in  any  respect  to  invali*  voked. 
date  any  proceedings  which  before  the  1  st  day  of  March 
next  ensuing  shall  have  been  taken  pursuant  to  the  direc- 
tion of  the  said  rules  of  Michaelmas  Term  last. 

And  it  is  hereby  further  ordered,  that,  where  any  ac-  one  at  leait  of 
knowledgment  shall  be  made  by  any  married  woman  of  eriteforewhom 
any  deed  under  and  by  virtue  of  the  said  act,  before  com-  J**?  acknow- 
missioners  appointed  under  the  said  act,  one  at  least  of  the  uken,  not  to  be 

•  '1  ••  1111  v*  A.   •  Interested,  or 

said  commissioners  shall  be  a  person  who  is  not  m  any  concerned  as  at- 
manner  interested  in  the  transaction  giving  occasion  for  *<>™«y»  *c. 
such  acknowledgment,  or  concerned  therein  as  attorney, 
solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor,  or 
agent  so  interested  or  concerned. 

And  it  is  further  ordered,  that,  before  the  commissioners  Examination  of 
shall  receive  such  acknowledgment,  they,  or  in  case  one  of  °*"^®^  women, 
them  shall  be  interested  or  concerned  as  aforesaid,  then  such 

(a)  AntCj  p.  769. 
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1834.  one  of  them  as  shall  not  be  so  interested  or  concerned,  do 
inquire  of  every  married  woman  separately  and  apart  from 
her  husband,  and  from  the  attorney  or  solicitor  concerned 
in  the  transaction,  whether  she  intends  to  give  up  her,  in- 
terest in  the  estate  to  be  passed  by  such  deed,  without 
having  any  provision  made  for  her  in  Ueu  of,  or  in  return 
for,  or  in  consequence  of,  her  so  giving  up  such  interest; 
and,  where  such  married  woman,  in  answer  to  such  inquiry, 
shall  declare  that  she  intends  to  give  up  such  her  interest 
without  any  provision,  and  the  said  commissioners  shaD 
have  no  reason  to  doubt  the  truth  of  such  declaration,  and 
shall  verily  believe  the  same  to  be  true,  then  they  shall  pro- 
ceed to  receive  the  said  acknowledgment;  but,  if  it  shall 
appear  to  them,  or  to  such  one  of  them  a9  aforesaid,  that 
it  is  intended  that  provision  is  to  be  made  for  any  such 
married.woman,  then  the  commissioners  shall  not  take  her 
acknowledgment  until  they  are  satisfied  that  such  provision 
has  been  actually  made  by  some  deed  or  writing  produced 
to  them,  or,  if  such  provision  shall  not  have  been  actually 
made  before,  then  the  commissioners  shall  require  the 
terms  of  such  intended  provision  to  be  shortly  reduced 
into  writing,  and  shall  verify  the  same  by  their  signatures 
in  the  margin,  at  the  foot,  or  at  the  back  thereof* 

AffidAYit  to  Te.       And  it  is  hereby  further  ordered,  that  the  aflSdavit  veri- 
tlL!^^  ^'^^^    fyi"8  *e  certificate  to  be  made  pursuant  to  the  said  act,  and 

which  certificate  shall  be  in  the  form  contained  in  the  said 
act,  shall  (except  in  such  cases  where  the  acknowledgment 
shall  be  taken  elsewhere  than  in  England,  Wales,  or  Ber- 
wick'Upon-Tweed)  be  made  by  some  practising  attorney  or 
solicitor  of  one  of  the  Courts  at  Westminster ^  or  of  one  of 
the  counties  palatine  of  Lancaster  or  Durham ;  and  that 
in  all  cases  it  shall  be  deposed,  in  addition  to  the  verifica- 
tion of  the  said  certificate,  that  the  deponent  [or,  if  more 
than  one  person  join  in  the  qffidavit,  that  one  or  more  of 
the  deponents]  knew  the  person  or  persons  making  such 
acknowledgment;  and  that,  at  the  time  of  making  such 
acknowledgment,  the  penson  or  persons  making  the  same 
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was  or  were  of  full  age  and  competent  understanding;  and  1834. 
that  one  at  least  of  the  commissioners  taking  such  acknow-  j^^^  q^^^^^ 
ledgment,  to  the  best  of  his  (deponent's)  knowledge  and  be- 
lief, is  not  in  any  manner  interested  in  the  transaction  giving 
occasion  for  the  taking  of  such  acknowledgment,  or  con- 
cerned therein  as  attorney,  solicitor,  or  agent,  or  as  clerk 
to  any  attorney,  solicitor,  or  agent  so  interested  or  con- 
cerned; and  that  the  names  and  residences  of  the  said 
commissioners,  and  also  the  place  or  places  where  such 
acknowledgment  or  acknowledgments  shall  be  taken,  shall 
be  set  forth  in  such  affidavit;  and  that,  previously  to  such 
acknowledgment  being  taken,  the  deponent  had  inquired 
of  such  married  woman  [or,  if  more  than  one,  of  each  of 
such  married  women]  whether  she  intended  to  give  up  her 
interest  in  the  estate  to  be  passed;  and  also  the  answer  given 
thereto;  and,  where  sny  such  married  woman,  in  answer  to 
such  inquiry,  shall  declare  that  she  intends  to  give  up  her 
interest  without  any  provision,  the  deponent  shall  state 
that  he  has  no  reason  to  doubt  the  truth  of  such  declara- 
tion, and  he  verily  believes  the  same  to  be  true:  and,  where 
any  provision  has  been  agreed  to  be  made,  the  depo-* 
nent  shall  state  that  the  same  has  been  made  by  deed  or 
writing,  or,  if  not  actually  made  before,  that  the  terms  of 
the  intended  provision  have  been  reduced  into  writing, 
which  deed  or  writing  he  verily  believes  has  been  produced 
to  the  said  Judge  [Master,  Commissioners*] 

And  it  is  hereby  further  ordered,  that  the  affidavit  shall  Affidavit  to  ttaie 
state  the  parish  or  several  parishes,  or  place  or  several  in  which  the 
places,  and  the  county  or  counties  in  which  the  several  p«™""""« 
premises  wherein  any  such  married  woman  shall  appear 
to  be  interested,  shall  by  deed  be  described  to  be  situate. 

And  it  is  hereby  further  ordered  that  the  affidavit  shall   Affldatit  to  be 
be  in  the  form  hereunto  annexed,  subject  to  such  varia-  ^^•"'>"«^» 
tions  as  the  circumstances  of  the  case  shall  render  neces- 
sary; or  such  affidavit  may  be  made,  where  it  is  found  con- 
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1834.  venient,  by  one  of  the  8aid  comlnisfiioners^  with  suich  varia- 

Rbo  Obn  ^^^  ^  ^^  form  thereof  as  shall  be  necessary  in  that  behalf. 

Certificates  to  be  And  it  is  hereby  further  ordered,  that  the  certificates, 

proper  officer  and  aflSdavits  veriiying  the  same,  shall,  within  one  month 

wi^^n  one  ^^^  ^^^  making  the  acknowledgment,  be  deliyered  to  the 

proper  officer  appointed  under  the  said  act;  and  that  the 
officer  shall  not  after  that  time  receive  the  same  withoat 
the  direction  of  the  Court  or  a  Judge. 

Feet.  And  it  is  hereby  further  ordered  that  the  fees  or  charges 

to  be  paid  for  the  copies  to  be  delivered  by  the  clerks  of 
the  peace  or  their  deputies,  or  by  the  officer  of  the  said 
Court,  and  for  taking  acknowledgments  of  deeds,  and  for 
examining  married  women,  and  for  the  proceedings,  mat- 
ters, and  things  required  by  the  said  act  to  be  bad,  done, 
and  executed,  for  completing  and  giving  effect  to  such 
acknowledgments  and  examinations,  shall  be  as  fcdiows: — 

£     M.     d. 

To  a  Judge  or  Master  for  taking  the  acknowledgment  of 

every  married  woman,  of  which  7«.  6d.  will  he  paid,  in  the 
cate  of  a  Judge,  to  his  derk,  and  the  residue  thereof  will  be 
paid  over  to  the  treasury;  and,  in  the  case  of  a  Master,  the 
whole  will  he  paid  over  to  the  treasury  or  the  fee  fund  ac- 
count of  the  Court  of  Chancery 1     6    S 

To  the  two  perpetual  commissioners  for  taking  the  acknowledg>- 
ment  of  every  married  woman,  when  not  required  to  go 
further  than  a  mile  from  their  residence,  being  13«.  4td.  for 
each  commissioner    1     6    S 

To  each  commissioner,  when  required  to  go  more  than  one 
mile,  but  not  exceeding  three  miles,  besides  his  reasonable 
travelling  expenses    • 1     1    0 

To  each  commissioner,  where  the  distance  requited  shall  ex- 
ceed three  miles,  besides  his  reasonable  travelling  expenses    2    2    0 

To  the  derk  of  the  peace,  or  his  deputy,  for  every  search  -  •  •     0     1    0 

To  the  same,  for  every  copy  of  a  list  of  commissioners,  pro- 
vided such  list  shall  not  exceed  the  number  of  one  handled 
names    0    5    0 

To  the  same,  for  every  ftirther  complete  number  of  fifty 
names,  an  additional • 0    2    6 

To  the  officer,  for  every  search  »•••  • 010 
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To  the  samei  for  eveiy  official  copy  of  the  certificate 0    2 

To  the  same,  for  every  official  copy  of  a  list  of  commissioners, 
provided  such  list  shall  not  exceed  the  number  of  one  hun- 
drednames   0    5 

To  the  same,  for  every  further  complete  number  of  fifty  names 
additional   • a    2 

To  the  same,  for  preparing  every  special  commission,  includ- 
ing a  fee  of  five  shillings  to  the  clerk  of  the  Chief  Justice  or 
other  Judge,  for  the  fiat 0  16 

To  the  same,  for  examining  the  certificate  and  affidavit,  and 
filing  and  indexing  the  same,  as  required  by  the  said  act  of 
the  3rd  and  4th  »W.  4,  c.  74     0    5 
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d. 

6 


e 


And  it  is  hereby  further  ordered  that  the  fees  and 
charges  to  be  paid  for  the  entries  of  deeds  required  by 
the  said  act  to  be  entered  on  the  court  rolls  of  manors, 
and  for  the  indorsements  thereon,  and  for  taking  the  con- 
sent of  the  protectors  of  settlements  of  land  held  by  copy 
of  court  roll,  where  such  consents  shall  not  be  given  by 
deed,  and  for  taking  surrenders  by  which  dispositions 
shall  be  made  under  the  said  act  by  tenants  in  tail  of 
lands  held  by  copy  of  court  roll,  and  for  entries  of  such 
surrenders,  or  the  memorandums  thereof,  on  the  court 

roUs,  shall  be  as  follows: — 

£  «.   d* 

For  the  indorsements  on  the  deed  of  the  memorandum  of 

production,  and  memorandum  of  entry  on  court  rolls,  to  be 
signed  by  the  lord  steward  or  deputy  steward,  each  indorse- 
ment of  memorandum  5«.,  together 0    10   0 

Forihe  entries  on  the  court  rolls  of  deeds,  and  the  indorse- 
jnents  thereon,  at  per  fiblio  of  seventy-two  words   0    0    Q 

For  taking  the  consent  of  each  protector  of  settlement  of 
lands .     0    13   4 

For  taking  the  surrender  by  each  tenant  in  tail  of  lands  •  •  •  •     0    13   4 

For  entries  of  such  surrenders,  or  the  memorandums  thereof, 
on  the  court  rolls,  at  per  folio  of  seventy-two  words 0    0    6 
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Fonn  of  affidavit  verifying  the  certificate  6f  acknowledg- 
ment taken  in  pursuance  of  the  act  of  parliament,  to  be 
made  by  some  practising  attorney  or  solicitor,  and  to 
be  sworn  before  a  Judge  of  the  Court  of  Common  PleaSp 
or  a  commissioner  appointed  for  taking  affidavits  in  Uie 
said  Court. 

In  the  Common  Pleas. 

A.  A,  of ,  in  the of ,  gentleman,  one  of  the 

attomies  [or  solicitors]  of  the  Court  of ,  maketh  oath 

and  saith,  that  he  knows the  wife  of  in  the  certifi- 
cate hereunto  annexed  mentioned;  and  that  theacknowledg- 

ment  therein  mentioned  was  made  by  the  said ,  and 

the  certificate  signed  by  the  Judge  \pr  Master,  or  by  A.  J3L, 
of  &c.^  and  C  D.  of  &c.,  the  commissioners  in  the  said 
certificate  mentioned]  on  the  day  and  year  therein  men- 
tioned, at ,  in  the of         ,  in  the  presence  of 

this  deponent;  and  that  at  the  time  of  making  such  ac- 
knowledgment the  said was  of  fuU  age  and  compe- 

tent  understanding;  and  that  the  said knew  the  sud 

acknowledgment  was  intended  to  pass  her  estate  in  the 
premises  respecting  which  such  acknowledgment  was 
made:  [(a)  And  this  deponent  further  saith,  that,  to  the 
best  of  this  deponent's  knowledge  and  belief,  neither  of 
the  said  commissioners  is  [or,  the  said  A.  B*,  or  the  said 
C  D,f  one  of  the  said  commissioners,  is  not]  in  any  man- 
ner interested  in  the  transaction  giving  occasion  for  such 
acknowledgment,  or  concerned  therein  as  attorney,  solici* 
tor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor^  or 
agent  so  interested  or  concerned j:  And  this  deponent  fur- 
ther saith,  that,  previous  to  the  said (ike  married 

woman)  making  the  said  acknowledgment,  he  this  depo- 
nent inquired  of  the  said (the  married  woman)  {pr^ 

(a)  This  is  to  be  omitted  when  the  acknowledgment  is  taken  by  a 
Judge  or  Master. 
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if  more  than  one^  of  each  of  them  the  said and 1^34. 

(the  married  women)]  whether  she  intended  to  give  up      reg.  Gen, 
her  interest  in  the  estates  in  respect  of  which  such  ac- 
knowledgment was  taken,  without  having  any  provision 
made  for  her  in  Heu  of,  or  in  return  for,  or  in  consequence 
of  her  so  giving  up  her  interest  in  such  estates;  and  that, 

in  answer  to  such  inquiry,  the  said (the  married  wo* 

man)  declared  that  she  did  intend  to  give  up  her  interest 
in  the  said  estates  without  having  any  provision  made  for 
her  in  Ueu  of,  or  in  return  for,  or  in  consequence  of  her  so 
giving  up  such  her  interest;  of  which  declaration  of  the 
said (the  married  woman)  this  deponent  has  no  rea- 
son to  doubt  the  truth,  and  verily  believes  the  same  to  be 
true  [or,  declared  that  a  provision  was  to  be  made  for  her 
in  consequence  of  her  giving  up  such  her  interest  in  the  * 
said  estates:  And  this  deponent  further  saith,  that,  before 
her  acknowledgment  was  so  taken,  he  was  satisfied,  and 
does  now  verily  believe,  that  such  provision  has  been  made 
by  deed  [or  writing],  [or,  that  the  terms  thereof  have  been 
reduced  into  writing],  and  that  such  deed  [or  writing]  has 
been  produced  to  the  said  Judge  [or  Master,  or  Commis- 
sioners :]  And  lastly  this  deponent  saith  that  it  appears  by 

the  deed  acknowledged  by  the  said  (the  married 

woman)  that  the  premises  wherein  she  is  stated  to  be  in- 
terested are  described  to  be  in  the  parish  [or  place]  of 

[or,  parishes  or  places  of and ],  in  the  county  of 

[or^  counties  of and ,  as  the  case  may  be.'\ 

Sworn,  &c. 

N.  B. — When  the  whole  of  the  facts  cannot  be  spoken  to 
by  one  deponent,  variations  may  be  made  to  enable 
more  than  one  deponent  to  state  their  respective  parts 
of  the  affidavit. 

N.  C.  TiNDAL. 

J,  A.  Park. 

fJ.  B.  BOSANQURT. 

£.  M.  Aldersun. 

VOL.  ir.  G  G  Q  D.  p.  C. 
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CASES  ON  POINTS  OF  PItACTfCE,  C.  P. 


IBaster  ^em, 

IN  THE  FOURTH  YEAR  OF  THE  BEIGN  OF  WILL.  IV. 


Brown  v.  Lord  Granville. 
Where  the  at-      x^OLERIDGE^  Serju^  shewed  cause   againsi    a  rule 

tornies  of  two       x»..  ..  .r-j  ^-j 

parties  agree  to  ^^^  issuuig  executioo  Oil  the  judgment  in  deinarrer  in 
be  bound  by       |.}jjg  <»a8e,  notwithstanding  the  writ  of  error  brought  bj 

the  Judgment  '  °  y^  ^ 

of  the  Court,  on  the  defendant.  The  facts  were  tbesez^^An  action  was 
neither  party  brought  against  the  defendant  for  the  amount  of  certain 
Tferror'^rthVt*'  '*^»  »8sessed  ou  him,  under  the  Hanley  and  SheUom 
Judgment.  wstching  and  lighting  acts^  6  Geo,  4f,  c.  Ixxiii,,  and  9  Geo,  4, 

c*  xxviii.    The  question  was,  whether,  as  owner  or  oc* 
cupier  of  certain  engine  houses  or  sheds  in  the  towDship 
or  vill  of  Sheltont  the  defendant  wits  liable  to  be  rated. 
In  order  to  avoid  the  delay  consequent  on  stating  a  spe* 
cial  case  for  the  opinion  of  the  Court  of  King's  Bemck^  it 
was  agreed,  between  the  attornies  of  both  parties,  that 
the  question  should  be  raised  on  a  demurrer  to  be  argued 
before  this  Court,  and  in  the  terms  of  the  figreemeot  were 
these  words: — ''  And  that  such  decision  shall  bind  the 
parties.'*    Pursuant  to  this  agreement,  the  demurrer  was 
argued,  and  the  judgment  of  the  Court  was,  that  the  de* 
fendant  was  liable  to  be  rated  for  the  buildings  above 
mentioned.     The  defendant  then  sued  out  a  writ  of  error, 
and  the  plaintiff  obtained  the  above  rule  for  issuing  execu- 
tion.    The  learned  Serjeant  contended,  that  nothing  con- 
tained in  the  agreement  deprived  the  defendant  of  his  right 
at  common  law  to  take  the  judgment  of  a  Court  of  error. 

Wilde,  Serjt,  supported  the  rule. 

TiNDAL,  C.  J. — It  appears  to  me,  that  the  agreement 
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between  the  parties,  into  which  they  entered  for  the  sake         1834. 
of  avoiding  delay,  has  virtually  precluded  them  from  their 
right  to  bring  a  writ  of  error.     It  appears  to  me,  therefore, 
that  the  present  rule  must  be  made  absolute. 

Rule  absolute  (a), 
(a)  S.  G.  4  M.  &  Scott,  333. 


Mammatt  v.  Mathbw. 

JLN  this  case,  the  defendant  having  been  arrested  on  a  a  defendant 
capias f  he  applied  to  Mr.  Justice  Parke  to  be  discharged  J^^^  to  i^'af- 
oot  of  custody,  on  the  ground  of  a  defect  in  the  affidavit  fidi^t  of  deb^ 

•'^  ®  byinduangthe 

of  debt.     The  learned  Judge,  however,  refused  to  make  pUintifftou- 
any  order,  as  he  was  of  opinion  that  the  affidavit  was  suf*  ^sons  as  bail» 
ficient.      The  plaintiflF*s  attorney,  at  the  instance  of  the  ^^  l^^  ^^e 
defendant,  consented  to  accept  certain  persons  as   bail,  dedaionofa 
without  opposition,  it  being  understood  that  the  defen-  to  the  sufficiency 
dant  acquiesced  in  the  learned  Judge's  decision.     Issue  <*^^*^^^^^ 
was  afterwards  joined,  and  the  cause  set  down  in  the  paper 
for  trial.    An  application  was  subsequently  made  by  Tal^ 
fourd^  Serjt.,  to  enter  an  exonereiur  on  the  baiUpieoe.    A 
rule  nisi  having  been  obtained,   on  the  ground  of  the 
before*mentioned  alleged  defect  in  the  affidavit  of  debt — 

Wilde^  Serjt.,  shewed  cause,  and  produced  an  affidavit, 
in  which  it  was  positively  sworn  to  have  been  distinctly 
understood  by  all  parties  that  they  acquiesced  in  the  de- 
cision of  the  learned  Judge  at  chambers. 

The  Court  were  unanimously  of  opinion,  that  the  de- 
fendant,  by  acquiescing  in  the  decision  of  the  learned 
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1834.         Judge,  after  the  consent  of  the  plaintiff's  attorney  to  ac- 
Mammatt      *^®P*  ^^^  proposed  bail,  had  waived  the  objection. 


V. 

Mathew. 


Rule  discharged  (a), 
(a)  S.  C.  4  M.  &  Scott,  356. 


Mummery  v.  Campbell. 

Where  a  defen-  JSOMPAS^  Serjt.,  shewed  cause  against  a  rule  for  re- 
ed"out  o/cutt^  viewing  the  Master's  taxation,  he  having  disallowed,  on  a 
dy,  on  the  discontinuance,  the  costs  of  an  application  to  discharffe 

ground  of  cover-  '  ^^  ^ 

ture  or  arrest  the  defendant  out  of  custody,  on  the  ground  of  coverture 
name,  the  oosu  and  Diisnomer  in  the  capias.  The  learned  Serjeant  con- 
tion^lTre  notroiti  t^n<'e<'>  **^at,  as  the  application  was  collateral  to  the  pro- 
in  the  cause,  and  ceedinin,  the  costs  could  not  be  allowed  as  costs  in  the 

therefore  the  de-  ^ 

fendant  is  not       CaUSC. 
entitled  to  them 
if  the  plaintiff 

ditoontinues.  The  Court  was  of  opinion,  that,  as  the  sole  effect  which 

the  application  to  discharge  the  defendant  could  have  was 
to  deprive  the  plaintiff  of  special  bail,  it  was  quite  colla- 
teral to  the  action,  and  therefore  the  costs  of  it  could  not 
be  allowed  as  costs  in  the  cause. 

Rule  refused  (a). 

(a)  S.  C.  4  M.  &  Scott,  379. 


NoRRis  V.  Daniel. 
virhete  cmrti  are  CoLERIDGE,  Serjt.,  and    Talfourdy  Serjt.,  shewed 

to  abide  the  •  •       i     /•  .  . ,  -        ,-,, 

event  of  an        cause  agaiust  a  rule  tor  setting  aside  an  award.     The  ac- 

award,  and  the 
arbitrator  omits 
to  give  any  opinion  as  to  some  counts  of  the  declaration,  the  award  is  bad. 


V, 

Daniel, 
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tion  and  all  matters  in  difference  bad  been  referred  to  an  1834. 
arbitrator^  the  costs  to  abide  the  event.  The  declara-  norris 
don  contained  eight  counts.  The  arbitrator  found  that 
the  plaintiff  had  a  good  cause  of  action  on  the  third,  fourth, 
fifth,  sixth,  and  seventh  counts;  that  the  defendant  should 
pay  51.  damages,  and  that  no  further  proceedings  be  had. 
With  respect  to  the  firsts  second,  and  eighth  counts  he 
made  no  award.  On  the  ground  of  this  omission,  the 
present  rule  was  obtained.  The  learned  Serjeants  submit- 
ted that  the  direction  of  the  arbitrator,  that  no  further 
proceedings  should  be  had  in  this  action,  was  the  same  as 
ordering  a  stet  processus,  which  he  had  a  right  to  do ;  that 
therefore  must  operate  a  suflScient  award  on  the  first, 
second,  and  eighth  counts.  They  cited  Blanchard  v. 
Lillf/  (a). 

Wilde,  Serjt.,  in  support  of  the  rule,  contended,  that, 
as  by  the  terms  of  the  submission  the  costs  were  to  abide 
the  event,  that  must  mean  such  a  legal  event  as  would 
enable  the  Prothonotary  to  tax  these  costs.  But,  by  giv- 
ing no  direction  as  to  three  of  the  counts,  he  could  not 
tax  the  costs.  The  arbitrator,  therefore,  had  by  his 
award  contrived  to  decide  on  that  which  was  not  sub- 
mitted to  him,  namely^  a  portion  of  the  costs  of  the  cause; 
for,  by  the  omission  as  to  those  counts,  neither  party  could 
get  any  costs  on  them. 

Park,  J. — ^The  objection  here  made,  it  appears  to  me, 
is  fatal.  Unless  the  costs  are  in  the  discretion  of  the  ar- 
bitrator, he  cannot  omit  deciding  on  certain  parts  of  the 
matters  referred  to  him,  so  as  to  prevent  the  officer  from 
taxing  the  costs  on  those  parts.  That  is,  however,  the 
effect  of  the  present  award.  The  present  rule  must, 
therefore,  be  made  absolute. 

(a)  9  East,  497. 
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1834.  BosANQUBT,  J.,  Gasbi.ce,  J*,  sod  Aldbbson,  i.f  eon* 

ciirred* 

Rub  absofaite. 


Sims  v.  Jaquest. 

ifapiainaffar-  AnDREWS^  Seigt.»  shewed  cauae  against  a  rule  nm 
dantfor27"^  fo^  giviog  the  defendant  his  costs  under  the  43  Geo.  3, 
*nf  l^rin  c  46|  on.  the  ground  of  his  having  been  arrested  and  held  to 
Gonaequence  of  bail  without  reasonable  or  probable  eause.  The  plain- 
Court  wiu  ai-  tiff  had  arrested  the  defendant  for  27/L,  but  at  the  trial 
'^Dt^i/^*  only  recovered  10^  The  former  sum  waa  reduced  hj 
although  the  tet-  measa  of  a  aet-off,  conasting  of  a  claim  for  the  price  of 

off  WES  not  

quite  undiiput-   certain  chimney-pieces.    The  defendant,  however*  did  not 
*  prove  that  they  were  delivered  in  a  fit  state  to  put  up, 

pursuant  to  his  agreement.  It  waa  not,  however,  shewn 
by  the  plaintiff  that  they  were  noi  in  such  a  fit  stale. 
The  learned  Serjeant  eked  Dramefield  v.  Archer  (a),  Am-^ 
HfL  V.  Debnam.  {by 

Talfowrdf  Serjt.,  supported  the  rule. 

Park,  J.p  thought,  thal»  under  the  cireumatanoGB>  the 
plaintiff  had  dearly  no  pretence  for  dkipuiing  the  anaouni 
of  the  defendant's  set-off.  The  present  rule  Muat^  there- 
fore, be  made  absolute. 

Gaseue,  J.«  BoaANQVET,  J«,  and  Ai«DfiASoii,  J«,  ean- 
cuzred. 

Rule  diacfaai^ed. 

(a)  1  Dowl.  &  RyL  67;  5  B.  &  (6)  4  Oowl.  &  Byl.  6»;  3B. 
Aid.  513.  &  C.  139. 
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U»BORNB  V.  Pennell  and  Another. 

'  JSOMPASy  Serjt^  shewed  cause  against  a  rule  niii  for  The  omission  ia 
setting  aside  the  capias^  on  the  ground  of  a  variance  from  |J®  fu*^^  °^ 
the  pnecipcj  and  discharging  the  defendant  on  entering  a  which  the  de- 

^  '^  '  ©     &     ^  ^  ,  T»   .,  fendant  is  to  be 

common  appearance.     The  writ  was  indorsed — *'  Bail  by  held  to  ball  is 
affidavit  for  600/. ;"  and  the  pracipe  only  shewed  that  the  ^^^g^lllide  a 
process  was  a  capias,  without  stating  that  an  affidavit  of  c*^p*^» 
debt  had  been  made,  or  for  what  amount.  This  objection, 
he  contended,  was  immaterial.      The  prcecipe  was  not 
process  in  the  cause,  but  a  mere  memorandum  to  serve  as 
instructions  to  the  officer  in  making  out  the  writ*    A 
Variance  ftom  it  therefore  could  be  no  ground  for  setting 
auftde  the  capias^    He  cited  Boyd  v.  Durand  (a). 

Wilde,  Serjt.^  in  auppoit  of  the  rnle,  contended  that  the 
writ  being  taken  away  by  the  attorney,  the  prmcipe  was 
tbe  only  record  left  in  the  office  wbicb  could  hiform  the 
defendant  for  what  smn  tbe  writ  bad  issued,  so  as  to  en-^ 
able  him  to  be  prepared  with  proper  bail. 

TiNDAL^  C»  J. — It  would  appear  from  the  case  of  Boyd 
V.  Durand,  as  well  as  the  constant  practice  of  the  Court, 
that  the  praecipe  is  merely  instructions  to  the  officer  for 
preparing  the  writ.  A  variance  therefore  such  as  this  is 
quite  immaterial.  It  is  not  like  the  case  of  a  variance  be- 
tween the  sum  indorsed  on  the  writ  and  that  mentioned  in 
the  pTiBcipe,  which  might  b»ve  misled  tbe  party  as  to  the 
amount  of  bail  reqsired.  It  does  not  appear  that  any  in- 
stance can  be  cited  in  which  an  application  was  made  to 
set  aside  the  writ  on  the  ground  of  the  omission ;  and  we 
can  hardly  imagine  that  such  an  application  would  not 
have  been  made  had  the  practice  warranted  such  a  one, 

(a)  2  Taunt.  164. 
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1834.         Neither  the  Uniformity  of  Process  Act,  nor  the  rales 
UsBORME      founded  on  it,  make  any  difference  in  the  practice.     The 
V*  schedule  contains  no  reference  to  the  pradpe,  and  the 

rules  prescribe  no  form  for  it.    I  think,  therefore,  the  pre- 
sent rule  must  be  discharged. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 


Haworth  v.  Hardcastle. 

While  a  rule  niM  rrlLDE,  Seijt.,  shewed  cause  against  a  rule  nisi  for 
a  new  trial  in  an  enlarging  a  rule  for  a  new  trial.  It  was  an  action  on  the 
l^tthepWndff^^^  ^*^®  ^^^  invading  the  plaintiff's  patent,  and  the  plaintiff 
patent,  the  de-    had  a  verdict.     A  rule  nijfi  for  a  new  trial  was  obtained 

fendantsued  out 

a  set.  fa.  for  the  on  behalf  of  the  defendant,  and  the  discussion  of  that  rule 
f^'^^gJI^^^'  was  deferred  for  a  few  days,  in  order  to  accommodate 
right,  but  the      counsel.   After  obtaining  the  rule,  the  defendant  sued  out 

Court  would  not  ^  .  . 

defer  the  discus-  a  sci.  fa.  to  try  the  right,  but  did  not  serve  the  writ.  The 
until  a  decision  plaintiff  obtained  his  patent  ten  years  before,  and  the 
shouM  be^Q^-  present  action  was  brought  two  years  previously,  under  an 
tained.  order  of  the  Court  of  Chancery.    The  learned  Serjeant 

contended,  that  there  was  no  reason  for  enlarging  the 
time  within  which  the  rule  for  a  new  trial  was  to  be  dis- 
cussed, until  a  decision  should  be  pronounced  on  the  scLfa, 

Stephen^  Serjt.,  in  support  of  the  rule,  contended  that 
it  would  be  beneficial  that  the  present  application  should 
be  granted,  as  the  verdict  in  the  sd.  fa.  might  be  at 
variance  with  the  verdict  in  the  present  action. 


TiNDAL,  C.  J. — It  appears  to  me  that  there  is  no  reason 
for  interfering  as  required.  The  defendant^  who  affects  so 
much  anxiety  for  the  public  good,  has  remained  ten  years 
since  this  patent  was  granted,  and  two  years  since  this 
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action  was  commenced,  and  now  at  last,  when  a  rule  for  a         1834. 
new  trial  has  been  granted,  he  thinks  proper  to  sue  out  a      „ 
set.  fa.    It  appears  to  me  that  the  mere  «po38ibility  of  our  v* 

.,  •••  .11  I  •/•  HAKDCA9T1.E. 

judgment  bemg  raconsistent  with  that  on  the  «ci.  fa. 
is  not  a  ground  for  delaying  the  rights  of  the  parties  to 
this  cause. 

Park,  J.,  Gaselee,  J.,  and  Yauguan,  J.,  concurred. 

■ 

Rule  discharged. 


Dunn  t>.  Harding. 

vTILDEf  Serjt.,  shewed  cause  against  a  rule  nisi  for  a  plaintiff  may 
cancelling  the  bail-bond  in  this  case,  on  the  ground  that  capiasb^rethe 
the  plaintiff  had  sued  out  a  second  capias  before  the  re-  **^"™  °f  **"**  . 

r  r  previoutly  sued 

turn  of  one  previously  issued.  The  plaintiff  had  sued  out  out. 
a  capias  into  the  county  of  Middlesex  on  the  16th  of 
November,  and  before  the  return  of  that  writ,  on  the  7th 
of  December,  he  issued  another  into  the  county  of  Devon, 
without  a  clause  o{  alias.  This,  it  was  said,  was  contrary  to 
the  directions  of  6  Reg.  Gen.  M.  T.  (a),  by  which  it  was 
ordered, ''  that  any  alias  or  pluries  writ  of  capias  may  be 
directed  to  the  sheriff  of  any  other  county,"  &c.  But  that 
rule  only  applied  to  cases  where  the  previous  writ  had 
been  returned.  That  rule  made  no  alteration  in  the  prac- 
tice with  respect  to  issuing  concurrent  writs.  Previous  to 
that  rule,  there  was  no  objection  to  a  plaintiff  having  a 
number  of  writs  running  at  the  same  time  in  different 
counties.  Were  the  plaintiff  confined  to  one  writ,  the  de- 
fendant might  elude  him  by  going  into  another  county. 

Talfourd,  Serjt.,  supported  the  rule. 

(a)  AnU,  Vol.  1,  p.  471. 
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1834. 


TxntPAhf  C.  J. — ^The  question  hete  Ib,  whether  the 
plaintiff  may  ha;re  coocttirent  write  dt  the  same  time.  I 
Iblnl:  he  aMiy.  TUa  waa  the  practice  before  the  poaaiiig 
of  the  late  statute,  and  it  baa  effected  no  sJteratk»  on 
that  pouit.  it  woald  be  mreasoaabk  if  die  plaintiff 
not  allowed  to  issue  more  than  one  writ  at  the  saiM 
for,  if  that  were  the  case,  the  defendant  might  escape  over 
the  borders  of  a  county,  and  thua  elude  Che  procesa  of  the 
Court.  Concurrent  writs  do  not  injure  the  defendant,  aa  he 
can  only  be  arrested  once,  and  will  only  be  liable  to  the  costs 
of  the  writ  on  which  he  is  arrested.  The  rule,  to  which 
reference  has  been  made,  only  refers  to  cases  where  an 
alicu  is  sued  out  on  the  return  of  the  first  writ,  and  not 
to  those  where  concurrent  writs  are  issued  into  different 
counties.  I  think,,  therefore,  the  present  rule  muac  be 
discharged. 


Park^  J.,  Gaselee,  J.,  and  Vaughan,  J.,  concurred. 

Rule  discharged. 


Where  one  of 
several  defen- 
dants in  an  ac- 
tion on  the  case 
suffers  judg- 
ment by  de- 
fault, and  the 
rest  obtain  a 
verdict,  they 
are  entitled  to 
costf. 


Price  v.  Harris  and  Others. 

rrlLDEf  Serjt.,  shewed  cause  against  a  rule  for  taxing 
sixteen  of  the  defendants,,  who  had  obtained  a  verdict, 
their  costs*  It  was  an  action  on  the  case  against  eighteen 
defendants,  for  an  injury  to  the  plaintiff's  reversion. 

One  defendant  suffered  judgment  by  default,  and  the 
plaintiff  entered  a  nolle  prosequi  as  to  the  second. 
The  sixteen  remaining  defendants  obtained  a  verdict, 
which  was  entered  on  the  postea.  The  present  rule  was 
obtained  on  the  stat.  4  Jac.  I,  c.  3 ;  the  words  of  which 
are,  **  That  if  any  person  or  persons,  at  any  time  after  the 
end  of  this  present  session  of  Parliament,  shall  commence 
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nft  sue  in  any  Court  of  record,  or  in  any  otliet  Court,  any  ^J^^' 
action,  bill,  or  plaint  of  trespass,  or  ejeeiione  fimue^  err 
any  other  action  wbatsoerer,  wherein  the  plamttff  or  <ie- 
mandant  might  have  costs  in  case  jndgRient  should  be 
^ven  for  him,  and  the  plaintiff  or  plaintifls,  demandant 
or  demandants,  in  any  such  action,  bill,  or  plaint,  after  ap* 
pearance  of  the  defendant  or  defendants,  be  nonsuited,  or 
iony  verdict  happen  to  pass  by  any  lawful  trial  against  the 
plaintiff  or  plaintiffs,  demandant  or  demandants,  in  any 
such  action,  bill,  or  plaint,  then  the  defendant  and  defen- 
dants in  every  such  action,  bill,  or  plaint  shall  have  judg- 
ment to  recover  costs  against  every  such  plaintiff  and 
pldntiffs,  demandant  and  demandants.'* 

The  learned  Serjeant  contended,  however,  that  the  case 
did  not  come  within  that  statute. 

Atcherley,  Serjt.,  contended,  that,  both  within  the  spirit 
as  well  as  the  letter  of  the  statute,  the  defendants  were  en- 
titled to  their  costs. 

Tin  DAL,  C.  J. — ^The  question  here  is,  whether  a  case 
like  the  present  is  within  the  statute.  It  provides  for  two 
states  of  circumstances.  The  first  is,  where  the  plaintiff 
is  nonsuited ;  and  the  other,  wliere  the  verdict  passes 
against  him.  In  an  action  of  #or/  it  is  quile  clear,  that,  al- 
though  some  defendants  may  have  suffered  jodgment  by 
default,  the  plaintiff  may  be  nonsuited  as  to  those  defen* 
dants  who  kare  appeared  and  pleaded  not  gvnky*  Now, 
here,  one  of  the  defendants  has  suffered  judgment  by  de* 
fault,  and  others  have  succeeded  by  vcrdictr  There 
can  be  no  reason  why  they  should  not  be  entitled  to  their 
costs,  as  they  would  have  been  if  the  planitiff  had  been 
nonsuited.  In  the  act,  the  words  are,  "any  verdict  hap- 
pen to  pass  by  any  lawful  trial  against  the  plaintiff  in 
any  such  action,  then  the  defendant  and  defendants  shall 
have  judgment  to   recover  costs."     Those  vrords  must 
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mean  such  defendants  as  can  obtain  a  verdict  against  the 
plaintiff.  The  defendants  here  are  the  only  persons  in 
whose  favour  a  verdict  can  pass.  The  case  of  Day  t. 
Hanks  (a)  is  directly  in  point ;  there  the  declaration  con- 
tained two  counts,  each  count  containing  a  different  cause 
of  action.  The  defendant  suffered  judgment  to  go  by  de- 
fault as  to  one,  and  took  issue  on  the  other.  He  obtained 
a  verdict  on  that  issue,  and  the  Court  held  him  to  be  en- 
titled to  his  costs  on  it.  The  present  case,  it  appears  to 
me,  falls  within  the  express  language  of  the  statute,  as, 
with  respect  to  these  sixteen  defendants,  a  verdict  has 
gone  against  the  plaintiff  upon  a  lawful  trial. 


Park,  J.,  Gaselbe,  J.,  and  Vaughan,  J.,  concurred. 


Rule  absolute. 


(a)  3  T.  R.  664. 


The  defendant 
cannot  transfer 
money  deposit- 
ed in  Court  in 
lieu  of  bail  to  a 
payment  under 
a  plea  of  tender. 


Stultz  f?.  Heneage. 

X  HIS  was  an  application  to  transfer  a  part  of  a  certain 
sum  of  money  paid  into  Court  in  lieu  of  special  bail,  to  a 
payment  into  Court  on  account  of  a  plea  of  tender^  to  the 
amount  of  the  sum  proposed  to  be  transferred.  The 
money  in  question  had  been  paid  into  Court  pursuant  to 
7  &  8  Geo.  4,  c.  71,  s.  2,  together  with  201.  for  cosU. 
A  rule  nUi  having  been  obtained  for  this  purpose — 


Wilde,  Serjt.,  shewed  cause. 


Spankie,  Serjt.,  supported  the  rule. 

TiNDAL^   C.  J. — I  am  of  opinion,   that  we   have  no 
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authority  to  accede  to  this  motion.     By  s.  2  of  the  7  &         1834. 
8  Geo.  4,  c.  71,  the  sum   indorsed  upon  the  writ,  with 
the  further   sum   of  SOL    for   costs,   is    to   remain   in  v. 

Court  to  abide  the  event  of  the  suit.  By  s.  3,  the  defen- 
dant is  allowed  to  take  that  money  out  of  Court  on  put- 
ting in  special  bail,  and  paying  such  costs  to  the  plaintiff 
as  the  Court  shall  direct.  Unless  the  defendant  complies 
with  this  provision  of  the  statute,  he  cannot  be  permitted 
to  take  out  this  money  to  be  transferred  to  another 
purpose. 

Park,  J.,  Gaselee,  J.,  and  Vaughan,  J.,  concurred. 

Rule  discharged. 


Lysons  and  Wife,  Executrix  of  Gardiner;^  deceased, 

V.  Barrow. 

iSPANKIEt  Serjt.^  shewed  cause  against  a  rule  msi^  for  if  there  is  kb-* 
entering  up  the  judgment  of  nonsuit  in  this  cause  with-  bJSte  «usc*for 
out  costs.     The  facts  of  the  case  were  these: — ^The  testa-  V'"^"**°  '^" 

tion  88  executor 

tor,  Gardiner^  who  was  acquainted  with  the  defendant^  or  administrator, 
desired  the  latter  to  effect  a  policy  of  insurance  upon  the  iirnoiisuited"he 
life  of  the  former  on  his  account.     The  defendant  did  ^yinotbeUaWe 

to  costs,  notwith* 

80  accordingly  in  his  own  name.      When  the  testator  standing  the  3 

JBp  A    tM/'tt    A 

died,  the  defendant  received  the  sum  insured,  as  he  was  42,8.31.  '^'  ' 
the  only  person  whom  the  ofEce  would  pay.  For  the  re- 
covery of  this  sum,  an  action  was  brought  by  the  execu- 
trix and  her  husband*  The  defendant  was  unwilling  to 
defend  the  action,  but  was  induced  so  to  do  at  the  instance 
of  persons  claiming  interest  in  the  proceeds  of  the  insur- 
ance. At  the  trial,  the  plaintiffs  were  nonsuited,  on  the 
ground  that  Gardiner  had  no  legal  interest  in  the  policy. 
The  question  was,  whether,  under  3  &  4  fViU.  4,  c.  4*2,  s.  3 1 , 
the  defendant  was  entitled  to  his  costs  as  against  the  plain- 
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1934.  tiffs,  tbey  saing  in  their  ropresentative  character.  The 
words  of  that  fiection  are>  *'  That  in  e^ery  action  brought 
b>'  any  executor  or  administrator  in  right  of  the  testator  or 
intestate^  sach  executor  or  administrator  8hall«  unless  He 
Court  in  wMeh  such  action  is  brought ,  oraJudgeoftmji  cf 
the  superior  Courts  of  law  at  Westminster^  shaU  otherwise 
order,  be  liable  to  pay  costs  to  the  defendant  in  case  of  be- 
ing nonsuited,  or  a  verdict  passing  against  the  phuntifiyaBd 
in  all  other  casea  in  which  he  would  be  liable^  if  auch  plain* 
tiff  were  suing  in  his  own  right  upon  a  cause  of  action  accru- 
ing to  himself,  and  the  defendant  shall  have  judgment  for 
such  coatSi  and  they  shall  be  recovered  in  Kke  manDer." 
The  learned  Serjeant  contended ,  that  as  the  right  of  action^ 
if  any,  had  accrued  by  the  payment  of  the  money  from 
the  insurance  ofBce  after  the  testator's  death,  the  plaintiff 
would,  previous  to  the  passing  of  the  late  act,  have  been 
liable  to  pay  costs.  The  Court  could  not  now  deprive  the 
defendant  of  his  right.  He  cited  Dowbiggin  v.  Harri- 
son (a),  and  Jobson  v.  Forster  (ft). 

Wilde,  Seijt.,  in  support  of  the  rule,  contended  that 
as  the  defendant  admitted  the  receipt  of  the  money,  and 
as,  since  the  policy  was  eflfeeted  for  the  benefit  of  the 
testator,  the  plaintiffs  could  only  sue  in  their  represen* 
tative  character,  they  ought  not  to  be  liable  to  costs.  He 
cited  Tattersall  v.  Groie  (c),  where  the  Court  held,  that, 
*^  if  the  executor  or  administrator  must  sue  as  such  on  the 
contract  made  with  the  testator  or  intestate,  he  is  not  lia« 
ble  to  the  payment  of  costs,  though  the  cause  of  action 
arose  after  the  death  of  the  testator  or  intestate.** 

Cur.  adp.  vulL 

Park,  J. — This  case  will  depend  almost  entirely  on  the 

(a)  4  Man.  &  Ryl.  622;  9  B.  &  G.  666.  {h)  1  B.  &  Adol.  6. 

(r)  2  B.  &  P.  265. 
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construction  we  put  on  the  3  &  4  Will.  4,  c  42,  b.31.  IfiML 
The  plaintiffs  could  have  sued  in  no  other  way  than  in  the 
characters  of  executors ;  for,  except  in  that  character,  they 
had  no  locus  standi  any  more  than  the  most  indifferent 
person.  They  would  not,  therefore,  under  the  old  law 
have  been  liable  to  pay  costs;  but,  by  the  operation  of 
the  new  statute,  they  would  be  liable  to  pay  them,  without 
the  interposition  of  the  Court.  We  are,  however,  of 
opinion  that  the  plaintiffs  ought  not  to  pay  costs.  One 
principal  consideration  is,  whether  this  was  a  frivolous  ac- 
tion? It  appears,  however,  from  the  facts  of  the  case,  that 
the  plaintiffs  were  bound,  from  duty  to  the  estate,  to  bring 
the  action.  No  interest  in  the  matter  was  cliumed  by  the 
defendant,  and  he  frequently  stated  that  he  would  not  de- 
fend the  action.  At  the  trial,  too,  they  were  defeated  on 
a  point  which  they  could  not  be  supposed  to  apprehend. 
From  the  nature  of  the  case  the  promise  could  only  be 
after  the  death  of  the  testator.  But,  if  the  plaintiffs  had 
obtained  a  verdict,  the  proceeds  would  have  been  assets 
in  their  hands.  Although,  therefore,  according  to  the 
general  language  of  the  statute,  they  would  be  liable  to 

• 

costs,  yet,  if  the  Court  thinks  proper  to  make  exceptions 
to  the  generality  of  the  enactment,  they  may  do  so,  where 
there  is  reasonable  or  probable  cause  for  bringing  the  ac- 
tion as  executors  or  administrators.  If  this  were  not  the 
case,  the  clause  would  not  have  been  introduced  containing 
these  important  words,  "  unless  the  Court  in  which  such 
action  is  brought,  or  a  Judge  of  any  of  the  superior  Courts, 
shall  otherwise  order."  I  am,  therefore,  of  opinion,  that 
the  present  rule  must  be  made  absolute. 

Gaselee,  J.,  and  Vavghan,  J.,  concurred. 

Rule  absolute. 
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1834. 

Watson  v.  Maskell. 

TbepUdntiffob-  A.  VERDICT  in  this  cause  had  been  found  for   the 
l!f  Jh^^n?''    Pl«^"*'ff  *^^  200/.,  the  defendant  died  on  the  1 8th  of  April 


Assises;  the  de-  Costs   were   taxcd  ou  the  2l8t;   final  judgment  si 

fendmnt  died  on  i  -•        /•  •  i  i 

the  18th  AprU;  on  the  22nd,  and  Siji.  fa,  issued  on  the  same  day,  tested 
on  the IfTst,"    *^®  15th,  and  returnable  on  the  26th. 

final  judgment 
signed  on  the 

22Ad,andm/.  Goulbum,  Serjt.,  on  a  former  day,  obtained  a  rule  nisi 
same  day,**"  *  to  Set  aside  the^  fa.  for  irregularity,  with  costs,  the  Ji. 
fi«?da7of  die  /^-  ha^i^g  issued  atter  the  death  of  the  defendant,  with- 
term.    The        out  a  prcvious  sct.fa.    He  referred  to  (a)  3  Res.  Gen.  H, 

Coart  refused  to  .   /  o 

set  aside  ihe^  T*  4  WxU*  4,  (Pleading  Rules),  which  provides  that  "  all 
Kguiarity.  "^'      judgments,  whether  interlocutory  or  final,  shall  be  entered 

of  record  of  the  day  of  the  month  and  year,  whether  in 
term  or  vacation,  when  signed,  and  shall  not  have  relation 
toany  other  day.** 

Wilde,  Serjt.,  shewed  cause. — If  thcfi^fa.  be  warranted 
by  the  judgment  it  is  regular.  The  statute  2  Will.  4, 
c.  39,  s.  12,  merely  directs  that  *' every  writ  issued  bg 
authority  of  that  act  shall  bear  date  on  the  day  on  which 
the  same  shall  be  issued  :*'  and  that  act  applies  to  writs 
for  the  commencement  of  actions  only.  Starr  v.  Bowles  (Jb). 
In  Sution  V.  Lord  Cardross  (c),  it  was  held,  that,  where  a 
ca,  sa.  is  issued  in  the  course  of  a  term,  tested  in  the 
name  of  a  Chief  Justice  who  was  dead  at  the  time  of  issuing 
the  writ,  but  alive  on  the  first  day  of  the  term,  the  Court 
will  not  inquire  into  the  exact  day  of  issuing  the  writ,  but 
will  consider  it  regular,  as  on  the  face  of  it  the  teste  is 
proper.  The  1  WUL  4,  c.  7,  s.  3,  provides  that  *'  every 
execution  issued  by  virtue  of  that  act  shall  and  may  bear 

(a)  Ante,  p.  313.        (6)  1  Dowl.  P.C.  516.        (c)  1  Dowl.  P.  C.  611. 


The  rest  of  the  Court  concurring — 


Rule  discharged. 


(a)  IBos.  &PulL571. 


Maskbll. 
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teste  on  the  day  of  issuing  thereof."    But  that  provision,         1834. 
as  well  as  that  in  the  3  &  4  Will.  4,  c.  67,  s.  2,  applies  only       w  ^    ^ 
to  writs  issued  under  the  authority  of  those  acts,  and  to  v. 

judgments  signed  in  vacation.  They  are  not  intended  to 
operate  in  restraint  of  the  suitor,  but  as  affording  an  in- 
dulgence* They  affect  no  alteration  in  the  previous  prac- 
tice as  to  writs  of  execution.  A  set.  fa.  is  never  issued, 
unless  the^.yb.  appears  on  the  face  of  it  to  be  tested  sub- 
sequently to  the  death  of  the  party.  Waghome  v«  Lang^ 
mead  (a). 

GouUmrni  Serjt.,  in  support  of  his  rule. — It  is  compe- 
tent to  the  defendant  to  shew  that  the  judgment  upon 
ivhich  the  fi.  fa.  has  issued  is  irregular ;  and,  therefore, 
that  the  fi.fa.  is  likewise  erroneous.  The  judgment  is  in 
direct  contravention  of  the  rule  oi Hilary  Term;  and  con- 
sequently the^/o,  cannot  be  supported. 

Ttndal,  C.  J. — ^The  plaintiff  is  brought  here  to  defend 
the  Jl.  fa.,  which  on  the  face  of  it  is  regular.  The  objec- 
tion should  have  been  to  the  judgment. 


VOL.  Jl»  H  H  B  D.  p.  c. 
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"^     *     ^  DiCASi  Gent»  one  &c.,  r.  Warne. 

A  rule  for  strik-  ^^  Michoehnos  Term  last,  a  rule  nisi  was  obtained  by 

L^ireroU  fo7  ^i^»  Serjt,  to  strike  the  defendant's  attorney  off  the 

mitconduct  be-  roll,  for  having  hired  or  caused  to  be  hired  sham  bail  in 

the  Prothono.  erroT.  In  the  following  term,  Janes,  Serjt.,  shewed  cause, 

ceive  any^evi^'  ^h^n  the  matter  was  referred  for  investigation  before  one 

denoe  tending  to  of  the  Prothonotaries.    The  parties  attended  before  the 

elucidate  the 

matter.  Prothonotary,  who  reported  that  the  attorney  had  an- 

swered all  the  charges  brought  against  him. 

Wilde,  Seijt,  moved  that  the  matter  might  be  referred 
back  to  the  Prothonotary,  with  directions  to  him  to  take 
into  his  consideration  certain  additional  affidavits  that  had 
been  tendered  to  and  rejected  by  him,  on  the  ground 
that  they  were  not  before  the  Court  when  the  matter  was 
referred. 

Park,  J. — The  Prothonotary  must  go  into  the  investi- 
gation again.  All  affidavits  tending  to  explain  the  matter 
should  be  received. 

Gaselee,  J. — The  object  of  sending  the  case  to  the 
Prothonotory  was,  that  it  might  receive  a  fuller  discussion 
than  in  open  Court.  The  officer  may  receive  any  thing 
that  tends  to  elucidate  and  further  the  inquiry. 

Referred  back  to  the  Prothonotary. 


Oq  a  reference  On  a  subsequent  day  the  Prothonotary  made  his  further 

notBTj  (^a  niie  f^port,  Stating  that  he  was  of  opinion,  that,  although  it 

for  striking  u  ^\^  qq^  appear  that  the  attorney  did  himself  actually  hire 

roll,  on  a  charge  or  causc  to  be  hired  the  bail  in  question,  enough  appear- 

shamllafi  in  ^  cd  to  shcw  that  he  must  have  been  aware  that  the  bail 

^rte^d^thft"*'   P"^  ^°  ^®'®  ^^^^^  ^*^'- 

the  attorney 

did  not  actually  hire  the  bail,  but  was  aware  that  they  were  hired: — The  Court diachaiged  the  rule 

on  payment  of  costs  by  the  attorney. 
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TiNDAL>  C.  J.— The  report  of  the  officer  affixes  on  the  1834. 
attorney  a  certain  degree  of  criminality^  though  of  a  lighter 
diaracter  than  that  originally  charged.  It  seems  to  us 
that  the  justice  of  the  case  will  be  answered  by  making 
the  attorney  pay  all  the  costs  of  and  occasioned  by  these 
proceedings. 

Rule  discharged  accordingly. 


KiRBY  V.  SlOOERS. 

A  WRIT  of  summons  had  issued  out  of  this  Court  by  The  piuDtiff 
the  plaintiff  agamst  the  defendant,  but  not  served.    A  ^^eSrhlT' 
second  writ  afterwards  issued  out  of  the  Court  of  Ex-  Court,  the  other 

.  n         1  outoftheE*- 

chequer  between  the  same  parties,  for  the  same  cause,  chequer.  The 
The  defendant  pleaded,  to  the  action  in  the  Exchequer^  s^edTon^the 
another  action  pending  in  this  Court  for  the  same  cause,  ■fcondthepiain- 

^  ^  Uff  declared. 

The  plaintiff  replied  nul  tiel  record,  and  served  the  de-  The  defendant 
fendant  with  a  rule  to  produce.      The  first  writ  never  Lcond  action, 
having  been  filed,  there  was  no  record  in  existence,  and  J^nd^nLfoMhe 
therefore  the  defendant,  by  the  advice  (as  he  swore)  of  "™« <^»"'« '" 

^  ^         this  Court.  The 

one  of  the  officers  of  the  Court,  made  up  a  roll  from  the  plaintiff  replied 

nul  tiel  record, 
praCtpe.  ^^^  served  the 

defendant  with 

Wilde,  Serjt,  on  a  former  day,  obtained  a  rule  nisi  \^f,^  ThTde- 
that  the  roll  might  be  cancelled,  with  costs.  fendant  made 

*^  '  up  a  roll  from 

the  pTdccipe  on 

Stephen,  Serjt,  shewed  cause.— He  contended  that  the  S>"urt!-lThe 
course  the  defendant  had  adopted  was  the  only  one  that  ciourt  direected 

it  to  be  cancel' 

was  open  to  him,  and  cited  Whiimore  v.  Rook  (a).  led,  with  costs. 

WiUe,  Serjt,  in  support  of  his  rule. — ^The  defendant 
might  have  obtained  time  to  plead  to  the  declaration  in 
the  Exchequer,  so  as  to  enable  him  to  apply  to  this  Court 

(<i)  1  Lord  Ken.  345. 
H  H  11  2 
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834.  to  eause  the  writ  here  to  be  filed;  if  the  circumstances 
would  warrant  such  a  course.  The  plaintiflT  had  »  r^t 
to  abandon  the  first  writ,  it  not  having  been  served,  nor 
any  appearance  entered  to  it 

TiNDALi  C.  J« — The  defendant's  attorney  haa  been 
guilty  of  a  great  irregularity.  A  defendant  has  no  right 
in  any  case  to  enter  on  record  any  of  the  plaintiff's  pro- 
ceedings. In  this  case  the  defendant  might  have  applied 
to  the  Court,  and  he  would  have  obtained  redress  if  be 
were  aggrieved  by  the  conduct  of  the  plaintifil 

The  rest  of  the  Court  concurring — 

Rule  absolute,  with  costs. 


MEMORANDUM. 

ON  the  25th  of  Jpril^  the  following  Warrant  was  read 
in  Court,  and  entered  of  record: — 

WILLIAM,  R. 

Whereas  it  hath  been  represented  to  Us,  that  it  would 
tend  to  the  general  dispatch  of  the  business  now  pending 
in  Our  several  Courts  of  Common  Law  at  Westmimsier,  if 
the  right  of  Counsel  to  practise,  plead,  and  to  be  heard  ex- 
tended equally  to  all  the  said  Courts;  but  such  object  can- 
not be  effected  so  long  as  the  Serjeants  at  law  have  the 
exclusive  privilege  of  practising,  pleading,  and  audience, 
during  term  time,  in  our  Courts  of  Comnum  Pleas  at 
Westminster:  We  do  therefore  hereby  order  and  direct,, 
that  the  right  of  practising,  pleading,  and  audience,  in  Our 
said  Court  of  Common  Pleas  during  term  time,  shall,  upon 
and  from  the  first  day  of  Trinity  Term  now  next  ensuing, 
cease  to  be  exercised  exclusively  by  the  Serjeants  at  law; 
and  that  upon  and  from  that  day,  Our  Counsel  learned  in 
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the  law,  and  all  other  Barristers  at  law,  shall  and  may,  ac-  ^  1834. 
cording  to  their  respective  rank  and  seniority,  have  and 
exercise  equal  right  and  privilege  of  practising,  pleading, 
and  audience  in  the  said  Court  of  Common  Pleas  at  West- 
minster  with  the  Serjeants  at  law.  And  We  do  hereby 
will  and  require  you  to  signify  to  Sir  Nicolas  Conyngham 
Tindalf  Knight,  Our  Chief  Justice,  and  his  companions. 
Justices  of  Our  said  Court  of  Common  PleaSf  this  Our 
royal  will  and  pleasure,  requiring  them  to  make  proper 
rules  and  orders  of  the  said  Court,  and  to  do  whatever 
may  be  necessary  to  carry  this  Our  purpose  into  effect. 
And  whereas  We  are  graciously  pleased,  as  a  mark  of  Our 
royal  favour,  to  confer  upon  the  Serjeants  at  law  herein- 
after named,  being  Serjeants  at  this  present  time  in  actual 
practice  in  Our  said  Court  of  Common  Pleas,  some  perma- 
nant  place  in  all  Our  Courts  of  Law  and  Equity,  We  do 
hereby  further  order  and  direct  that  Vitruvius  Latces, 
Thomas  D'Oylet/f  Thomas  Peake,  William  St.  Julian 
Arabin,  John  Adams,  Thomas  Andrews,  Henry  Storks, 
Ebenzer  Ludlow,  John  Scriven,  Henry  John  Stephen, 
Charles  Carpenter  Bompas,  Edward  Goulbum,  George 
Heath,  John  Taylor  Coleridge,  and  Thomas  Noon  Tal- 
Jourd,  Serjeants  at  law,  shall  henceforth,  according  to 
their  respective  seniority  amongst  themselves,  have  rank, 
place,  and  audience,  in  all  Our  Courts  of  Law  and  Equity, 
next  after  John  Balguy,  Esq.,  one  of  Our  Counsel  learned 
in  the  law  :  And  We  do  hereby  will  and  require  you  not 
only  to  cause  this  Our  direction  to  be  observed  in  Our 
Court  of  Chancery,  but  also  to  signify  to  the  Judges  of 
Our  several  other  Courts  at  Westminster,  that  it  is  Our 
express  pleasure  that  the  same  course  be  observed  in  all 
Our  said  Courts.  Given  at  Our  Court  of  St.  Jameses  this 
^4th  day  o(  April,  in  the  Fourth  year  of  our  reign. 

To  the  Right  Honourable 

Henry  Lord  Brougham  and  Vaux,  '  * 

Lord  Chancellor  of  Great  Britain.  ! 
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CoCKMAN  V.  HeLLTSR. 

Since  the  rule  of  JSUTT  moved  for  leave  to  enter  up  judgment  on  an  old 
8.i,reg.3,  itte  warrant  of  attorney,  upon  an  affidavit  that  the  defendant 

tStXaffldlnt  ^^  *''^'®  ^"  ^^^  ^^^*  instant,  the  day  before  term.  He 
on  which  the      submitted  that  the  reason  for  the  old  practice  requiring 

motion  to  enter      ,         /« ,      .  «        i«  ■■        • 

up  judgment  on  the  affidavit  to  State  the  party  to  be  alive  on  a  day  tn  ierm^ 
^toiSeTiZIlade!  v«-  ^^at  the  judgment  had  relation  to  the  first  day  of  the 
should  state        term,  no  longer  existed,  since  that  relation  was  abolished 

thai  the  defen-  »  o  » 

dant  was  alive  by  the  rule  of  Hilary^  4  WiU.  4,  &•  1,  reg.  3,  which  di- 
term.  '^ '"       f^cts  '*  that  all  judgments,  whether  interlocutory  or  final, 

shall  be  entered  of  record  of  the  day  of  the  month  and 
year,  whether  in  term  or  vacation^  when  signed,  and  shall 
not  have  relation  to  any  other  day  (a)." 

Granted. 

(a)  Ante,  p.  313. 


Roberts  v.  Wedderburne,  Bart. 

The  defendant  -L  HE  defendant  had  been  detained  upon  a  pluries  capias 
r"«^fca3r  ^^erein  there  was  a  blank  left  for  his  place  of  residence, 
having  a  blank    after  a  capias  and  an  alias  capias  had  been  issued  describ- 

left  for  his  place  .        ,.  i.^,  /•ii«  -mm-       -n.. 

of  residence,  af-  mg  him  as  of  Chesterfield  Street,  May  Fair,  m  the  county 
alias  describing  ^^  Middlesex*  Bosanguet,  J.,  at  Chambers,  ordered  that 
strc"— :nie  *^®  ^^^*  *°^  proceedings  should  be  set  aside  for  irregu- 
Court  set  aside  larity,  ou  the  ground  that  the  writ  failed  to  comply  with 
ceedings.    ^      the  form  in  the  schedule  to  the  2  Will.  4,  c.  39,  No.  4,  re* 

quiring  the  residence  of  the  defendant  to  be  inserted  in 

the  process. 
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Wilde,  Serjt.,  obtained  a  rule  nisi  to  set  aside  that  or-         1834. 
der^  upon  an  affidavit  stating,  that,  since  the  issuing  of  the       ^  ^^^  ^ 
capias  and  alias  capias^  and  before  the  issuing  of  the  v. 

pluries,  the  defendant  had  gone  abroad^  and  had  to  the 
knowledge  of  the  plaintiff  no  place  of  residence  in  this 
country. 

Meretoether,  Serjt.,  shewed  cause. — The  1st  section  of 
the  2  WiU.  4,  c.  39,  provides  that  in  all  cases  where  it  is 
not  intended  to  hold  the  defendant  to  special  bail,  or  to 
proceed  against  a  member  of  parliament,  &c.,  the  process 
shall  be  according  to  the  form  contained  \x\  the  schedule, 
marked  No.  1,  and  that,  in  every  such  writ,  and  copy 
thereof,  the  place  and  county  of  the  residence  or  supposed 
residence  of  the  party  defendant,  or  wherein  the  defen- 
dant shall  be,  or  shall  be  supposed  to  be,  shall  be  men- 
tioned: and  by  the  4th  section,  it  is  provided,  that,  in  all 
such  actions  wherein  it  shall  be  intended  to  arrest  and 
hold  any  person  to  special  bail,  the  process  shall  be  by 
writ  of  capias  according  to  the  form  contained  in  the  said 
schedule  and  marked  No*  4;  and  in  that  form  a  blank  is 
left  for  the  insertion  of  the  place  of  residence  of  the  de- 
fendant. In  the  present  case,  there  could  be  no  excuse 
for  omitting  to  state  the  defendant's  residence,  the  previ- 
ous process  having  described  him. 

Cur,  adv.  vult. 

Lord  Chief  Justice  Tindal  now  delivered  the  opinion 
of  the  Court: — 

In  this  case  the  defendant  has  been  detained  upon  a 
pluries  writ  of  capias,  wherein  there  is  a  blank  left  for  hiis 
place  of  residence,  after  a  capias  and  alias  had  been  issued 
describing  the  defendant  as  of  Chesterfield  St.,  May  Fair, 
in  the  county  of  Middlesex.  The  question  which  has 
been  argued  before  us  has  been  whether  the  present  writ 
is  irregular  and  ought  to  be  set  aside;  and  it  is  the  opin- 
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1834.        ion  of  a  majority  of  the  Judges  that  such  19  the  case.  The 
^     ^^        act  for  uniformity  of  process  enacts,  by  section  4f,  that, 
9.  where  it  is  intended  to  arrest  the  defendant,  the  process 

shall  be  by  writ  of  capias  according  to  the  form  No.  4, 
contained  in  the  schedule;  and,  upon  reference  to  that 
form,  it  is  clearly  intended  that  the  residence  of  the  party 
shall  be  described  both  in  the  writ  of  capias  and  in  those 
writs  which  purport  to  be  a  continuance  of  it.  In  what 
manner  and  to  what  degree  of  strictness  this  description 
is  necessary  will  appear  by  section  1 ;  for,  although  the 
enactment  in  that  section  relates  to  unrits  of  summons  only, 
it  shews  by  analogy  what  was  the  intention  of  the  legis- 
lature in  this  respect,  viz.  '^  the  place  or  cojunty  of  the 
residence  or  supposed  residence  of  the  defendant,  or 
wherein  the  defendant  shall  be  or  shall  be  supposed  to 
be;**  so  that  it  is  difficult  to  conceive  any  case  in  which 
the  plaintiff  can  be  at  a  loss  to  comply  with  one  of  these 
requisites:  at  all  events  that  difficulty  does  not  apply  to 
the  present  case,  where  the  two  preceding  writs  (of  which 
this  is  the  continuance)  had  given  him  a  description.  Upon 
the  ground  that  it  is  much  better  for  the  public  to  adhere 
in  all  practicable  cases  to  the  strict,  close,  literal  compli- 
ance with  the  forms  prescribed  by  the  act,  rather  than  to 
yield  to  particular  cases  of  supposed  hardship  on  indivi- 
duals, where  the  requisites  have  not  been  formally  com- 
plied with,  we  think  the  rule  for  setting  aside  Mr.  Justice 
Bosanquefs  order  must  be  discharged ;  and  that  this  writ 
and  the  subsequent  proceedings  must  be  set  aside  (ot 
irregularity. 

Rule  absolute  (n). 

(a)  See  Wdih  v.  Langford,  ante,  p.  498,  and  Buffle  v.  Jackson^  anU, 
p.  505. 


TRINITY  TERM,  4  WILL.  <V.  819 

1834. 

Williams^  Demandant,  Harris,  Tenant. 
JL  HE  demandant  in  a  writ  of  intrusion  having  entered  The  tenant  in 

-.  •  .  a  writ  of  intru- 

R  noue  proseqm—^  sion  is  not  ena- 

tled  to  costs 
wliere  the  de- 

MerewetheTy  Serjt*,  obtained  a  rule  nisi  that  the  tenant's  mandant  enters 
costs  might  be  taxed  under  the  8  EHz*  c.  2^  s.  2.    He 
cited  Cooper  v.  Tiffin  (a)  to  shew  that  a  nolle  prosequi  is 
within  the  act. 

Stephen,  Serjt,  now  shewed  cause. — This  being  a  real 
action,  and  by  the  statute  of  Gloucester,  6  Ed.  1,  c.  1,  costs 
being  recoverable  only  in  those  cases  where  damages  are 
given,  no  costs  can  be  taxed.  Newman  v.  Goodman  (i). 
Pilford^s  ease  {c).  Cooper  v.  Tiffin  was  decided  on  the 
S3  Hen.  8,  c.  15,  which  relates  only  to  personal  actions: 
and  so,  the  title  and  preamble  of  the  8  Elix.  c.  S,  shew 
that  that  statute  also  relates  only  to  actions  personal. 

Merewether,  Serjt.,  in  support  of  his  rule. — ^The  Courts 
have  on  various  occasions  extended  the  operation  of  the 
statute  of  Elizabeth  to  actions  that  are  not  within  the 
words  of  it:  and  this  case  is  clearly  within  the  mischief 
pointed  out  by  the  preamble. 

Lord  Chief  Justice  Tindal. — ^The  question  is,  whether 
in  a  real  action,  the  demandant  having  entered  a  noUe 
prosequi,  the  tenant  is  entitled  to  costs.  In  general  in  real 
actions'the  tenant  is  not  entitled  to  costs,'  the  demandant 
not  being  entitled,  except  in  certain  cases  when  costs  are 
given  by  statute.  Before  the  23  Hen.  8,  c.  15,  a  defen- 
dant was  in  no  case  entitled  to  costs.     That  statute  only 

(a)  3  Term  Rep.  611.  (b)  2  Sir  W.  Blac.  1098. 

(c)  10  Rep.  116.  a. 


820 

1834. 

Williams, 

Demandant, 

Harhib, 

Tenant. 


CASES  ON  POINTS  OP  PRACTICB,  C.  P. 

applies  to  personal  actions.  But  it  is  said  that  the  8  EUz. 
c.  2,  having  been  held  to  embrace  the  case  of  a  nolle  pro- 
sequi,  which  is  not  strictly  warranted  by  the  words  of  the 
act,  also  includes  within  its  equity  a  case  like  the  present 
It  seems  to  me,  however,  not  be  so.  I  think  the  defen- 
dant is  only  entitled  to  costs  in  those  cas0s  where  the 
plaintiff  if  he  succeed  can  be  entitled:  and,  as  it  is 
perfectly  clear  that  the  defendant  can  have  no  costs  in  this 
form  of  action,  I  think  the  tenant  is  not  entitled. 

Mr.  Justice  Park. — The  statute  of  EUxabeth  has  been 
carried  much  further  than,  if  it  now  came  before  us  for 
the  first  timci  I  for  one  should  feel  inclined  to  carry  it« 

Gaselee,  J.,  and  Vauguan,  J.,  concurred. 


The  59th  Mct 
nfthe  6  Geo. 
4>  c.  16,  which 
operates  a  stay 
of  proceedings 
inanacdoncom*' 
menced  against 
the  bankrupt 
before  the  issu- 
ing of  the  com- 
mission, where 
the  plaintiff 
elects  to  prove 
the  debt,  does 
not  apply  to  the 
case  of  a  fiat 
sued  out  by  the 
plaintiff  himself 


ElCKB  r.  NoKES. 

X  HE  plaintiff  having  been  nonsuited  in  an  action  on 
certain  bills  of  costs  for  business  done  by  the  plaintiff  as 
attorney  for  the  defendant,  obtained  a  rule  for  a  new  trial, 
which  was  subsequently  discharged. 

Cwwood  now  moved  to  stay  proceedings,  on  an  affidavit 
stating,  that,  two  days  before  the  motion  was  made  for  a 
new  trial,  the  plaintiff  had  obtained  a  fiat  in  bankruptcy 
against  the  defendant.  This  he  submitted  operated  as  a 
stay  of  the  proceedings,  the  59th  section  of  the  6  Geo,  4, 
c.  16,  enacting  **  that  no  creditor  who  has  brought  any 
action  or  instituted  any  suit  against  any  bankrupt  in  respect 
of  a  demand  prior  to  the  bankruptcy,  or  which  might  have 
been  proved  as  a  debt  under  the  commission  against  such 
bankrupt,  shall  prove  a  debt  under  such  commission,  or 
have  any  claim  entered  upon  the  proceedings  under  such 
commission,  without  relinquishing  such  action  or  suit;  and 
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in  case  such  bankrupt  shall  be  in  prison  or  custody  at  the  1834. 
suit  of  or  detained  by  such  creditor,  he  shall  not  prove  or 
claim  as  assignee  without  giving  a  sufficient  authority  in 
writing  for  the  discbarge  of  such  bankrupt ;  and  that  the 
proving  or  claiming  a  debt  under  a  commission  by  any 
creditor  shall  be  deemed  an  election  by  such  creditor  to 
take  the  benefit  of  such  commission  with  respect  to  the 
debt  so  proved  or  claimed ;  provided  that  such  creditor 
shall  not  be  liable  to  the  payment  to  such  bankrupt  or  his 
assigness  of  the  costs  of  such  action  or  suit  so.relinquished 
by  him." 

TiNDALy  C.  J. — ^All  that  that  section  directs  is,  that  a 
creditor  who  has  commenced  an  action  against  one  against 
whom  a  commission  afterwards  issues,  and  proves  under 
the  commission,  shall  be  deemed  to  have  made  an  election 
to  take  the  benefit  of  such  commission,  and  shall  not  be 
liable  to  costs  in  respect  of  the  suit  so  relinquished  by 
him.  That  clause  evidently  points  at  a  commission  sued 
out  by  a  third  person,  and  does  not  apply  to  a  case  like 
the  present,  where  the  fiat  has  been  obtained  by  the 
plaintiff  in  the  action  himself. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


Pepper  r.  Whalley. 

rVlLDE^  Serjt,  in  the  last  term  obtained  a  rule  nisi  to   The  names  of 
set  aside  the  proceedings  in  this  cause  for  irregularity.  *^re^Sf^rt^  hi 
The  irregularity  was,  that  the  process  contained  the  names  theproceM,«nd, 

.  after  appearance 
by  the  defen- 
dants, the  plain- 
tiff decUred  again:  t  them  separately  : — The  Court  set  aside  the  declaration  for  irregularity. 
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of  two  defendants,  against  whom  declarations  in  separate 
actions  bad  since  been  delivered.  He  referred  to  the  rule 
of  Michaelmas  Term,  3  Will.  4,  reg.  (a),  wbicb  directs 
that ''  every  writ  of  summons,  capias^  and  detainer  shall 
contain  the  names  of  all  the  defendants,  if  more  than  one 
in  the  action,  and  shall  not  contain  the  name  or  names  of 
any  defendant  or  defendants  in  more  actions  than  one." 

Tatfourdf  Serjt.,  contra,  submitted  that  the  defendants 
bad  waived  the  irregularity,  if  any,  by  appearing. 

fTilde,  Serjt.,  in  support  of  the  rule.— The  irregularity, 
occurring  subsequently  to  the  appearance,  could  not  be 
waived  by  it* 

Per  Curiam. — The  objection  cannot  be  got  over,  the 
words  of  the  rule  are  clear. 

Rule  absolute. 

(a)  Ante,  Vol.  1.  p.  470. 


In  thia  Court, 
the  modon  for 
jodgment 
against  the 
casual  ejector 
must  be  made 
In  conformity 
with  the  rule  of 
Mhhaelnuu 
Term,  32  Cor.  2. 


Doe  cL  Glynn  v.  Roe. 

-fciJECTMENT  for  a  breach  of  a  covenant  to  repair. 
On  the  sixth  day  of  this  term — 

E.  V.  Williams  obtained  a  rule  nisi  for  judgment  against 
the  casual  ejector. 

Watson  now  shewed  cause.— The  motion  was  not  in 
time.  The  rule  of  Trinity  Term,  32  Car.  g,  requires 
motions  of  this  sort,  in  this  Court,  to  be  made  within  the 
first  four  days  of  Hilary  and  TrinUy  Terms,  and  within 
one  week/)f  the  Ist  day  of  Michaelmas  and  Easter  Terms. 
No  reason  is  here  assigned  for  the  delay:  and  our  affida- 
vits  shew  that  this  is  a  case  of  considerable  hardship  and 
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vexation,  and  that  another  ejectment  has  been  brought  in         ld34. 
the  King's  Bench  to  recover  the  same  premises. 

WUKams,  in  support  of  the  rule,  submitted  that  the 
Court  would  be  justified  in  departing  from  the  strict  let- 
ter of  the  rule  in  question,  which  had  evidently  been  over- 
looked when  the  late  rules  assimilating  the  practice  of  the 
several  Courts  were  framed — particularly  as  the  fact  of 
the  practice  being  so  assimilated  in  every  other  particular 
had  given  rise  to  the  error. 

TiNDAL,  C.  J. — ^This  is  certainly  not  a  case  to  favour 
which  we  should  feel  inclined  to  break  in  upon  a  rule  of 
the  Courtj  which,  though  apparently  overlooked  in  the 
late  changes,  is  still  not  obsolete.  I  think  the  rule  must 
be  discharged,  but,  under  the  circumstances,  without  costs. 

The  rest  of  the  Court  concurring — 

Rule  discharged,  without  eosts* 


Meekim  it.  Whalley. 

JL  HE  defendant  paid  the  debt  after  process  had  been  Defendant  har- 
served  upon  him.    The  plaintiiTs  attorney  proceeded  for  J^jbt^^faintirt 
costs.    It  appeared  that  the  gentleman  in  question  had  attorney  pro- 
formerly  been  duly  admitted  and  inrolled  as  an  attorney  The  attorney 
in  the  King's  Bench,  and  had  also  been  admitted  in  this  ^^»  2T'^' 
Court,  but  not  inrolled;  that  he  afterwards  omitted  to  therefore  not 

entitled  to  sue 

tak&  out  his  certificate,  and  therefore  ceased  to  be  an  at-  for  costs,  the 
tomey;   and  that  he  was  re-admitted  in  the  Court  of  ^"execudol 
King's  Bench  in  the  beginning  of  the  year  1833,  but  not 
in  this  Court,  and,  on  the  15th  January,  1833,  took  out  a 
certificate  for  that  year.     The  writ  was  sued  out  on  the 
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1834.        6th  of  December^  and  the  attorney's  certificate  for  the 
Meekin      y^^^  commencuig  on  the  Ist  November,  18SS,  was  not 
0.  taken  out  untQ  March,  1834. 

WllALLET. 

A  verdict  having  been  found  for  the  plaintiff  with  no- 
minal damages,  and  final  judgment  having  been  signed 
and  execution  issued  for  the  costs — 

Wilde,  Serjt.,  obtained  a  rule  nisi  to  suspend  the  exe- 
cution.    He  cited  Paierson  v.  Powell  {a). 

TcUfaurd,  Serjt.,  now  shewed  cause. — ^The  motion  is  too 
late,  it  not  having  been  made  imtil  final  judgment  signed, 
costs  taxed,  and  execution  issued*  Besides,  it  appears 
from  the  defendant's  affidavit  that  he  was  aware  of  the 
objection  at  the  commencement  of  the  suit.  In  Paterson 
V.  Powell  nothing  was  said  by  the  Court;  the  whole 
passed  by  consent  But  in  Reader  v.  Bloom  {b),  it  was 
held  that  a  plaintiff,  who  has  obtained  a  verdict  against  a 
defendant,  is  entitled  to  his  full  costs,  although  the  person 
who  conducted  his  cause  was  not  an  attorney.  Inrolment 
b  not  essential;  the  admission  is  complete  without  it. 
A  certificate  is  jmm^  ybcf^  evidence  of  the  legal  right  of 
an  attorney  to  practise.    Pearse  v.  Whale{e). 

Wilde,  Serjt,  in  support  of  his  rule. — By  the  2  Geo. 
2,  c.  2Si  s.  5,  it  is  enacted,  that  no  person  shall  be 
permitted  to  act  as  an  attorney,  or  to  sue  out  any  writ 
or  process,  or  to  commence,  carry  on,  or  defend  any  action 
or  actions,  or  any  proceedings,  either  before  or  after  judg- 
ment obtained,  in  the  name  or  names  of  any  other  person 
or  persons,  in  his  Majesty's  Court  of  King's  Bench,  Com- 
mon Pleas,  or  Exchequer,  &c.,  unless  such  person  shall 
be  examined,  sworil,  admitted,  and  inroUed  in  manner 

(a)  3  JVI.  &  Scott,  195 ;  antCy  p.  {r)  ^  Dow.  &  Ryl.  512,  6  Barn. 

738,  S.  C.  &  CrcsB.  38. 

(h)   10  J    B.  Moore,  261. 


Mebkin 
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therein  mentioned:  and  by  section  24^  it  is  provided;  that,         1834. 
''  in  case  any  person  shall  in  his  own  name,,  or  in  the  name 
of  any  other  person^  sue  out  any  writ  or  processi  or  com-  «. 

mence,  prosecute,  or  defend  any  action  or  suit,  or  any 
proceeding  in  any  of  the  Courts  of  law  aforesaid^  &c»y  as! 
an  attorney  or  solicitor,  for  or  in  expectation  of  any  gain, 
fee,  or  reward,  without  being  admitted  and  inroUed  as 
aforesaid,,  every  such  person,  for  every  such  offence,  shall 
forfeit  and  pay;  50/,  to  the  use  of  the  person  who  shall. pro- 
secute him  for  the  said  offence,  and  is  thereby  made  inca-^ 
pable  to  maintain  or  prosecute  any.  action  or  suit  in  any< 
Court  of  law  or  equity »  for  any  fee,  reward,  or  disburse- 
ments on  account  of  prosecutiog,  carrying  on,  or  defend- 
ing any  such  action,  suit,  or  proceeding.'*    And  by  the* 
37  Geo.  3,  c.  90,  s.  31,  it  is  provided  that  every  person 
admitted,  sworn,  inroUed,  or  registered  in  any  of  the  said 
Courts  as  aforesaid,  who,  shall  neglect  to  obtain  his  cer-: 
tificate  thereof,  in  the  manner  before  directed,  for  the 
space  of  one  whole  year,  shall  from  thenceforth  be  inca- 
pable of  practising  in  his  own  name  or  in  the  name  of  any 
other  person  in  any  of  the  said  Courts,  by  virtue  of  such 
admission,  entry,  inrolment,  or  register;  and  the  admis- 
sion, entry,  inrolment,  or  register  of  such  person  in  any  of*, 
the  said  Courts  shall  be  from  thenceforth  null  and  void. 
Reader  v.   Bloom  proceeded  on  the  assumption   of  a 
fact  which  is  not  generally  correct,  and  certainly  does  not 
exist  in  the  present  case,  viz.  that  suitors  usually  pay 
money  in  advance  to  their  attornies.     The  doctrine  of 
that  case  seems  to  have  been  doubted,  and  its  authority 
shaken,  by  Young  v.  Dowlman  (a).  There,  the  plaintiff  had 
discontinued,  and,  on  the  taxation  of  costs,  it  was  object- 
ed on  the  part  of  the  plaintiff  that  the  person  acting  as 
attorney  for  the  defendant  was  not  an  attorney  of  the 
Court.    No  advances  of  money  having  been  made  by  the 

(a)  3  Youuge  fit  Jervis,  24. 
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1834*  defendant,  the  Master  refused  to  allow  the  costs;  but 
the  G>urt  held  that  the  defendant  was  not  entitled.  In 
Paierson  v.  Powell,  the  defendant  was  held  to  be  entitled 
to  costs  only  to  the  extent  of  the  actual  advances  made 
by  him  to  his  attorney  on  account  of  the  suit. 

TiNDAL>  C.  J. — ^I  think  we  may  determine  this  case 
without  touching  the  authority  of  Reader  v.  Bloom.  There, 
the  action  proceeded  in  the  ordinary  course:  here,  it  pro- 
ceeded solely  for  the  benefit  of  plaintiff's  attorney,  the 
debt  having  been  paid.  I  think  this  is  a  case  in  which  we 
shall  be  well  warranted  in  withholding  costs  from  the 
plaintiff,  seeing  that  he  never  could  be  liable  to  bb  attor- 
ney for  them. 

Park,  J. — Having  been  one  of  the  Judges  concur- 
ring in  the  decision  of  Reader  v.  Bloom,  I  should  be  un- 
willing to  overturn  it.  For  the  reasons  assigned  by  my 
Lord  Chief  Justice,  I  think  this  case  is  distinguishable. 

Gasblee,  J. — Reader  v.  Bloom  proceeded  upon  the 
idea  of  something  having  been  paid  by  the  client  to  the 
supposed  attorney  on  account  of  the  suit.  Here  no  such 
fact  appears:  the  plaintiff  was  not  interested  in  the  action. 

BosANQUET,  J. — ^It  is  cnough  to  say  that  this  case  is 
materially  different  from  Reader  v.  Bloom,  in  the  circum- 
stance that  here  the  suit  proceeded  solely  for  the  benefit 
of  the  attorney. 

Rule  absolute. 


costs. 
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1834. 

HuMPHRYs  V.  Harvey. 

rrlLDE,  Serjt.,  on  a  former  day,  obtained  a  rule  call-  it  ig  not  compe- 
ing  upon  the  defendant  to  shew  cause  why  all  further  JJS^his'notb^n 
proceedings  upon  the  judgment  of  nonsuit  in  this  cause  wroUed  to  sue 
should  not  be  stayed,  without  costs,  on  the  ground  that  disbursements: 
the  attorney  by  whom  the  defence  was  conducted,  had  not  ^e'defendam's^' 
been  duly  inrolled.    The  affidavit  upon  which  the  motion  »"o™«y  {^"^X 

^  *  _  ^  qualified  in  other 

was  founded  stated  that  a  very  small  sum»  if  any  thing,  respects  to  act  as 
had  been  advanced  by  the  defendant  to  his  attorney  on  omittediLo^caiue 
account  of  the  costs  in  the  cause.  h!j^^,  M*d  the 

defendant  had 

Robinson  shewed  cause. — ^This  is  an  application,  not  "■^®  "^  •**"     ^ 

*^*^  '  vance  on  account 

affainst  the  attorney  who  has  been  ffuilty  of  the  supposed  of  the  suit— 

•  ,     .,  .  „     ,         -        J     .      u  u  .u  TheCourt  allow. 

irregulanty,  as  will  be  found  to  have  been  the  case  ed  the  plaintiff  to 
wherever  this  question  has  hitherto  come  before  the  ^'l^oJl''"" 
Courts,  but  against  the  party.  In  Reader  v.  Bloom  (a) 
this  Court  decided  that  a  party  who  has  obtained  a  verdict 
is  entitled  to  his  full  costs,  although  the  person  who  con- 
ducted his  cause  was  not  an  attorney.  [Bosanquet,  J., 
referred  to  Latham  v.  Hyde  (6),  and    Young  v.  Dowl- 

man  (c).]    In  v.  Sexton  {d),  Mr.  Justice  J.  Parke 

recognbed  and  acted  upon  the  case  of  Reader  v.  Bloom. 
The  attorney  has  substantially  complied  with  all  that  the 
acts  of  parliament  require.  The  5th  section  of  the 
34  Geo.  3,  c.  14,  enacts  ''  that  any  person  who  shall  be 
admitted  to  be  a  solicitor  or  attorney  in  any  of  his  Ma- 
jesty's Courts  at  Westminster,  by  virtue,  &c.,  may  be 
admitted  to  be  a  solicitor  or  attorney  in  all  or  any  of 
the  Courts  in  that  act  mentioned,  without  pajrment  of 
any  further  stamp-duty  in  pursuance  of  that  act;  subject 
nevertheless  to  all  and  every  the  provisions  prescribed  by 

(a)  10  J.  B.  Moore,  261 1  3      1  Dowl.  P.  G.  694. 
BiDg.  9.  (c)  3  Younge  &  Jervis,  24. 

(6)  1  Grompton  &  MeesoD,  128;         id)  1  DowL  P.  G.  180. 

VOL.  lU.  Ill 
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1834.        law  with  relation  to  the  admission  of  solicitors  and  attor- 

HuMFHRYs     "*®®  *°  ®"^^  Courts  respectively  before  the  passing  of  that 
»•  act**    As  far  as  regards  the  admission,  all  has  been  done 

in  the  present  case  that  the  act  requires :  the  only  quesUon 
is  whether  inrolmeni  be  also  necessary ;  and,  if  so,  whether 
the  attorney  has  not  been  duly  inrolled.  The  9  Geo.  2, 
c.  SS,  s.  I,  enacts  that  no  person  shall  be  peilnitted  to  act 
as  an  attorney,  or  to  sue  out  any  process,  or  to  commence, 
carry  on,  or  defend  any  action  or  actions,  or  any  other  pro- 
ceedings, either  before  or  after  judgment  obtained,  in  the 
name  or  names  of  any  person  or  persons,  in  his  Majesty*s 
Courts  o(  King's  Bench,  &c.,  unless  such  person  shall  be 
sworn,  admitted,  and  inroUed  in  the  said  respective  Courts 
in  such  manner  as  is  thereinafter  directed.  And  the  2nd 
section  enacts  **  that  the  Judges  of  the  said  Courts  respec- 
tively, or  anyone  or  more  of  them,  shaU,  and  they  are 
thereby  authorized  and  required,  before  they  shall  admit 
such  person  to  take  the  said  oath,  to  examine  and  inquire, 
by  such  ways  and  means  as  they  shall  think  proper,  touch- 
ing his  fitness  and  capacity  to  act  as  an  attorney;  and,  if 
such  Judge  or  Judges  respectively  shall  be  thereby  satis- 
fied that  such  person  is  duly  qualified  to  be  admitted  to 
act  as  an  attorney,  then,  and  not  otherwise,  the  said  Judge 
or  Judges  of  the  said  Courts  respectively  shaU,  and  they 
are  thereby  authorized  to  administer  to  such  person  the 
oath  thereinafter  directed  to  be  taken  by  attomies,  and, 
after  such  oath  taken,  to  cause  him  to  be  admitted  an  at- 
torney of  such  Court  respectively,  and  his  name  to  be  in- 
rolled  as  an  attorney  of  such  Court  respectively,  without 
any  fee  or  reward  other  than  one  shilling  for  administering 
such  oath;  which  admission  shall  be  written  on  parchment 
in  the  English  tongue,  in  a  common  legible  hand,  and  signed 
by  such  Judge  or  Judges  respectively,  whereon  the  Uiwfiil 
stamp  shall  be  first  impressed,  and  shall  be  defivered  to 
such  person  so  admitted/*  The  reasonable  construction 
of  these  enactments  is,  that  inrolment  is  not  necessary  to 


Harybt. 
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enahfe  a  party  to  practiae  as  an  attorney:  the  second  aec-        1834. 
tion  would  aeem  to  make  the  inrolment  the  Act  of  the  Judge,      "    ' 
or  the  Court.    Besides,  it  appears  from  the  affidavit  that      ^  v- 
the  defendant's  attoniey  did  actually  sign  the  roll  of  the 
Court  upon  his  being  sworn  (a). 

Wilde^  Serjt.,  in  support  of  bis  rule. — It  is  important 
ihat  the  public  should  have  the  means  of  ascertaining 
who  are  qualified  to  act  as  attornies  of  the  Courts;  the  in- 
rolment  is  the  only  means  by  which  this  object  can  be  ef- 
fected. With  this  view,  the  acts  of  parliament  relating  to 
attornies  expressly  require  inrolment  as  well  as  admission. 
The  5th  section  of  the  34  Geo.  S,  c  14,  is  the  only  enact- 
ment in  which  the  inrolment  is  not  actually  mentioned  ^ 
but  it  expressly  relates  back  to  the  statute  of  the  2  Geo* 
2,  c.  23,  all  the  provisions  of  which  shew  inrolment  to  be 
necessary.  By  the  4th  section  of  the  34  Geo.  3,  c.  14,  it 
16  enacted,  that,  in  case  any  person  shall,  in  his  own  name, 
or  in  the  name  of  any  other  person,  sue  out  any  writ  o^ 
process,  or  commence,  prosecute,  ojr  defend  any  action  or 
suit,  or  any  proceedings  in  any  of  the  Courts  at  Wesimiar 
sier  as  3%n  attorney  or  solicitor,  for  or  in  expectation  of  any 
gain,  lee,  or  reward,  without  being  admitted  and  inroU^d 
an  Attorney  or  solicitor  in  one  of  the  said  Courts  at  West- 
minster,  according  to  the  directions  of  the  several  acts  in 
fonce  for  the  regulation  of  attornies  and  solicitors,  every 
such  person  shall,  for  every  such  offence,  forfeit  the  sum 
of  10(W.;  and  such  person  is  thereby  also  made  incapable 
to  maintain  or  prosecute  any  action  or  suit  in  any  Court  of 
law  or  equity  for  any  fee,  reward,  or  disbursementSj  on  ac- 
count of  prosecuting,  carrying  on,  or  defending  any  such 
action,  suit,  or  proceeding.  In  the  present  case  it  is  ad- 
mitted that  the  person  by  whom  the  defence  has  been  con- 
ducted has  not  been  inroHed,  and  therefore  has  not  put 

(a)  For  the  practice  upon  the  subject  of  inrolment,  see  Tldd's  Prac- 
tice, 9th  edit.  p.  71. 
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1834.        himself  in  a  situation  to  practise  as  an  attorney  of  the 

HuMrHKTs  ^^^'^^*  '^^^  affidavit  upon  which  this  motion  was  made 
V.  shews  that  the  defendant's  attorney  comes  to  recover  costs 
for  his  own  benefit ;  for,  it  is  suggested,  and  scarcely  daued, 
that  the  defendant  has  absconded;  and  it  is  not  alleged 
on  the  part  of  the  defendant  that  any  advances  have  been 
made  by  him  in  the  course  of  the  cause.  The  assumption 
of  this  latter  fact  was  the  ground  upon  which  this  Court 
proceeded  in  the  case  of  Reader  v.  Bloom,  and  the  limit  to 
which  that  decision  was  confined  by  the  G>urt  of  Exehc' 
quer  in  Young  v.  Doudman,  and  by  this  Court  in  the  sub- 
sequent case  of  Paierson  v.  PoweU  (a).    The  case  of 

Y. Sexton  is  totally  inapplicable:  it  appears  that  in  that 
case  the  party  had  changed  his  attorney  twice  in  the  course 
of  the  suit,  which  could  only  have  been  on  payment  of 
costs. 

TiNDAL,  C.  J. — ^Tbe  simple  question  here  is,  whether, 
where  an  attorney  has  not  been  duly  admitted  andinraUed 
as  an  attorney  of  the  Court,  we  can  lend  our  aid  to  enable 
him  indirectly  to  recover  his  costs,  when  he  cannot  do  so 
directly.  The  principal  case  relied  on  on  the  part  of  the 
defendant  is  that  of  Reader  v.  Bloom.  That  case  pro- 
ceeded upon  the  assumption  that  money  is  usually  advan- 
ced by  the  client  in  the  progress  of  the  cause.  Undoubt- 
edly, Young  V.  Dowlman  has  considerably  weakened 
the  authority  of  Reader  v.  Bloom*  Is  the  inrolment  a 
condition  precedent  to  the  attorney's  right  to  recover 
costs?  It  has  been  contended  on  the  part  of  the  defen* 
dant,  that  inrolment  is  not  necessary  to  enable  the  attor- 
ney to  practise  as  such;  and  that  on  the  authority  of  the 
34  Geo.  3,  c.  14,  s.  5,  which  enacts  that  any  person  who 
shall  be  admited  to  be  a  solicitor  or  attorney  in  any  of  his 
Majesty's  Courts  at  Westminster,  by  virtue  &c.|  may  be 


(a)  3  M.  &  Scott,  195;  and  anU,  p.  738. 


TRINITY  TERM,  4  WILL.  IV.  831 

admitted  to  be  a  solicitor  or  attorney  in  all  or  any  of  the         1834. 

Courts  in  the  act  mentioned,  without  payment  of  any  fur- 

ther  stamp-duty  in  pursuance  of  that  act.    It  is  true  that  v* 

H  AB.VKY 

section  only  speaks  of  admission,  and  omits  all  mention  of 
inrolment:  but  the  following  proviso  or  coi^dition  is  sub- 
joined— **  subject  nevertheless  to  all  and  every  the  provi- 
sions prescribed  by  law  with  relation  to  the  admission  of 
solicitors  and  attomies  in  such  Courts  respectively  before 
the  passing  of  that  act.**    This  refers  us  back  to  the  prior 
statutes  regulating  the  admission  of  attomies  and  solicitorsi 
which  make  the  inrolment  imperative;  and  we  cannot 
construe  the  later  statute,  which  is  merely  an  act  passed 
for  revenue  purposes,  as  operating  a  repeal  of  the  for- 
mer ones*    The  1st  and  Snd  sections  of  the  2  Geo.  S,  c.  S3^ 
are  clear  and  unambiguous :  the  former  section  enacts  that 
no  person  shall  be  permitted  to  act  as  an  attorney,  or  to 
sue  out  any  process,  or  to  commence,  carry  on,  or  defend 
any  action  or  actions,  or  any  other  proceedings  either  be- 
fore or  after  judgment  obtained,  in  the  name  or  names  of 
any  person  or  persons,  in  his  Majesty *s  Courts  of  £i/i^*« 
Bench,  &c.,  unless  such  person  shall  be  sworn,  admitted^ 
and  inrolled  in  the  said  respective  Courts  in  such  manner 
as  is  thereinafter  directed ;  and  by  the  latter  section  the 
Judges  of  the  said  Courts  respectively  are  authorized  and 
directed  to  administer  to  such  person  the  oath  in  that  act 
directed  to  be  taken  by  attomies,  and,  after  such  oath 
taken,  to  cause  him  to  be  admitted  an  attorney  of  such 
Court,  and  his  name  to  be  inrolled  as  an  cUtomey  of  such 
Court.    The  18th  section  prescribes  the  person  by  whom 
and  the  manner  in  which  the  inrolment  shall  be  made. 
And  the  24th  section  enacts,  that,  in  case  any  person  shall, 
in  his  own  name,  or  in  the  name  of  any  other  person,  sue 
out  any  writ  or  process,  &c.,  &c.,  as  an  attorney  or  solici- 
tor, without  being  admitted  and  inrolled,  every  such  per- 
son shall  forfeit  and  pay  50^.  and  be  incapable  to  maintain 
or  prosecute  any  action  or  suit  in  any  Court  of  law  or 
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HUMPHRVS 

0. 
Hartit. 


equity  for  any  tee,  &e.  I  am  of  opinion,  that,  when  the 
&ct  of  the  defendant's  attorney  having  omitted  to  oause 
himself  to  be  inrolled  is  brought  before  the  Court,  and  the 
client  is  not  prejudiced,  we  ought  not  to  lend  our  aid  to 
enable  the  defendant  to  recover  costs  from  the  plaintiff, 
inasmuch  as  his  attorney  is  not  in  a  condition  to  sue 


The  rest  of  the  Court  concurring. 


Rule  absolute. 


In  an  action  on 
a  bail-bond,  or 
a  replevin-bond  I 
it  is  not  neces- 
sary to  indorse 
the  amount  of 
debt  and  costs 
pursuant  to 
2  Reg,  Gen, 
HiUiry  Term, 

2  WUL  4,  4-  5 
Reg.  Gen,,Mi. 
ehaelmas  Term, 

3  fVm,  4. 


Rowland  r.  Dakeyne  and  Others. 

X  HIS  was  an  action  upon  a  bail-bond.  A  summons  had 
been  obtained  to  set  aside  the  proceedings,  on  the  ground 
that  the  debt  and  costs  had  not  been  indorsed  upon  the 
process  pursuant  to  the  rule  of  9  Reg.  Gen.  Hilar jf  Term^ 
2  Will.  4,  and  5  Reg.  Gen.  Michaelmas  Term,  3  fVOl.  4, 
It  was  heard  before  Mr.  Justice  Alderson  at  chambers. 

On  the  part  of  the  defendant,  it  was  argued,  that 
wherever  any  sum  appeared  to  be  due,  that  sum  ought  to 
be  indorsed,  and  consequently  that  the  penalty  ought  to 
have  been  indorsed  in  this  case. 

On  the  part  of  the  plaintiff,  it  was  contended,  that,  as 
the  action  was  for  breach  of  the  condition  of  abend,  that 
condition  being  to  put  in  and  perfect  special  bail,  the  action 
could  not  properly  be  considered  ^*  for  the  payment  of  any 
debt."  If  the  intention  of  the  rule  was  to  inform  the  de- 
fendant of  the  amount  of  debt  and  costs,  which  he  waa  re- 
quired to  pay,  in  order  to  prevent  additional  expense,  the 
penalty  was  the  only  sum  of  money  which  appeared  upon 
the  bond;  and  the  indorsement  of  the  penalty  as  the 
amount  of  debt  and  costs  claimed  could  not  meet  the  in- 
tention of  the  rule,  as  such  indorsement  would  demand 
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mtieh  more  than  the  Court  under  the  4  &  5  Anne,  c.  15,         l^M- 
8.  JO,  would  Allow  to  be  recovered.  Rowland 


Aldersqn,  J.,  postponed  his  decision,  and,  after  con- 
sulting the  other  Judges  of  the  Common  Pleas,  and  also 
those  of  the  King's  Bench  and  Exchequer,  he  dismissed  the 
summons,  and  made  the  following  indorsement  upon  it 
*«  No  Order."  A  majority  of  the  Judges  held,  that,  under 
the  circumstances,  the  indorsement  was  properly  omitted. 

Summons  dismissed  (a). 

(a)  This  decision  having  been  ceedings  on  the  same  ground  in 
cited  to  the  full  Court,  in  answer  an  action  on  a  replevin-bond,  the 
to  an  application  to  set  aside  pro-     Court  discharged  the  rule. 


0. 

Dakbyne. 


REGULiE  GENERALES. 

XT  IS  ordered,  that,  from  and  after  the  last  day  of  this   Supplemental 

,  «  <•   I         m  1      .  -#.  •  1  ■      rule  of  the  Court 

term,  where  such  parts  of  the  affidavit  verifjring  the  certi-  of  Common  Pleat 
ficate  of  acknowledgment,  taken  in  pursuance  of  the  late  ^l^fdment. 
act  of  Parliament  respecting  fines  and  recoveries,  as  state 
*  the  deponent's  knowledge  of  the  party  making  the  ac- 
knowledgment, and  her  beuig  of  full  age,*  cannot  be  de- 
posed to  by  a  commissioner,  or  by  an  attorney  or  solicitor, 
the  same  may  be  deposed  to  by  some  other  person  whom 
the  person  before  whom  the  affidavit  shall  be  made  shall 
consider  competent  so  to  do. 

And  IT  IS  FURTHER  ORDERED,  that,  whcro  more  than  one 
married  woman  shall  at  the  same  time  acknowledge  the 
aame  deed  respecting  the  same  property,  the  fees  directed 
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1834.  by  the  said  rules  to  be  taken  shall  be  taken  for  the  first 
acknowledgment  only;  and  the  fees  to  be  taken  for  the 
other  acknowledgment  or  acknowledgments^  how  many 
soever  the  same  may  be^  shall  be  one  half  of  the  original 
fees;  and  so  also  where  the  same  married  woman  shall  at 
the  same  time  acknowledge  more  than  one  deed  respecting 
the  same  property. 

And  wherry  in  either  of  the  above  cases,  there  shall  be 
more  than  one  acknowledgment,  all  such  acknowledgments 
may  be  included  in  one  certificate  and  affidavit. 

In  every  case  the  acknowledgment  of  a  lease  and  release 
shall  be  considered  and  pdd  for  as  one  acknowledgment 
only. 


INDEX 


TO  THE 


PRINCIPAL      MATTERS, 


ABATEMENT, 

I.    Plea  of. 
See  Evidence,  I. 

IT.     Of  Proceedings, 

See  Setting  aside  Proceedings  on 
Payment  of  Costs* 

ABSENCE  OF  WITNESS. 

See  Costs,  5. 

Where  a  defendant  applies  to  put 
off  a  trial,  on  account  of  the  absence 
of  a  material  witness,  but  does  not 
give  notice  to  the  other  side  till  ex- 
pense has  been  incurred  in  bringing 
tip  witnesses,  the  application  will  only 
be  granted  on  payment  of  the  ex- 
pense of  the  witnesses.  It  is  not 
necessary  that  the  affidavit  in  support 
of  such  an  application  should  swear 
to  a  good  defence  on  the  merits;  it  is 
aufficient  if  the  witness  is  sworn  to  be 
material  and  necessary.  Attorney^ 
General  y*  HuUi  111 

ACKNOWLEDGMENT. 

See  Account  stated,  1. 

ACCOUNT  STATED. 

1  •  An  acknowledgment  by  a  defen- 
dant, after  action  brought,  of  money 
being  due  to  the  plaintiff,  when  there 


is  no  debt  or  account  between  them 
proved  to  have  existed  before  action 
brought,  is  not  evidence  on  an  ac- 
count stated.  Alien  v.  Cook^  546 
2 .  The  assignees  of  an  insolvent  ten- 
ant, in  consideration  of  being  aUowed 
to  recover  certain  fixtures,  agreed  to 
pay  to  the  landlord  7/.  for  the  last 
quarter's  rent : — Held^  that  the  sum 
could  not  be  recovered  on  the  count 
upon  an  account  stated,  there  having 
been  no  use  and  occupation  by  the 
defendants;  and  that  the  agreement 
should  have  been  declared  on  spe- 
ciaUy.     Clarke  v.  Webh,  671 

3.  In  an  action  on  an  account 
stated,  the  defendant  cannot  now,  un- 
der the  plea  of  non  assumpsit^  give  in 
evidence  a  subsequent  account  alleged 
to  be  in  his  favour.  Fidgett  v.  Pen- 
ny,  714 

ADDITION. 

See  Affidavit,  1— BAit,  17,  18 — 
Prisoner,  2. 

1.  Where  a  defendant  makes  an 
affidavit  in  a  cause,  his  addition  need 
not  be  given.     Jackson  v.   Chard^ 

469 

%.  A  deponent  complies  sufficient- 
ly with  1  Reg.  Gen.  H.  T.  2  WilL 
4,  s.  5,  by  describing  himself  as  '*  late 
clerk  to"  &c.  Simpson  v.  Drum'- 
mondf  473 
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AFFIDAVIT  OF  DEBT. 


ADMINISTRATORS. 

See  Costs,  29. 

1.  An  administrator  who  pleads 
the  general  issue  and  plenie  {idminis^ 
travit,  and  succeeds  on  the  latter 
plea,  is  entitled  to  the  general  costs 
of  the  cause.     Iggulden  v.  Terson, 

.     277 

2,  An  administrator,  who  was  un- 
der terms  to  plead  issuably,  pleaded 
pUn^  administravit  and  his  own  bank- 
ruptcy ;  the  plaintiff  signed  judg- 
ment, treating  the  pleas  as  a  nullity, 
being  inconsistent  with  each  other, 
and  one  of  them  at  least  being  false  ; 
and  the  Court  refused  to  set  aside  the 
judgment.    Searle  v.  Bradskaw,  289 

ADMINISTRATOR. 

Where  a  cause  was  referred  to  ar* 
bitration,  the  costs  being  to  abide  the 
event,  and  the  action  was  brought  by 
an  administrator,  with  counts  in  the 
declaration  on  promises  to  himself  as 
administrator,  and  the  arbitrator 
awarded  that  the  plaintifThad  no  cause 
of  action: — Held^  tliat  the  plaintiiF 
was  liable  to  an  attachment  for  not 
paying  the  costs,  and  that  the  terms 
of  the  submission  could  not  be  varied 
by  affidavits  shewing  that  it  was  not 
the  intention  to  make  him  personally 
liable.  Spivy  (Administrator)  v.  Web* 
Mter,  46 

ADMISSION  OF  ATTORNEY. 

&tf  ATTOttNRY,  7. 10,  12,  1»%  19,  20, 

21,  25. 

AFFIDAVIT. 

See  Addition,  1,  2 — Attorney,  1 — 
Bail,  18 — Bankrupt,  2 — Inter- 
pleader, 20. 

1.  An  affidavit  made  by  a  defen* 
dant  in  a  cause  cannot  be  read,  un- 
less his  addition  is  inserted.  Lawson 
V.  Case,  40 

2.  Since  the  11  Geo.  4  8c  1  Will. 
4,  c.  70,  s.  4,  it  is  no  objection  to  an 
affidavit  to  ground    an  attachment 


against  a  witness  for  contempt,  that 
it  is  sworn  before  a  Judge  of  a  differ- 
ent Court  from  that  to  which  the  con- 
tempt was  diewn.    Phillips  v.  Drake^ 

45 
d.  Affidavits,  used   to   ground  a 
motion,   ought  always   to   be   filed, 
whether  the  motion  is  granted  or  re- 
fused.    Ex  parte  Dicas^  92 

4.  A  motion  on  behalf  of  the  same 
plaintiff*  in  two  different  actions,  upon 
the  same  ground  of  application,  may 
be  made  upon  one  affidavit  intitled 
in  both  actions.   Pitt  v.  Evans^    226 

5.  The  affidavit  in  support  of  a 
rule  to  set  aside  a  bail-bond  on  the 
ground  of  a  mistake  in  the  defen- 
dant's surname  must  be  intitled  with 
the  right  name  of  the  party,  and  not 
with  the  name  by  which  he  was  ar- 
rested.    Finch  V.  Cocker^  383 

6.  Affidavits  on  shewing  cause  are 
in  time  if  sworn  at  any  time  before 
cause  is  shewn.   Braine  v.  Hunt^  391 

7.  All  affidavits  used  in  Court  most 
be  ffied.  Ex  parte  Elderton  and  Z«- 
cenot  56S 

8.  Where  the  names  of  the  depo- 
nents are  omitted  in  the  jurat  through 
the  inadvertence  of  the  Judge's  defk, 
it  will  be  amended  by  direction  of  tbe 
Judge.     Ex  parte  Smith,  606 

9.  Affidavits  must  be  intitled  **  A, 
V.  B"  and  not  "  B.  at  suit  of  AJ* 
Richards  v.  Isaac,  .  716 

1 0  •  An  objection  that  the  defendant's 
Christian  name  is  omitted  in  the  title 
of  an  affidavit  supporting  a  rule,  is  not 
waived  by  appearing  and  producing 
affidavits  in  answer.  Clothier  t.  Ess^ 

731 

11.  An  objection  to  an  affidavit  on 
which  a  rule  was  obtained  is  not 
waived  by  appearing  to  oppose  the 
rule.     Barham  v.  Lee^  779 

AFFIDAVIT  OF  DEBT. 

See    Arrest    (Second)    2  —  Bail 

Bond,  7. 

1.  An  affidavit  of  debt  on  a  bill  of 


AFFIDAVIT  OF  DEBT. 
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exchange  not  stating  the  amount  for 
which  the  hill  was  drawn : — Heldy 
bad.     Brook  y.  Coleman^  7 

%,  An  affidavit  of  debt  for  the 
price  of  goods  guaranteed  by  the  de- 
fendant, without  shewing  on  what 
terms,  or  that  the  time  for  payment 
has  expired : — Held^  bad.  Jngus  v. 
Robilliard,  90 

3.  An  affidavit  of  debt  for  money 
lent  and  interest,  without  shewing 
bow  the  interest  accrued,  is  bad. 

Whether,  since  the  3  &  4  Will.  4, 
c.  4ft,  8.  11,  a  defendant  arrested  by 
a  wrong  Christian  name  can  apply  to 
be  discharged  on  motion,  qxusre, 
Callum  V.  Leeson,  381 

4.  Anaffidavit  of  debt,  sworn  before 
the  signer  of  the  bills  of  Middlesex^ 
before  the  2  Will.  4,  c.  39,  was  in 
force,  will  not  authorize  the  issue  of 
a  writ  of  capias  since  that  act  came 
into  operation.  Beck  v.  Young y    463 

5.  In  an  affidavit  on  a  bill  of  ex- 
change, it  is  necessary  to  state  the 
amount  of  the  bill.  Westmacott  v. 
Cook,  •  519. 

6.  An  affidavit  of  debt  on  a  bill  of 
exchange,  in  an  action  against  the 
drawer,  alleged  that  the  bill  having 
become  due  was  wholly  unpaid.  On 
a  motion  to  discharge  the  defendant 
out  of  custody  because  the  affidavit 
did  not  sufficiently  shew  a  default  by 
the  acceptor,  the  Court  refused  to 
interfere.     Weedon  v.  Medley,    689 

7.  Where  thearrest  was  on  the  22nd 
of  May  : — Held,  that  it  was  too  late, 
on  Jtme  4,  to  obtain  the  defendant's 
discharge  on  the  ground  of  a  defect 
in  the  affidavit,  the  sheriff  having  in 
the  meantime  been  ruled  to  return 
the  writ,  and  make  his  return.  Firley 
V.  Rallett,  708 

8.  An  affidavit  of  debt  for  princi- 
pal and  interest  due  on  a  bill  of  ex- 
change must  shew  what  amount  is 
due  for  principal  independent  of  in- 
terest.    Latreille  v.  Hoepner,      758 

9.  "  Bath,  in  the  county  of  Somer- 
set.  Esq,,**  is  a  sufficient  description 


in  the  Common  Pleas  of  a  deponent 
in  an  affidavit  of  debt. 

In  such  an  affidavit  it  is  not  in- 
correct to  allege  the  defendant  to  be 
indebted  to  the  plaintiff  and  his  wife, 
administratrix. 

If  the  debt  was  to  the  intestate  on 
bond,  the  death  of  the  latter  need 
not  be  alleged,  nor  to  whom  the  pay- 
ment was  to  be  made. 

To  warrant  an  alias  capias  into  a 
second  county,  a  fresh  affidavit  of 
debt,  or  a  copy  of  the  previous  one, 
need  not  be  ^led,  if  the  officer  suing 
it  out  is  deputy  filacer  for  both  coun-r 
ties.     Coppin  v.  Potter^  785 

10.  A  defendant  waives  an  objec- 
tion to  an  affidavit  of  debt,  by  indue** 
ing  the  plaintiff  to  accept  of  certain 
persons  as  bail,  by  affecting  to  ac- 
quiesce in  the  decision  of  a  single 
judge  as  to  the  sufficiency  of  the 
affidavit.  Mammalt  v.  Mathewy  797. 

AGREEMENT. 

See  Waiver,  5, 

ALLOCATUR. 
See  Contempt,  2 — Misnomer,  1 — 
Taxation,  10. 

An  allocatur  is  the  property  of  the 
person  in  whose  favour  it  is  made. 
Doe  d.  King  v.  Robinson,  60S 

AMBASSADOR'S  SERVANT. 
See  Privilege  mu>m  Arrest,  3. 

AMENDMENT. 

See  Bail,  4 — Extent,  2— Gratis 
Rejoinder — Rule  to  Plead,  2 
— Summons,  6 — Variance,  4. 

1.  The  Court  cannot  enlarge  the  re* 
turn  of  a  writ  by  altering  it  to  a  later 
day :  semble,  not  even  with  consent 
of  plaintiff.     Hillyardw.  Baker,    16 

2.  It  is  too  late  to  strike  out  counts 
on  promises  to  the  plaintiffs  as  exe- 
cutors, after  the  cause  has  been  taken 
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ARBITRATION. 


clown  to  trial  at  the  assizes.     Tom- 
linson  v.  Nanny ^  17 

S.  In  an  action  against  the  inhabi- 
tants of  a  place  for  damage  done  by 
a  mob  under  the  7  &  8  Geo.  4,  c. 
81,  the  Court  allowed  the  proceed- 
ings to  be  amended  by  substituting 
the  word  "  borough  "  for  "  hundred," 
there  being  no  such  hundred,  and  the 
time  for  commencing  a  fresh  action 
having  expired.  Horton  v.  Stam-' 
ford  (Inhabiunts),  96 

4.  A  judgment  may  be  altered  in 
the  same  term  in  which  it  is  given. 
Darling  v.  Gurney^  101 

5.  An  order  to  amend,  although 
general  in  its  terms,  will  only  autho- 
rize the  amendment  with  reference  to 
which  it  is  obtained.  Engleheart  v* 
Eyre,  1 98 

6.  Where  the  Christian  and  sur- 
name are  transposed  by  mistake  in  an 
order  of  reference,  the  Court  will 
allow  that  mistake  to  be  amended. 
Pricey.  Thomas  James^  485 

7.  In  an  action  by  executors,  the 
defendant  pleaded  in  abatement  the 
nonjoinder  of  one  executor  (who  had 
not  proved).  The  Court  allowed  the 
proceedings  to  be  amended,  on  pay* 
ment  of  costs,  as  the  Statute  of  Limi- 
tations would  have  been  a  bar  to  a 
fresh  action.  In  future,  no  amend- 
ment will  be  allowed  except  to  avoid 
the  operation  of  the  Statute  of  Limit- 
ations.    Lakin  v.  Watson,  688 

8.  A  plea  was  allowed  to  be  amend- 
ed after  the  plaintiff  had  replied,  and 
the  cause  was  in  the  paper,  under 
special  circumstances.  Jones  v. 
Roberts^  698 

9.  The  Court  will,  on  terms,  in  an 
action  on  a  foreign  promissory  note, 
even  after  issue  joined,  allow  a  de- 
fendant to  put  in  a  plea,  shewing  that, 
by  the  foreign  law,  the  plaintiff's 
right  of  action  is  tolled  by  lapse  of 
time.     Huher  v.  Sieiner,  781 

ANNUITY. 
In  an  action  on  a  bond  conditioned 


for  the  payment  of  an  annuity,  an- 
objection,  that  the  bond  was  not  in- 
rolled  as  it  ought  to  have  been,  can* 
not  be  taken  advantage  of  under  the 
plea  of  non  est  factum,  but  must  be 
pleaded.     Mestayer  v.  Biggs,     095 

APPEARANCE. 
See  Demand  of  Plea,  I — Distrik- 

OAS,  11. 

If  the  defendant  improperly  gets 
possession  of  the  writ  of  summons, 
the  Court  will  allow  an  appearance, 
to  be  entered  without  any  indorse- 
ment, and  order  the  defendant  to  pay 
the  costs.     Brook  v.  Edridge^      647 

APPROPRIATION  OF  PAY- 
MENT. 

1.  If  a  debtor  pays  money  to  his 
creditor,  without  directions  as  to  its 
appropriation,  the  creditor  has  a  right 
to  apply  it  in  liquidation  either  of  a 
judgment  or  simple  contract  debt. 
Brazier  v.  Bryant,  477 

.  2.  If  a  debtor  pays  money  gener- 
ally to  his  creditor,  without  any  di- 
rections as  to  its  specific  appropria- 
tion, the  creditor  may  apply  it  in  li- 
quidation either  of  a  judgment  or 
simple  contract  debt.  If  the  credi- 
tor, under  such  circumstances,  make 
no  specific  application,  the  money 
shall  be  applied  to  one  or  other  ac- 
count according  to  the  presumed  in- 
tention of  the  parties,  to  be  collected 
from  all  the  facts.      ChUty  v.  Naisk^ 

51L 

ARBITRATION. 

See    Administrator,    1  —  Amend- 
ment, 4 — Award,  6, 7, 8 — Lien,  8. 

1.  Where  an  action  was  brought 
by  an  attorney  on  a  bill  not  taxable, 
and  a  verdict  was  taken,  subject  to 
a  reference  as  to  the  amount  of  the 
charges,  and  the  arbitrator  awarded 
a  certain  sum: — Held,  that  it  was 
competent  for  the  Court  to  examine 
whether  the  arbitrator  had  adopted 


ARBITRATION. 


ARREST. 
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the  right  rule.     Broadhurst  v.  Dar^ 
lington^  SS 

2.  A  plaintiff,  who  submits  to  ar- 
bitration, with  a  clause  that  if  either 
party,  by  affected  delay,  or  otherwise, 
prevents  the  arbitrator  making  an 
award,  is  liable  to  costs,  where  the 
arbitrator  is  prevented  from  making 
his  award,  in  consequence  of  the  plain- 
tiff not  being  prepared  with  proper 
evidence,  though  he  is  ready  to  be 
examined  in  support  of  his  own  case. 
Morgan  v.  WUliams,  123 

3.  Where,  from  the  misconduct  of 
the  arbitrator,  the  original  order  of 
reference  cannot  be  obtained,  a  du- 
plicate may  be  made  a  rule  of  Court. 
l^homas  v.  PhUby,  145 

4.  Where  a  cause  was  referred, 
and  the  plaintiff  attended  before  the 
arbitrator  by  counsel,  without  giving 
distinct  notice  to  the  opposite  party 
that  he  intended  to  do  so,  the  Court 
ordered  the  cause  to  be  referred  back 
to  the  arbitrator,  and  disallowed  the 
plaintiff  his  costs  of  the  day.  Whatley 
•V.  Morlandj  2^9 

Held,  also,  that  the  rule  nisi  in  such 
a  case  ought  to  have  specified  the 
grounds  of  the  motion. 

5.  An  attachment  for  not  perform- 
ing an  award  will  not  be  granted  if 
an  action  has  been  commenced,  ex- 
cept upon  the  terms  of  discontinuing 
the  action,  and  paying  the  costs. 

Where  a  cause  and  all  matters  in 
difference  are  referred,  a  recital  in  the 
award  that  the  action  was  referred, 
without  mentioning  other  matters  in 
difference,  does  not  constitute  an  ob- 
jection to  the  award  on  the  face  of  it. 

Such  an  objection  should  be  made 
the  ground  of  a  separate  application 
to  set  aside  the  award,  supported  by 
affidavits  shewing  what  were  the  other 
matters  in  difference. 

A  Judge's  order  for  referring  a 
cause  may  be  made  a  rule  of  Court, 
though  the  defendani  gave  no  autho- 
rity to  his  attorney  to  consent  to  its 


being  made  a  rule  of  Court.     Paull 
V.  Paull,  340 

6.  After  a  lapse  of  eight  years,  the 
Court  will  not  interfere  to  compel  an 
arbitrator  to  refund  a  sum  of  money 
alleged  to  have  been  over^paid,  par- 
ticularly where  the  party  who  could 
explain  the  transaction  is  dead.  Bra^ 
zier  V,  Bryant,  757 

7.  If  a  party  to  a  reference  revokes 
tlie  arbitrator's  authority  without  a 
sufficient  cause,  he  will  be  compelled 
to  pay  all  the  costs  of  the  reference. 
Smith  V.  Fielder,  764 

ARREST. 

See  Privilege  from  Arrest,  1. 

It  is  no  ground  for  discharging  a 
defendant  out  of  custody,  that  the 
plaintiff  was  not  at  the  time  of  the 
arrest  in  possession  of  the  bill  of  ex- 
change on  which  the  defendant  wa^ 
arrested,  and  that  it  was  in  the  pos- 
session of  persons  to  whom  the  plain- 
tiff was  indebted,  and  to  whom  he 
had  indorsed  it  over,  if  it  appears  that 
those  persons  only  hold  the  bill  as 
trustees  for  the  plaintiff)  and  are  will- 
ing to  give  up  the  bill  for  the  pur- 
poses of  the  suit.  Stone  v.  Butt,   3$5 

ARREST  (RIGHT  OF). 
See  Arrest,  1. 

ARREST   (WITHOUT   PROBA- 
BLE CAUSE). 
See  Costs,  1,2,  11, 13, 18, 19, 26,27. 

Where  a  defendant  was  held  to 
bail  in  a  much  larger  sum  than  the 
plaintiff  recovered: — Qucere  whether, 
if  it  had  been  a  case  within  the  act 
43  Geo,  3,  c.  46,  by  reason  of  the 
absence  of  a  reasonable  or  probable 
cause  for  holding  to  bail  to  such  an 
amount,  the  mere  fact  of  the  defen- 
dant's not  having  been  actually  ar* 
rested  would  have  been  sufficient  to 
deprive  him  of  the  benefit  o(^  that  act? 


jyHson  V.  Broughton, 


031 
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ARREST. 
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ARREST  (SECOND). 
iStff  Discontinuance,  I — iBisHJuDe- 

MENT,  1. 

1.  Where  a  defendant,  being  in 
custody  on  mesne  process,  was  dis- 
charged on  the  terms  of  his  giving 
bills,  which  he  neglected  to  do,  and  the 
plaintiff  arrested  him  again  without  a 
fresh  affidavit  or  a  Judge's  order,  the 
second  arrest  was  held  to  be  regular. 
Cantellow  v.  Trueman,  t 

2.  In  case  of  a  second  arrest,  for 
the  same  cause  of  action,  it  is  not 
necessary  to  indorse  on  the  process 
that  it  was  made  by  leave  of  the 
Court;  or  to  make  a  second  affidavit 
of  debt,  if  both  writs  are  issued  by 
the  same  officer.  Richards  v.  Stew^ 
art,  754 

ASSIGNEES. 

See  Landlord  and  Tenant,   2 — 

Bankrupt,  1. 

ATTACHMENT. 

See  Affidavit,  2 — Arbitration,  5 
— Bankrupt,  4 — Barrister,  S — 
Contempt,  1,  2— Misnomer,  1 — 
Sheriff,  2,  4. 

1.  Upon  a  motion  for  an  attach- 
ment for  nonpayment  of  money,  the 
Court  refused  to  allow  cause  to  be 
shewn  at  chambers,  though  it  was  at 
the  end  of  the  term.  Fall  v.  Fall,  88 

2.  Where  a  person  keeps  out  of 
the  way  to  avoid  being  served  per- 
sonally with  a  rule,  preparatory  to 
obtaining  an  attachment  against  him, 
and  it  is  clearly  made  out  to  the  sa- 
tisfaction of  the  Court,  the  Court  will 
dispense  with  personal  service.  Green 
V.  Prosper,  99 

3.  The  Court  refused,  on  behalf 
of  bail  to  the  action,  to  set  aside  a 
regular  attachment  against  the  sheriff, 
iTpon  an  affidavit  of  merits,  and  on 
payment  of  costs,  where  the  rule  for 
the  allowance  of  bail  had  not  been 
served  on  the  plaintifTs  attorney. 

It  is  not  necessary  for  bail,  on  mov- 


ing to  set  aside  an  attachment,  to 
swear  that  it  is  at  their  expense.  Rex 
V.  Sheriff  of  Middlesex,  1 1 6 

4.  A  Conditional  order  for  payment 
of  costs  cannot  be  enforced  by  attach- 
ment, although  the  step  to  be  allowed 
on  payment  of  costs  has  been  taken 
without  such  payment.     Rese  ▼•  Fm, 

182 

5.  An  attachment  for  costs  is  now 
grantable  withoot  first  issuii^  a  smb- 
poena.     Doe  d. v.  Barker,  217 

6.  Where  a  client  obtained  an  or- 
der that  his  attomies  should  deliver 
him  an  account  of  all  monies  received 
on  his  behalf,  and  they  accordingly 
deliver  an  account,  the  Court  refased 
to  grant  an  attachment  against  them 
upon  affidavits  impeaching  the  cor- 
rectness of  the  account.  Ex  parte 
Lawrence,  230 

7.  In  order  to  bring  a  party  into 
contempt  by  not  paying  money  ac- 
cording to  an  order,  a  demand  of  the 
money  must  be  made  after  the  order 
has  been  made  a  rule  of  Court.  Chi- 
ton V.  Ellis,  336 

8.  Where  an  action  was  brought 
by  an  attorney  for  his  bill  of  costs, 
and  the  defendant  obtained  an  order 
to  tax  the  bill,  but  which  order  did 
not  contain  any  direction  to  the  de- 
fendant to  pay  what  was  due,  though 
he  signed  the  usual  consent  in  the 
Judge's  book,  and  another  order  was 
afterwards  made  for  reviewing  die 
taxation,  which  also  contained  no  di- 
rection to  the  defendant  to  pay  what 
was  due,  and  the  Master  found  a  sum 
of  money  to  be  due  to  the  plaintiff, 
who  made  the  latter  order  only  a  rule 
of  Court: — Held,  that  an  attachment 
obtained  thereon  was  irregular,  as  it 
did  not  contain  any  order  on  the  de- 
fendant to  pay.     Ryalls  v.  Emerson^ 

857 

9.  In  serving  a  rule  for  payment 
of  costs,  it  is  not  necessary  that  the 
original  rule  should  be  placed  in  the 
hands  of  the  defendant;  if  it  is  shewn 
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to  him,  80  tha,t  he  can  read  its  coo- 
tents,  it  is  sufficient.  Calvert  v.  Red- 
feam^  505 

10.  The  rule  for  an  attachment  for 
non-payment  of  costs,  pursuant  to 
(the  Master's  allocatur ^  between  at- 
torney and  client,  is  nUi  in  the  first 
instance.     Spragg  v»  Willis^       5 SI 

11.  The  rule  for  an  attachment  for 
non-payment  of  costs  between  attor- 
ney and  client  is.  nUi  in  the  first  in- 
stance.    Boomer  v.  Mellor^         59$ 

12.  A  rule  for  an  attabhment  for 
non-payment  of  costs  may,  under  cer- 
tain circumstances,  be  obtained  with- 
out perscmal  service.  A  liter  v.  New' 
ton,  582 

Id.  If,  in  consequence  of  bail  not 
being  put  in  and  perfected,  the  plain- 
tiff obtains  an  attachment  against  the 
sheriff,  without  having  declared  de 
bene  esie^  the  latter  may  set  aside  the 
attachment,  upon  the  defendant  being 
rendered,  widiout  the  attachment  or 
bail-bond  standing  as  a  security. 
Alexander  v.  Barrington^  648 

14.  An  attachment  for  non-pay- 
ment of  costs  can  only  be  granted  on 
an  affidavit  of  personal  service.  Stu- 
neU  V.  Tower,  673 

ATTORNEY. 

See  Attachment,  6,  8 — Attormet 
AND  AoEMT,  1,  2,  3 — Attorney 
AND  Client,  1,  2 — Attorney's 
Bill,  1 — Barrister,  2 — Costs  in 
THE  Cause,  1 — Discontinuance, 
2 — Exchequer  Side  .  Clerks,  1 
— Insolvent,  1 — Judgment  as 
IN  Case  of  a  Nonsuit,  23 — Lien, 
1,  2,  3 — Master's  Discretion, 
4 — Nullity,  2 — Second  Action, 
2 — Staying  Proceedings,  1 — 
Summons,  2 — Taxation,  1,  5,  6, 
7 — Venue,  6,  10  —  Uniformity 
OF  Process  Act,  3 — Waiver,  3,  4. 

1 .  Where  there  appears  to  be  neg- 
ligence or  ignorance  of  law  on  the 
part  of  an  attorney,  which  creates  un« 
necessary  costs,  the  Court  will  order 


those  costs ,  to}be  disallowed  on  taxa- 
tion, without  prejudicing  his  right  to 
bring  an  action  for  them.  CUffe  v. 
Proiser^  2\ 

2.  An  attorney  who  is  a  party  to  a 
suit  is  not  entitled  to  charge  a  guinea 
a  day  for  attending  the  trial,  though 
he  acts  as  his  own  attorney,  unless  it 
appears  that  it  was  necessary  he  should 
attend  in  person.  Leaoer  v.  Whalley^ 

80 

3.  A  verdict  having  been  obtained 
against  an  attorney,  in  an  action  for 
publishing  a  libel  of  a  very  aggravat- 
ed nature,  but  in  which  the  jury  only 
gave  \s,  damages,  the  Court  refused 
to  strike  him  off  the  roll  on  the  mere 
ground  of  the  publication  of  that  li- 
bel. 

Semhle — That  the  Court  will  not 
strike  an  attorney  off  the  roll,  unless 
for  some  misconduct  in  his  business 
of  attorney,  or  where  criminal  pro- 
ceedings have  been  taken  against  him. 
Ex  parte  —  110 

4.  Where  a  plaintiff  was  nonsuited, 
and  a  rule  nisi  was  afterwards  granted 
to  set  aside  the  nonsuit  on  payment 
of  costs,  and  then  the  parties  entered 
into  an  arrangement,  without  the  in- 
ter wention  of  the  defendant's  attor- 
ney, to  settle  the  action,  by  the  de- 
fendant's giving  a  bill  of  sale  and  war- 
rant to  the  plaintiff  for  his  debt  and 
costs,  but  without  providing  for  the 
costs  due  by  the  defendant  to  his  at- 
torney, and  the  attorney  thereupon 
got  the  rule  discharged  for  setting 
aside  the  nonsuit: — -i/cW,  he  tvas 
justified  in  so  doing.  Young  v.  Red" 
head,  119 

5.  In  all  cases,  the  order  for 
changing  an  attorney  must  be  served 
on  the  opposite  party.  Rex  v.  Sheriff 
of  Middlesex,  147 

6.  The  Court  can  only  interfere  to 
compel  an  attorney  to  deliver^  up 
deeds  in  his  possession,  at  tlie  in- 
stance of  the  party  who  deposited 
them  with  him.  In  re  Thornton, 
Gent.,  156 
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7.  If  an  attorney  omits  to  take  out 
his  certificate,  but  discontinues  to 
practise,  he  may  be  re-admitted  with* 
out  payment  of  fine  or  arrears  of 
duty.     Ex  parte  Thompson,  160 

8.  The  undertaking  of  an  attor- 
ney cannot  be  summarily  enforced, 
unless  he  is  acting  as  attorney  in 
the  cause.    Re  Baieman,  161 

9.  An  attorney,  by  employing  an- 
other to  bring  an  action  for  him, 
waives  his  privilege,  and  therefore 
cannot,  as  a  matter  of  course,  try  his 
cause  in  the  county  of  Middlesex, 
Harrington  v.  Page,  164 

10.  Severe  illness,  under  certain 
circumstances,  will  be  considered  as 
an  excuse  for  not  complying  with  the 
rule  of  Court,  in  putting  up  notices 
in  the  K,  B.  Ofllice  and  outside  the 
Court  of  K,  B.^  a  term  before  apply- 
ing for  admission  as  an  attorney.  Ex 
parte  Herbert,  172 

11.  2  Reg.  Gen.  H.  T.  2  WUl.  4, 
as  to  the  indorsement  of  the  amount  of 
debt  and  costs  demanded  by  the  plain- 
tiff) applies  to  process  issued  against 
attornies  under  2  &  S  Will,  4,  c.  39. 
Tomkins  v.  Ckilcote,  1 87 

12.  Where  an  attorney  has  by  ac- 
cident omitted  to  pay  the  proper 
amount  of  certificate  duty  for  some 
years,  as  also  to  take  out  his  certifi- 
cate during  another  period,  and  has 
practised  during  that  time,  the  Court 
will  re-admit  him  on  payment  of  the 
arrears  of  duty  and  a  nominal  fine. 
Ex  parte  Jones,  1 99 

Id.  An  attorney  seeking  to  be  re- 
admitted, sufficiently  complies  with 
the  rule  as  to  a  term's  notice  previous 
to  his  application,  by  sticking  it  up 
in  the  King's  Bench  Office  on  the 
morning  of  the  first  day  of  the  term 
in  which  he  applies  at  the  opening  of 
the  office.     £x  parte  Pilkins,      203 

1 4.  A  rule  calling  on  an  attorney 
to  answer  the  matters  of  an  affidavit 
cannot  be  moved  for  four  days  before 
the  end  of  the  term ;  neither  can  cause 


be  shewn  agahist  such  a  rule  on  the 

last  day  of  terra.    Ex  parte  

227 

15.  An  attorney  has  no  right  as 
against  his  client  to  retain  money  ib 
his  hands  which  he  haa  received  sm- 
attorney  for  his  client,  even  though 
it  should  be  the  proceeds  of  an  exe- 
cution against  the  goods  of  a  defen- 
dant who  objects  to  the  amount  le- 
vied, and  who  has  a  rule  then  pend- 
ing before  the  Master,  calling  on  the 
plaintiff  or  his  attorney  to  refund  part 
of  the  money.     Sibleif  v.  Leicester, 

2M 

16.  The  Court  will  not  interfere 
to  compel  an  attorney  to  pay  over 
money,  the  right  to  which  is  depen- 
dent on  the  existence  of  a  special 
agreement  between  the  client  and  the 
attorney,  which  the  latter  dispatea. 
Hodson  V.  Terrall,  264 

17.  An  attorney  residing  within  a 
mile  of  the  Exchequer  Office  must 
enter  in  the  proper  book  either  his 
place  of  abode,  or  some  other  fwoper 
place  where  notices,  &c.  maybe  served 
on  him.  If  he  resides  beyond  one 
mile,  and  within  ten,  he  must  enter 
some  proper  place  wkhin  one  miie; 
and  entering  his  place  of  abode  is, 
in  such  case,  not  a  sufficient  compli- 
ance with  the  rule  of  M.  I  WUL  4^ 
r.  8,  Exch. 

That  rule  extends  to  all  proceed- 
ings, though  only  "notices,  sam- 
monses,  orders,  and  rules"  are  men- 
tioned in  it.    Blackburn  v.  Peat,  29S 

1 8.  An  attorney  who  has  been  em- 
ployed by  one  party  in  a  cause,  and 
then  discharged,  is  not  on  that  ac- 
count prevented  from  acting  as  attor- 
ney for,  the  opposite  party,  unless 
some  case  of  misconduct  is  made  out 
against  him.      Johnson  v.  Marriat, 

19.  Where  an  attorney  has  not 
fulfilled  his  engagement  with  respect 
to  the  loan  of  money,  independent  of 
his  character  of  attorney,  the  Court 
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<will  not  summariJy  compel  him  to 
fulfil  it.  In  re  G.  Chitty,  Gent.,  421 
£0.  If  an  attorney  has  practised 
abroad  during  a  period  for  which  he 
has  not  taken  out  his  certificate,  he 
may  be  re-admitted  without  payment 
of  arrears  of  duty  or  fine.  Ex  parte 
Philcox,  450 

I  21.  Where  an  attorney  has  been 
admitted,  but  has  never  taken  out  his 
certificate,  he  is  entitled  to  take  it 
out  without  re-admission.  Ex  parte 
Jones  f  451 

22.  Where  an  attorney  seeks  to  be 
admitted,  he  does  not  suflSciently 
comply  with  the  rule  of  T.  T.  S$ 
Geo.  3,  by  sticking  up  the  notice  of 
his  intention  to  apply  in  the  King's 
Bench  OQice  and  outside  the  Court, 
before  the  sitting  of  the  Court  on  the 
first  day  of  the  term  in  which  he  seeks 
to  be  admitted.     Ex  parte  Gordon^ 

470 

23.  Where  a  plaintifTs  attorney 
receives  a  sum  of  money  from  the  de- 
fendant, it  is  incumbent  on  the  plain- 
tiff to  shew  that  the  receipt  was  with- 
out his  authority,  otherwise  it  is 
money  paid  to  his  use.  For  ley  v. 
Garrad^  490 

24.  Where  an  attorney  received  a 
promissory  note  from  the  father  of  a 
clerk  articled  to  him  as  his  fee  for 
taking  him,  on  an  undertaking  that 
the  note  should  not  be  negotiated  until 
the  expiration  of  a  certain  period,  and 
he  did  negotiate  it  contrary  to  his 
undertaking,  the  Court  compelled  him 
to   take  it  up.     Ex  parte  Gardner, 

520 

25.  The  Court  will  not  interfere 
summarily  to  compel  an  attorney  to 
pay  over  or  account  for  money  re- 
ceived by  him  during  his  clerkship. 
Ex  parte  Deane,  533 

26.  The  right  names  of  all  the  per- 
sons with  whom  a  clerk  has  served 
during  the  five  years  must  be  intro- 
duced into  the  notices  of  his  inten- 
tion to  apply  for  admission.  Ex 
parte  Dobson^  539 


27.  The  Court  will  not  interfere 
Bummarily  to  try  the  question  of  neg* 
ligence  on  the  part  of  an  attorney  to- 
wards his  client's  interests.  Brazier 
V.  Bryant^  601 

28.  On  applying  to  re-admit  an 
attorney,  it  is  sufficient  if  the  affida- 
vit clearly  shews  by  its  statements 
that  he  must  have  been  admitted, 
without  positively  stating  the  fact. 
Ex  parte  Wenttvorth,  606^ 

29.  Where  an  attorney  was  charged 
with  oppression  towards  his  client, 
but  the  application  was  not  made  till 
after  three  terms  had  nearly  elapsed, 
and  no  attempt  was  made  to  explain 
the  delay,  it  was  held  that  the  motion 
was  too  late.     Garry  v.  Wilks^    649 

30.  It  was  held  to  be  no  ground 
for  making  an  application  against  an 
attorney,  that  he  had  advised  his  client 
to  hand  him  over  money  which  the 
Insolvent  Debtors'  Court,  on  the 
client's  application  there  for  his  dis- 
charge, considered  a  misappropriation, 
and  for  which  he  was  remanded  by 
that  Court.     Smith  v.  TWer,      673 

31.  A  rule  for  striking  an  attorney 
off  the  roll  for  misconduct  being  re- 
ferred to  the  Prothonotary,  he  may 
receive  any  evidence  tending  to  eluci- 
date the  matter. 

On  a  reference  to  the  Prothono- 
tary of  a  rule  for  striking  an  attorney 
off  the  roll,  on  a  charge  of  having 
hired  sham  bail  in  error,  the  officer 
reported  that  the  attorney  did  not 
actually  hire  the  bail,  but  was  aware 
that  they  were  hired: — 'The  Court 
discharged  the  rule  on  payment  of 
costs  by  the  attorney.  Z)tca<  v. 
Warne,  8 1 2 

32.  Defendant  having  paid  the  debt, 
plaintiff's  attorney  proceeded  for 
costs.  I'he  attorney  being  uncertifi- 
cated, and  therefore  not  entitled  to 
sue  for  costs,  the  Court  stayed  the 
execution.  Meekin  v.  Whalley^    823 

33.  It  is  not  competent  to  an  at- 
torney who  has  not  been  inroUed  to 
sue  for  fees  or  disbursements;  where, 
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thereforci  the  defendant's  attorney 
(duly  qualified  in  mher  respects  to  act 
as  an  attorney)  had  omitted  to  cause 
himself  to.  be  inroQed,  and  the  defen- 
dant had  made  no  advance  on  ac- 
count of  thesuit,  the  Court  allowed  the 
plaintiff  to  discontinue  without  costs. 
Jlumphrys  v.  Harvey^  827 

ATTORNEY  AND  AGENT. 

1.  If  the  sgent  of  an  attorney  does 
.wrong,  the  client  cannot  make  a  sum- 
inary  application  against  the  agent. 
£x  parte  Jones,  161 

2.  M^here  a  London  agent  has  been 
employed  to  attend  the  trial  of  a 
cause,  it  is  a  matter  within  the  dis- 
cretion of  the  Master,  whether  the 
costs  of  a  journey  to  London  by  the 
.country  attorney  to  attend  the  trial 
of  the  cause  shall  be  allowed.  Par^ 
sloev.Foy,  181 

8.  If  a  London  agent  receives 
money  improperly,  the  remedy  of  the 
client  is  not  against  him,  but  against 
his  attorney.     Gray  v,' Kirby,     601 

ATTORNEY  AND  CLIENT. 
See  Attachment,  10,   11 — Attor- 
ney, 16 — Attorney's  Bill,   1 — 
Bankrupt,  1. 

1.  An  attorney  having  taken  a  bill 
of  exchange  from  hia  client  in  pay- 
ment of  a  bill  of  costs,  but  the  bill  of 
exchange  not  being  paid,  the  attor- 
ney had  been  sued  upon  it,  the  Court 
allowed  him  to  pay  the  costs  of  tax- 
ing his  bill  (more  than  a  sixth  having 
been  taken  off)  to  the  holder  of  the 
bill,  in  part  payment.  WooUson  v. 
Hodgson^  851 

2.  An  attorney  with  whom  a  will 
has  been  deposited  by  the  testator 
will  not  be  compelled  to  deliver  it 
up  to  the  sole  legatee  under  it.  Ex 
parte  Crisp,  455 

ATTORNEY'S  BILL. 
See  Master's  Discretion,  3 — Taxa- 
tion, 9. 
1.  An  attorney  employed  to  defend 


an  action,  and  receiving  from  his  dieiit 
the  debt  and  costs,  for  the  purpose  of 
being  paid  over  to  the  plaintiff,  is  not 
entitled  to  make  that  sum  an  item  in 
his  bill,  so  as  to  increase  the  amount 
of  it.  Wooltson  V.  Hodgson,  860 
2.  An  application  to  tax  an  attor- 
ney's bill  ought  to  be  made  at  cham- 
bers.    Basseit  v.  Giblett,  650 

AWARD. 

See  Costs,  25 — ^Liev,  S. 
1  •  Where  a  verdict  has  been  found, 
subject  to  a  reference,  and  the  award 
has  not  been  made  until  some  terms 
afterwards,  judgment  cannot  be  en- 
tered up  as  of  the  term  next  after  the 
verdict,  without  special  application 
to  the  Court.    Brooke  v.  Feams,  144 

2.  A  motion  to  set  aside  an  award, 
made  under  an  order  of  Nisi  Prttu, 
must  be  made  within  the  first  foar 
days  of  the  next  term,  though  it  is  for 
objections  apparent  on  the  face  of  the 
award.     Seli  v.  Carter,  245 

3.  A  motion  to  set  aside  an  award 
made  under  an  order  of  a  Jodge  must 
be  made  promptly  after  the  party 
knows  of  the  award  being  made.  Where 
such  a  motion  was  made  after  two 
terms  had  elapsed,  the  Court  dis- 
charged it  with  costs,  though  it  was 
alleged  by  the  party  moving,  that  he 
did  not  believe  that  the  other  party 
intended  to  proceed  upon  the  award, 
as  there  had  been  a  previous  revoca- 
tion.    WorraU  v.  Deane,  261 

4.  An  award  made  by  a  barrister 
cannot  be  impeached,  on  the  ground 
of  his  having  decided  contrary  to 
law.     Wade  v.  Malpas,  6S% 

5.  Where  a  rule  to  set  aside  an 
award  is  made  into  a  special  case,  the 
counsel  who  objects  to  the  award 
ought  to  begin  and  have  the  reply. 
Dippins  V.  Marquis  ofAnglesea,  647 

6.  Where  matters  in  difference  are 
referred  to  a  legal  arbitrator  absolute- 
ly, the  Court  will  not  entertain-  a  mo- 
tion for  reviewing  his  decision  either 
upon  the  law  or  the  facts. 
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'  If  the  reference  is  to  a  non-legal 
arbitrator,  the  Court  will  review  his 
decision  as  to  a  point  of  law,  but  not 
upon  the  factSi  unless  his  award  ap- 
pears so  glaringly  wrong  as  to  induce 
a  suspicion  of  misconduct.  • 

Where  a  cause  was  referred  to  an 
attorney  and  another  person,  the  Court 
granted  a  rule  for  setting  aside  the 
award  upon '  a  point  of  law.  Aihton 
V.  Poynter,     ^  65 1 

7.  If  a  cause  is  referred  to  a  bar- 
rister, and  he  improperly  admits  evi- 
dence, the  Court  will  not  disturb  his 
award.     Ferryman  v.  SteggaU,  7%6 

8.  Where  costs  are  to  abide  the 
event  of  an  award,  and  the  arbitrator 
omits  to  give  any  opinion  as  to  some 
counts  of  the  declaration,  the  award 
is  bad.     Norris  v.  Daniel,  798 

BAIL. 

See  Appidavit  op  Debt,  10 — At- 
tachment, 8 — Bail-Bond,  4 — 
Bankrupt,  3  —  Felony  —  Pay- 
ment INTO  CooRT,  1 , 6 — Reg.  Gen. 
T.  4  W.  4,  897  ;  M.  4  W.  4,  769 
— ^Render,  1 — ^Tender,  1 — Uni-; 
poRMiTY  OP  Process  Act,  10. 

1  •  Where  the  notice  of  bail  omitted 
to  state  the  residences  of  the  bail  for 
six  months,  and  whether  they  were 
housekeepers  or  freeholders: — Held, 
that  this  was  not  such  a  defect  as  en- 
titled the  plaintifiTto  treat  it  as  a  nul- 
lity, and  an  attachment  against  the 
sheriff  was  set  aside.  The  King  v. 
The  Sheriff  of  Middlesex,  5 

2,  The  affidavit  of  justification 
must  agree  with  the  form:  it  is  not 
sufficient  that  it  is  equivalent.  Okill's 
Bail.  1 9 

8.  If  bail  justify  by  affidavit,  which 
states  they  are  ** possessed"  instead  of 
**  worth"  &c.,  the  plaintiifis  not  liable 
to  pay  the  costs  of  an  unsuccessful 
opposition.     Thompson's  Bail,       60 

4.  Affidavits  of  justification,  which 
■merely  state  that  the  bail  is  '*pos. 


sessed  *'  instead  of  "  worth,"  will  not 
in  future  be  allowed  to  be  amended. 
WorUson's  Bail,  58 

6.  1  Reg.  Gen.  T.  T.  1  ^.  4,  as 
to  giving  four  days'  notice  of  justifi- 
*cation,  only  applies  where  the  bail 
justify  at  the  time  of  putting  in. 
Jones's  Bail,  159 

6.  In  order  to  obtain  time  to  justi- 
fy bail  in  error,  on  account  of  the  bail 
suddenly  leaving  town,  it  must  be 
swom  that  the  fiict  of  such  departure 
was  a  surprise  on  the  defendant.  J2o- 
geps*  Bail.       •  197 

7.  The  affidavit  of  sufficiency  made 
by  bail  pursuant  to  the  rules  of  Trinity 
*Term,  must  state  the  bail  to  be 
*^  worth"  and  not  *^  possessed  of"  the 
required  sum.  Harrison's  Bail,     198 

8.  It  is  sufficient  if  the  notice  of 
bail  given  by  a  prisoner  is  signed  by 
him  as  being  **  in  custody,"  though  it 
does  not  state  in  the  usual  way  that  he 
is  a  prisoner.     Frith* s  Bail,         %%d 

9.  The  notice  of  special  bail  need 
not  state  where  the  bail-piece  is  filed. 
Wigley  V.  Edwards,  282 

10.  A  notice  of  bail  describing  him 
as  a  houskeeper  is  insufficient,  if  he  is 
only  a  lodger,  although  on  examina- 
tion it  appears  that  he  is  a  freeholder. 
Wilson's  Bail,  421 

11.  Where  a  bail  has  misdescribed 
his  place  of  residence  on  justification, 
but  has  been  allowed  to  pass,  the 
Court  will  not  set  aside  the  rule  for 
the  allowance  of  the  bail,  but  he  may 
be  indicted  for  perjury.  Eaglefield 
V.  Stephens^  488 

12.  Where  one  of  the  bail  put  in 
for  a  prisoner  justifies,  time  must  be 
granted  for  justifying  another;  if  nei- 
ther justified,  it  would  not  have  been 
necessary.     Foy's  Bail,  442 

18.  If  a  bail  has  two  places  of  resi- 
dence, it  is  only  necessary  to  state  one 
of  them  in  the  notice.  Fortescue's 
Bail,  541 

14.  The  rule  of  5  Reg.  Gen.  T  T. 
1  Will.  4,  as  to  changing  bail,  does 
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not  apply  to  the  case  of  a  prisoner. 
Bird*sBail,  5SS 

15.  The  objection  to  a  notice  of 
bail,  that  the  number  of  the  street  is 
not  stated^  must  be  taken  in  the  first 
instance,  and  it  is  waived  by  obtain* 
ing  time  to  loquirci  unless  it  is  sworn 
that  the  bail's  residence  cannot  be 
found.     Foster's  Bail,  586 

16.  In  order  to  obtain  the  costs  of 
justifying  bail,  an  application  should 
be  made  at  the  time  of  justification. 
Freism  ▼.  Best,  590 

17.  A  notice  of  bail,  describing 
them  as  of  a  parish  merely  is  suffi- 
cient. 

An  affidavit  of  justification,  giving 
the  deponent's  residence,  without  his 
addition,  is  bad.  Treasure's  Bail,  670 

18.  ^*  Gentleman"  is  a  good  de- 
scription of  a  clerk  in  the  Post  Office, 

The  place  where  the  affidavit  of 
justification  was  sworn  need  not  be 
mentioned.     Wood  v.  Ray,  692 

19.  Bail  are  only  liable  by  1  Reg. 
Gen.  H.  T.  2  WilU  4,  *.  21,  to  the 
extent  of  the  single  amount  of  one  re- 
cognizance, or  to  the  debt  sworn  to 
and  costs  of  suit,  if  their  amount  be 
less.     Vansandau  v.  Nash,  767 

20.  If  a  security  for  debt  and  costs 
is  taken  by  a  plaintiff  from  the  defen- 
dant with  the  consent  of  the  bail,  and 
that  security  fails,  reasonable  notice 
must  be  given  to  them  of  that  failure. 
tS'urman  v.  Bruce,  777 

21.  5  Reg.  Gen.  T.  T.  1  Will.  4, 
as  to  changing  bail,  applies  to  bail  put 
in  by  the  sheriff  as  well  as  that  put  in 
by  a  party.  Rex  v.  The  ISheriff  of 
Essex,  782 

BAIL-BOND. 

iS<fe  Attachment,  13— Indorsbment 
(on  Process),  2 — Sheriff,  2 — Va- 
riance, 5. 

1.  Where  several  actions  are  brought 
on  the  same  bail-bond,  it  is  too  late, 
after  verdict,  to  move  to  stay  proceed- 
ings on  payment  of  the  costs  of  one  ac- 
tion only.  Johnson  y.  Macdonald,   44 


2.  If  a  defendant  does  not  put  in 
special  bail  within  eight  days  afi^  the 
execution  of  the  cmpias,  indosiye  of 
the  day  of  execution,  the  plaintiff  may 
proceed  on  the  bail-bond  immediately, 
Hillary  v.  Rowles,  201 

S.  The  Court  of  Exchequer  will 
stay  proceedings  on  the  bail-bond, 
(when  bail  above  is  put  in  and  perfect- 
ed), on  payment  of  costs,  if  it  appear 
that  a  trial  has  not  been  lost,  without 
an  affidavit  of  merits,  and  without 
complying  with  the  rule  of  ^.  59  Geo. 
3,  K.  B.,  which  is  not  adopted  in  the 
Exchequer.    Rourkev.  Bourne,     250 

4.  Where  the  principal  and  bail 
both  became  bankrupts,  the  Court 
ordered  them  to  be  relieved  on  mo- 
tion, without  pleading,  though  the 
bail-bond  had  been  ordered  to  stand 
as  a  security.  In  such  case  tlie  bail 
must  swear  they  have  obtained  their 
certificates.     Streeter  v.  Soolt,      362 

5.  A  bail-bond  conditioned  to  ap- 
pear in  eight  days  after  the  date,  (the 
arrest  having  been  on  the  same  day): 
Held  sufficient.  Evans  q.  t.  v.  Mose- 
ley,  364 

6.  Although  a  bail-bond  is  given, 
a  render  may  be  accepted  at  any  time 
within  eight  days  from  the  time  of  the 
arrest.      Turner  v.  Bronm,  547 

7.  To  an  action  of  debt  on  a  bail- 
bond,  a  plea  that  there  was  no  affida- 
vit of  debt  filed  in  the  action  against 
the  principal,  was  held  bad  on  spe- 
cial demurrer. 

A  plea  must  still  conclude  with  a 
verification  or  to  the  country,  notwith- 
standing the  rules  of  //•  T,  4  Will.  4. 
Snow  V.  Stevens,  664 

BANKRUPT. 

See  Bail-Bond,  4— Landlord  and 
Tenant,  2— Render,  1. 
1.  Where  a  defendant  gives  a  co^- 
novit  for  debt  and  cosU  as  between 
attorney  and  client,  and  before  judg- 
ment signed  he  becomes  bankrupt,  hia 
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certificate  is  a  bar  to  the  plaintifTs 
claim.     Metcalfv.  WeUling^         55% 

2,  The  person  of  a  defendant  is 
discharged  by  certificate,  afler  prior 
insolvency,  although  I5i,  in  tlie  pound 
were  not  paid. 

In  such  case  the  certificate  being 
proved,  but  the  verdict  entered  gene- 
rally, the  Court  will  make  use  of  affi- 
davits to  ascertain  the  fact  of  such 
proof. 

Af^er  such  general  finding,  the  de< 
fendant  being  taken  in  execution,  he 
may  at  once  apply  to  be  discharged 
without  moving  to  restrict  the  judg- 
ment.    Carewy,  Edwards y  613 

S,  In  the  case  of  a  London  as  well 
as  a  country  commission,  the  Court, 
on  behalf  of  bail,  will,  to  prevent  in- 
convenience, allow  the  time  for  the 
render  to  be  enlarged.  Ruston  v. 
Oreene,  617 

4.  Interlocutory  costs  payable  un- 
der an  order  ofNisi  Prius  by  a  defen- 
dant, previous  to  his  bankruptcy,  are 
pfoveable  under  the  fiat,  and  therefore 
the  certificate  is  a  discharge  from 
them,  although  an  attachment  has 
been  obtained  before  the  certificate  is 
allowed. 

Before  the  Court  will  discharge  the 
bankrupt  the  certificate  roust  be  in- 
rolled.   Jacobs  v.  Phillips,  716 

5.  The  59th  section  of  the  6th  Geo, 
4,  c.  16,  which  operates  a  stay  of 
proceedings  in  an  action  commenced 
against  the  bankrupt  before  the  is8u« 
ing  of  the  commission,  where  the 
plaintiff  elects  to  prove  the  debt,  does 
not  apply  to  the  case  of  a  fiat  sued  out 
by  the  plaintiff  himself.  Eicke  v. 
NokeSf  820 

BARRISTER. 

See  AwABD,   4,   7 — Court  op  Re- 

QVESTH,   3 — pRIYILEOa    FROM    Ar- 
BEST,  1. 

1.  No  a£Bdavit  is  required  from 
counsel  as  to  what  passes  between 
them.     I  gulden  v.  Terson,  S77 


S.  An  application  for  a  rule  requir- 
ing an  attorney  to  answer  the  matters 
of  an  affidavit  must  be  made  by  a  gen- 
tleman at  the  bar.    Ex  parte  Pitt,  439 

8.  An  attachment  for  misconduct 
cannot  be  moved  for  by  a  complain- 
ant in  person,  but  the  motion  must  be 
made  by  a  gentleman  at  the  bar.  Ex 
parte  Fenn,  627 

BRINGING  MONEY  INTO 
COURT. 

See  New  Trial,  4. 

CAPIAS. 

See  Bail-Bokd,  2  —  Concurrent 
Writs,  2 — Sheriff,  7 — War- 
rant, I. 

1.  A  variance  in  the  name  of  a  de^ 
fendant  in  a  writ,  where  it  is  idem 
sonans  with  the  real  name,  is  not 
material. 

The  description  of  a  defendant  in 
the  capias,  as  of  Kent  Street,  in  the 
county  of  Surrey,  without  the  number 
of  the  house,  or  parish,  where  situate: 
— Held  sufficient. 

The  indorsement  on  the  writ  need 
not  be  dated;  and  **  bail  for  40/.  and 
upnards,**  though  uncertain,  is  suffi- 
cient, since  the  late  rule  of  1  Reg* 
Gen.  H.  T.  2  W.  4,  s.  10.  Wehh  v. 
Lawrence,  81 

2,  "  Gray's  Inn  Square,  London,* 
held  a  good  description  in  a  writ  of  the 
residence  of  the  plaintiff,  an  attorney, 
within  the  Uniformity  of  Process  Act, 
though  it  was  sworn  that  Gray's  Inn 
was  not  in  London,  King  v.  Monk" 
house,  221 

3,  If  the  place  of  residence  of  the 
defendant  is  not  inserted  in  the  writ  of 
capias,  it  may  be  set  aside  at  the  in- 
stance of  the  defendant,  though  his 
residence  is  stated  in  the  copy  of  the 
writ.     Rice  V.  Huxley,  230 

4.  In  bailable  process,  it  is  not  ne-* 
cessary  to  give  a  particular  description 
of  the  defendant's  place  of  residence. 
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A  place  at  which  he  may  be  expected 
to  be  found  is  sufficient.  fVelsh  v. 
Langfordf  498 

5.  In  a  writ  of  capias  it  is  not  ne- 
cessary that  the  plaintiff  should  de- 
scribe the  exact  residence  of  the  de- 
fendant, but  he  may  give  the  best  de- 
scription he  can  of  the  place  where  he 
is  to  be  found. 

A  variance  between  the  description 
of  the  defendant's  residence  in  the 
affidavit  of  debt  and  the  capias  is  im- 
material.    Buffle  V.  Jackson^        505 

6.  If  the  copy  of  the  capias  served  on 
the  defendant  at  the  time  of  executing 
the  writ  is  directed  "  to  the  sheriff  of 
Middesex,'*  instead  of  '*  Middlesex," 
the  Court  will  discharge  the  defendant 
on  filing  a  common  appearance. 
Hodgkinsan  v.  Hodgkinson,  535 

7.  A  lapse  of  six  days  held  not  too 
great  to  preclude  a  motion  for  setting 
aside  the  copy  of  a  writ  for  irregula- 
rity. 

The  omission  of  the  word  **  Lon- 
don" in  the  indorsement  on  the  copy 
of  the  capias^  held  sufficient  cause  for 
setting  aside  the  copy.  Smith  v.  Pen- 
neUy  fi54 

8.  If  the  copy  of  the  writ  served  on 
the  defendant  is  materially  defective, 
it  is  a  ground  for  discharging  the  de- 
fendant on  common  bail,  though  the 
writ  itself  is  right.     Street  v.  Carter, 

671 
.  9.  A  writ  of  capias  directed  to  the 
"  sheriff"  of  London,  instead  of  "  she* 
riffs:" — Held  bad  on  that  account, 
and  also  because  the  words  "  indorsed 
hereon  "  were  omitted  in  the  writ  which 
purported  to  have  been  issued  in  an 
action  on  the  case*  Barker  v.  IVec' 
don,  707 

10.  If  the  copy  of  a  capias  deliver- 
ed to  the  defendant  differs  in  its  date 
from  the  original,  the  Court  will  not 
allow  it  to  be  amended.  Byjield  v. 
Street,  739 

11.  In  a  capias,  the  description  of 
the  form  of  action  must,  in  general, 


shew  that  it  is  one  in  whidi  an  arrest 
is  allowed,  in  accordance  with  the 
form  contained  in  the  schedule  an- 
nexed to  2  Will.  4,  c.  89,  8.  4.  Bp- 
chards  v.  Stuart,  752 

12.  The  copy  of  a  capias  directed 
to  the  "  sheriff**  instead  of  the  "  she- 
riffs '*  of  London  is  defective.  Nicol 
V.  Boyne,  761 

18.  The  omission  in  the  pnedpe  of 
the  sum  for  which  the  defendant  is  to 
be  held  to  bail  is  no  ground  for  set- 
ting aside  a  capias*  Usbome  v.  Pen^ 
nelly  801 

CAUSE  SHEWN  (IN  FIRST  IN- 

STANCE). 

See  Costs,  22. 

CERTIFICATE, 
See  Bankrupt,  1,  2,  4. 

CERTIORARI, 

See  Infe&ior  Jdrisdictiok,  2 — Pro- 
secutor, 1. 

CHANCERY. 
See  Costs,  23. 

CHANGING  ATTORNEY. 
See  Attorney,  5,  1 7. 

CHARGEABILITY. 
See  Order  of  Removal,  1 . 

COGNOVIT. 
See  Bankrupt,  1 — Duress,  1 — Ik- 
solvent,  1 — ^Taxation,  4. 

1.  The  rule  of  H.  T.  2  W.  4,  s.  72. 
respecting  cognovits  given  by  prison- 
ers, must  be  strictly  complied  with : 
and  it  must  expressly  appear  that  the 
attorney  who  attended  on  behalf  of 
the  defendant  did  so  at  his  request, 
and  was  named  by  him,  otherwise  the 
Court  will  set  it  aside. 

Semhle^  that  that  part  of  the  rule 
requiring  the  attorney  to  declare  him- 
self to  be  attorney  for  the  defendant, 
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and  state  that  he  subscribes  as  such, 
means,  that  such  declaration  and  state- 
ment should  be  in  writing. 

Semhle,  also,  that  a  substantial  com* 
pliance  with  the  rule  is  not  sufficient, 
if  the  express  terms  of  the  rule  are 
not  fulfilled.   Fishery,  Nicholas  ^  251 

2.  It  is  not  necessary  to  declare 
previous  to  signing  judgment  on  a 
cognovit.  A  cognovit  does  not  require 
a  stamp,  although  the  plaintiff  at  the 
time  of  its  execution  undertakes  on  a 
separate  paper  to  give  the  defendant 
time.     Morley  v.  HaU^  494 

COMMENCEMENT  OF 
ACTION. 

The  writ  is  now  the  commence- 
ment of  the  action  for  all  purposes. 
Thom'pson  v.  Diccu,  93 

COMPOUNDING  A  PENAL 
ACTION. 

On  a  motion  to  compound  a  penal 
action,  it  must  appear  that  the  defen- 
dant has  pleaded.  Rex  v.  Collier,  581 

CONCILIUM. 

See  6  &  14  Reg.  Gen.  H.  4  W.  4, 

305,  307. 

Where  the  concilium  is  served  so 
late  that  the  opposite  party  has  not 
time  to  prepare  and  deliver  the  de- 
murrer books  two  days  before  the 
day  for  argument,  the  Court  will  not 
allow  the  demurrer  to  be  argued, 
though  it  is  stated  to  be  a  plea 
pleaded  for  delay;  and  the  defen- 
dant will  be  entitled  to  his  costs  for 
appearing  to  make  the  objection. 
Britten  v.  Britten,  239 

CONCURRENT  WRITS. 

1.  A  plaintiff  may  sue  out  a  ca, 
sa.  before  the  return  of  a  Ji,  fa.  pre- 
viously issued,  if  the  latter  writ  has 
not  been  executed.   Dica^  v.  Wame, 

762 

2,  A  plaintiff  may  issue  a  second 
capias  before  the  return  of  one  pre- 


viously sued  out.    Dunn  v«  Harding^ 

803 

CONDITIONAL  DISCHARGE. 

See  Outlawry,  1. 

CONDITIONAL  ORDER. 

See  Attachment,  4. 

CONSENT. 
See  Judge's  Power,  1. 

CONSPIRACY. 
See  Venue,  9. 

CONSTABLE  OF  DOVER 
CASTLE. 

See  Master's  Discretion,  6. 

CONTEMPT. 

See  AttachIusnt. 

I  1.  In  order  to  bring  a  party  into* 
contempt  for  non-delivery  of  a  bond, 
pursuant  to  a  rule  of  Court,  the  de* 
mand  of  it  must  be  made  by  one  of 
the  parties  mentioned  in  the  rule  as 
entitled  to  receive  it.  Ex  parte  For- 
tescue,  448* 

2.  Where  a  demand  is  made  of 
money,  pursuant  to  the  Master's 
allocatur,  by  or  under  the  authority 
of  a  power  of  attomeyi  a  copy  of  the 
power  must  be  left  with  the  defen- 
dant in  order  to  bring  him  into  con- 
tempt for  non-payment.  King  v. 
Packnood,  570 

CONTINUANCE  OF  PROCESS. 

See  Teste  op  Writ,  1. 

1  •  An  alias  capias  may  be  issued 
more  than  four  months  after  the  ex- 
piration of  the  first  capias,  without 
affecting  the  validity  of  the  former 
writ;  and  the  continuances  between 
the  first  writ  and  the  subsequent  writ 
may,  as  formerly,  be  entered  at  any 
time,  unless  the  writs  are  issued  with 
a  view  to  avoid  the  Statute  of  Limi- 
tations;    in   which    case    only   the 
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directions  contained  in  the  proviso  of 
8.  10  of  2  Will.  4,  c.  39,  need  be 
complied  with.     NichoUon  v.  Leman^ 

S.  A  bill  of  Middlesex  is  a  good 
continuance  of  a  latituty  in  order  to 
save  the  Statute  of  Limitations. 
French  v.  Mavmood^  5(i5 

CONTINUANCE  (ENTRY  OF). 

See  2   Rbo.  Gen.  H.  T.  4  W.  4, 

(Pleading  Rules),  315. 

CONTRIBUTION. 
See  Taxation,  7. 

CONVICTION. 
See  Gams  Act. 

CORONER'S  INQUISITION. 

If  a  coroner's  inquisition  states  it 
to  have  been  taken  on  the  affirmation 
of  a  man,  it  should  state  that  man  to 
be  either  a  Q}Aaker  or  a  Moravian. 
Rex  V.  Polfield^  469 

COSTS. 

See  Absence  of  Witness,  1 — Ad- 
ministration, 1  —  Arbitration, 
4,  7 — Arrest,  (without probable 
Cause),  1 — Attorney,  £,  d^ — 
Attorney  and  Agent,  2 — At- 
tachment, 4,  5,  8,  9,  14 — At- 
torney AND  Client,  1 — Award, 
8 — Bail,  16  —  Bankrupt,  4 — 
Concilium,  1  —  Costs  in  the 
Cause,  1,  2 — County  Court  Act, 
1,  2,  8 — Court  of  Requests, 
1,  2 — Directions  to  Taxi  no 
Officers,  485 — Error,  8 — Exe- 
cutors, 8,  4— Execution,  7— 
FoBvioN  Witness,  1 — Husband 
and  Wife,  1 — Interpleader, 
8 — Judge  at  Chambers,  1^- 
Judge's  Order,  2 — Laches,  28— 
Lien,  1,  2,  8 — Master's  Discre- 
tion, 1,  2,  8,  4,  5 — Misnomer,  1 
— Prosecutor,  1 — Regula  Gene- 
RALis,  p.  188 — 7  Keg.  Gen.  H. 
T.  4  W.  4,  p.  318— Rule,  1— 


Scire  Facias,  5— Separate  De- 
fences, 1 -^Staying  Proceedings, 
6 — Taxation,  1,  6,  8 — Venue,  2, 
4 — Waiver,  3,  4. 

1.  The  mere  fact  of  a  defendant 
being  arrested  for  more  than  is  re- 
covered, is  not  sufficient  to  disentitle 
the  plaintiff  to  costs,  under  the  4S 
Geo,  8,  c.  46,  s.  8,  but  there  must 
also  appear  to  be  a  want  of  reason- 
able and  probable  cause.  Roper  v. 
Shevely,  14 

2.  Where  the  plaintiff  recovers  a 
less  sum  than  that  for  which  he  arrests 
the  defendant,  and  a  motion  is  made 
to  give  the  defendant  his  costs  under 
the  48  Geo.  3,  c.  46,  the  Court  will 
take  into  their  consideration  the  way 
in  which  the  debt  was  contracted: 
and,  therefore,  where  the  debt  sued 
for  was  for  beer  supplied  to  a  person 
who  was  habitually  drunk,  and  the 
Court  thought  the  plaintiff  was  not 
entitled  to  recover  it: — Held,  thatthis 
was  a  case  of  want  of  probable  cause 
within  the  meaning  of  the  act,  though 
the  beer  was  proved  to  have  been 
delivered.     Erie  v.  fVynne^  23 

3.  The  pro})er  charges  in  respect   ^ 
of  an  abstract  of  tide  are,  6s.  3d,  perjJtsJ 
fialio.  for  drawing,  and  3s.   id.  for 
copying.     Broadhurst  v.  Darlington, 

88 

4.  Where  a  rule  prays  for  several 
things,  to  some  of  whidi  the  party  is 
en  tided  and  to  others  not,  but  cause 
is  shewn  against  all,  no  costs  are 
given  on  either  side ;  though,  if  cause 
had  been  shewn  against  the  bad  part 
only,  the  party  shewing  cause  would 
have  had  costs.     Aliven  v.  Fwmwal, 

49 

5.  The  defendant  is  entitled  to 
have  a  suggestion  entered  to  deprive 
the  plaintiff  of  costs,  where  be  does 
not  recover  5/.,  though  his  demand 
was  in  reality  more  than  that  amount, 
but  he  failed  to  prove  it  through  the 
absence  of  witnesses.  Moore  v.  Jones, 

53 

6.  Where    there  have  been  two 


COSTS. 


COSTS. 
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trials,  and  the  successful  party  is  en- 
titled to  the  costs  of  the  second  trial 
only,  the  Master,  in  taxing  costs, 
may  allow  fees  on  the  secpnd  trial, 
with  reference  to  those  given  on  the 
first.     Wilkinson  v.  Malin,  65 

7.  Where  several  special  counts 
are  inserted  on  the  same  agreement, 
the  plaintiff  is  entitled  to  a  verdict  on 
one  count  only,  and  to  the  costs  of 
that  count.  A  bill  of  exceptions 
would  lie,  if  a  Judge  were  to  direct 
that  all  the  counts  were  proved.  Costs 
of  a  rule  for  reviewing  a  taxation  are 
not  given  where  the  mistake  is  with 
the  Master.     Ward  v.  Bell,  76 

8.  Where  libellous  and  impertinent 
matter  was  introduced  into  an  affi- 
davit in  support  of  a  rule,  the  Court 
deprived  the  party  of  the  costs  of  the 
rule,  to  which  otherwise  he  would 
have  been  entitled.  Thompson  v. 
DicaSf  9S 

9.  If  a  defendant  resides  or  inha- 
bits within  London,  he  is  liable  to  be 
sued  in  the  London  Court  of  Requests 
for  debts  under  51. ;  and  if  a  plaintiff 
sues  him  elsewhere,  and  recovers  less, 
he  will  not  be  entitled  to  costs,  though 
the  defendant  has  another  place  where 
he  occasionally  resides,  and  the  goods 
are  delivered  there.     Rice  v,  Legh, 

105 

10.  Where,  in  trespass,  the  jury 
found  for  the  defendant  upon  a  plea 
which  went  to  the  whole  cause  of 
action,  and  the  Judge  thereupon  dis- 
charged them  as  to  the  other  issues  : 
— Hekt,  that  the  defendant  was  not 
entitled  to  the  costs  of  the  pleadings 
or  witnesses  in  respect  of  the  issues 
upon  which  no  verdict  was  given. 
Vallance  v.  Adorns^  118 

11.  If  a  cause  has  been  removed 
by  hab.  corp.  into  the  King's  Bench 
from  the  Palace  Court,  and  the  plain- 
tiff recovers  less  than  the  sum  for 
which  the  defendant  was  arrested, 
the  former  Court  cannot  grant  the 
defendant  his  costs,   under   the  43 
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Geo,  3,  c.  46,  s.  3.     Connel  v.  Wat^ 
son,  ISd 

12.  If  the  jury  find  immaterial 
issues  in  favour  of  a  defendant,  and 
the  plaintiff  has  afterwards  judgment 
non  obstante  veredicto,  neither  party 
is  entitled  to  the  costs  of  those  issues. 
Goodburne  v.  Bowman,  206 

13.  Where  the  sum  for  which  the 
defendant  is  arrested  bears  no  pro- 
portion to  the  sum  which  is  ultimately 
recovered,  not  being  reduced  by  a 
set-off,  it  shews  such  a  prima  facie 
case  of  want  of  reasonable  or  proba- 
ble cause  for  the  arrest  as  is  sufficient 
to  call  on  the  plaintiff  to  shew  that 
he  had  a  reasonable  or  probable 
cause;  otherwise,  the  defendant  will 
be  entitled  to  his  costs  under  the* 
48  Geo.  3,  c.  46.  Summers  v.  Gros* 
venor,  224 

14.  In  an  action  for  mesne  profits, 
the  plaintiff  is  entitled  to  receive  only 
the  taxed  costs  of  the  ejectment,  and 
not  the  extra  costs.  Doe  v.  Hare,  245 

15.  In  an  action  of  slander,  the 
jury  gave  50/.  damages  on  the  first 
count,  and  100/.  damages  on  tlie 
other  nine  counts,  one  of  which  latter 
counts  was  held  bad  in  error ;  and 
the  plaintiff  agreed  to  remit  the  100/. 
damages : — Held,  that  he  thereby 
gave  up  all  the  costs  on  the  last  nine 
counts.     Dann  v.  Crease,  269 

16.  Where  a  motion  was  made  to 
compel  a  defendant  to  produce  an 
instrument  to  have  it  stamped,  the 
Court,  on  making  the  rule  absolute, 
refused  to  allow  more  costs  than  the 
plaintiff  would  have  been  entitled  to 
if  the  application  had  been  made  to  a 
judge   at    chambers.       Vaughan  v. 

Trewent,  299 

1 7.  Where  some  issues  are  found 
for  the  plaintiff  and  some  for  the  de- 
fendant, the  latter  is  entitled  to  the 
costs  of  the  issues  found  for  him,  but 
not  to  the  general  costs  of  the  cause, 
or  to  the  expenses  of  his  own  wit- 
nesses, unless  their  evidence  related 
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exclusively  to  the  israea  found  for 
him.    Lamder  v.  Dick,  338 

1 8.  To  entitle  a  defendant  to  apply 
for  costs  under  the  48  Geo.  8,  c.  46, 
8,  8,  a  mere  holding  to  bail  is  not 
sufficient — there  must  be  an  arrest 
and  holding  to  bail.  Bates  v.  Pilling^ 

367 

19.  llie  defendant  cannot  apply 
for  costs  under  the  43  Geo.  8,  c.  46, 
8.  3,  where  he  has  paid  money  into 
Court  which  is  taken  out  by  the  plain- 
tiff.    Rowe  V.  Rhode*,  884 

iO,  Where  a  new  trial  is  granted, 
and  nothing  said  in  the  rule  of  the 
costs  of  the  former  one,  and  after 
various  subsequent  proceedings  one 
party  succeeds,  he  is  not  entitled  to 
the  costs  of  the  first  trial.  Newberry 
V.  Colvin,  415 

21.  Under  1  Reg.  Gen.  H.  T.  2  WM. 
4,  8.  74,  the  defendant  is  entitled  to 
the  costs  of  all  issues  found  for  him, 
although  they  exceed  the  costs  of 
those  found  for  the  plaintiff.  Milner 
V.  Graham,  422 

22.  Where  a  party  shews  cause 
successfully  in  the  first  instance,  he 
is  not  entitled  to  costs.  Fitch  v. 
Green,  439 

23.  Costs  in  Chancery  cannot  be 
set-off  against  costs  on  a  rule  of  this 
Court.     Wenham  v.  Fowle,  444 

24.  If  a  defendant  pleads  the 
general  issue  and  several  special 
pleas,  and  the  jury  find  for  him  on 
the  general  issue,  and  for  the  plaintiff 
on  the  special  pleas,  the  latter  is  en- 
titled to  the  costs  of  the  pleadings 
and  witnesses  on  those  pleas.  Hart 
V.  Cutbush,  456 

25.  A  cause  (in  which  money  had 
been  paid  into  Court)  was  referred, 
with  all  matters  in  difference,  the 
costs  to  abide  the  event.  The  arbi- 
trators found  that  the  phiintiff  had  no 
cause  of  action,  but  that  there  was  a 
sum  of  10/.  due  from  the  defendant 
for  money  lent  to  his  wife,  which  was 
paid    into  Court: — Held,    that    the 


plaintiff  was  liable  to  pay  die 
Dawson  v.  Garrett,  624 

26.  If  the  plaintiff  arrests  a  de- 
fendant for  one  side  of  a  Doatod 
account,  without  giving  credit  for 
what  he  knows  to  be  due  from  him* 
self,  ahhough  the  defendant  has  re- 
fused to  deliver  his  account,  the  latter 
is  entitled  to  his  costs  under  the  43 
Geo.  3,  c.  46,  s.  8.  Ashtan  v,  NauU, 

727 

27.  If  a  plaintiff  arrests  a  defen- 
dant for  27/.,  and  recovers  only  lOL 
in  consequence  of  a  set  off,  the  Court 
will  allow  the  defendant  his  costs, 
although  the  set-off  was  not  quite 
undisputed.     Sinu  v.  Jaquest,      800 

28.  Where  one  of  several  defen- 
dants in  an  action  on  the  case  suffers 
judgment  by  default,  and  the  rest' 
obtain  a  verdict,  they  are  entitled  to 
costs.     Price  v.  Harris,  804 

29.  If  there  is  reasonable  or  pro- 
bable cause  for  bringing  an  action  as 
executor  or  administrator,  and  the 
plaintiff  is  nonsuited,  he  will  not  be 
liable  to  costs,  notwithstanding  the  3 
&  4  Will.  4,  c.  42,  s.  31.  Lysons  v. 
Barrow,  807 

30.  The  tenant  in  a  writ  of  intru- 
sion is  not  entitled  to  costs  where 
the  demandant  enters  a  noUe  prose- 
^t.  Williams,  dem.  Harris,  ten.  819 

COSTS  OF  THE  DAY. 

See  Judgment  as  in  case  of  a  Non- 
suit, 2,  4— Pauper,  1,  2. 

1.  Where  a  plaintiff  withdrew  the 
record  at  the  Spring  Assises  (after 
having  given  notice  of  trial),  on  ac- 
count of  some  supposed  defence  which 
it  was  intimated  would  be  set  np  on 
the  other  side,  but  at  the  Summer  As- 
sizes obtained  a  verdict,  and  since 
then  his  costs  had  been  taxed : — HeU 
that  a  motion  for  the  costs  of  the  day, 
for  not  trying  at  the  Spring  Assises^ 
was  not  too  late  in  Michaelmas  Term 
following.     Redit  v.  LncocJe,        247 


COSTS  IN  THE  CAUSE. 


CROWN  DEBTOR.        855 


S.  The  Court  will  not  make  the 
|Mty  ment  of  the  costs  of  the  day  a  con- 
dition precedent  to  the  plaintiff's  pro- 
ceeding to  a  second  trial.  Doe  d. 
Evans  v.  Edwards,  572 

3.  A  proposal  to  refer,  made  after 
the  commission  day,  held  not  to  war- 
rant the  plaintiff  in  not  proceeding  to 
trial,  and  that  he  was  liable  to  pay  the 
costs  of  the  day.  Eaton  v.  Shuck- 
burgh,  624 

COSTS  IN  THE  CAUSE. 

See  Costs,  17,  24~~£xjscdtor8,  3. 

1.  If  an  attorney  shew  cause  on  his 
•own  behalf,  against  a  rule  for  a  new 
trial,  or  a  stet  processus,  his  client  not 
appearing,  the  costs  of  the  attorney 
are  not  costs  in  the  cause,  but  must 
be  made  the  subject  of  a  special  ap- 
plication to  the  Court;  and  if  that 
application  is  not  made  when  the  rule 
is  disposed  of,  the  Court  will  not  af- 
terwards amend  the  rule  as  to  them. 
Southee  v.  Terry,  522 

2.  Where  a  defendant  is  discharged 
out  of  custody,  on  the  ground  of  co- 
verture or  arrest  by  a  wrong  name, 
the  costs  of  the  application  are  not 
costs  in  the  cause,  and  therefore  the 
defendant  is  not  entitled  to  them  if 
the  plaintiff  discontinues.  Mummery 
V.  Campbell,  798 

COUNSEL. 
See  Barristbr,  1. 

COUNTY  COURT. 

1.  An  affidavit  in  support  of  an 
application  for  double  costs,  under  the 
28  Geo.  2,  c.  SS,  s.  9,  (the  Middlesex 
County  Court  Act),  must  state  the 
defendant  to  be  liable  to  be  summon- 
ed to  the  County  Court.  Unwin  v. 
King,  492 

2.  In  an  affidavit  supporting  an  ap- 
plication for  double  costs  under  the 
25  Geo.  2,  c.  33,  s.  19,  (the  Middle- 
sex County  Court  Act),  it  must  be 


stated  that  the  defendant  is  liable  to 
be  summoned  to  the  County  Courts 
Fossett  V.  Crodfrey,  587 

3.  In  order  to  deprive  a  plaintiff  of, 
his  costs,  under  the  Middlesex  County 
Court  Act,  the  application  must  be 
made  before  final  judgment.     Unwin 
V.  King,  593 

COURT  OF  REQUESTS. 

See  Costs,  5,  9. 

1.  Under  the  London  Court  of  Re- 
quests Act,  it  is  no  objection  to  the 
defendant's  claim  for  costs,  that  the 
plaintiff  was  unaware  that  the  defen- 
dant resided  within  the  jurisdiction. 
Crowder  v.  Bell,  SOS 

2.  An  action  for  not  using  a  farm  in 
a  tenant-like  manner  is  not  within  the 
meaning  of  the  46  Geo.  3,  c.  66,  (the 
Isle  of  Wight  Court  of  Requests' Act). 
Wittam  v.  Urry,  543 

3.  A  barrister  within  the  jurisdiction 
of  the  39  &  40  Geo,  3,  c.  civ.,  (the 
London  Court  of  Requests'  Act)  must 
be  sued  in  that  Court  for  claims  un- 
der 5/.   Wettenhally.  Wakefield,    759 

CROSS-EXAMINATION. 

A  witness  merely  called  to  produce 
a  document,  although  sworn,  and  ask* 
ed  a  question,  but  which  he  does  not 
answer,  is  not  liable  to  cross-examin- 
ation.   Bush  v.  Smith,  687 

CROWN  DEBTOR. 

1  •  A  Crown  debtor,  who  has  issued 
prerogative  process  against  his  own 
debtor,  is  not  entitled  to  continue  those 
proceedings  after  he  has  paid  his  debt 
to  the  Crown,  and  after  the  defendant 
has  obuined  the  benefit  of  the  Insol- 
vent Act,  and  been  thereby  discharged 
from  the  debt  due  to  the  Crown  debtor. 
In  re  Mollis  v.  Bingham,  1 28 

2.  A  defendant,  against  whom  pro- 
cess is  issued  out  of  the  Exchequer  at 
the  suit  of  the  Attorney-General,  is  at 
liberty  to  appear  in  person,  and  to  ha va 
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S54,        DECLARATION. 


DEMURRER. 


his  appearance  entered  in  the  proper 
book  by  the  officer,  without  the  ne- 
cessity of  an  order  of  die  Court  for 
•that  purpose.  AtU'Gen.y,Birch^  255 

DAMAGES. 

See  Costs,  15. 

DATE  OF  WRIT. 
See  Declaeation,  S. 

DAYS  (COUNTING). 
See  Notice  op  Trial,  4— -Time,  1. 

DEATH. 
See  Teste  of  Writ,  I,  2. 

DEBTOR. 
See  Insolvent,  1. 

DECLARATION. 

See  CooNOYiT,  2 — Ejectment,  18, 4 — 
Misdescription,  1 — Nullity,  1 — 
Reo.  Gen.  H.  4  W.  4,  r.  21,  p. 
S2l — ^Prisoner,  1,  4 — Service  of 
Process,  ft — Venue,  13. 

1  •  In  order  to  render  good  the  ser- 
vice of  a  declaration,  by  sticking  it  up 
in  the  King's  Bench  Office,  more  than 
one  attempt  must  be  made  to  find  the 
defendant.     Fry  v.  Rogers,         412 

2.  If  a  plaintiff  proceeds  by  writ  of 
summons,  he  cannot  declare  against 
the  defendant  until  eight  days  after 
the  service,  inclusive  of  the  day  of 
serving  the  writ,  have  expired;  and 
if  he  does,  he  will  not  be  entitled  to 
the  costs  of  his  declaration,  fish  v. 
Palmer,  460 

3.  The  date  of  the  writ  need  not 
be  stated  in  the  declaration,  notwith- 
standing the  pleading  rules  of  H.  T, 
4  Will.  4.  Du  Pre  v.  Langridge,  845 

4.  A  declaration  delivered,  al- 
though in  disobedience  to  an  injunc- 
tion in  equity,  is  regular.  Home  v. 
Took,  776 


DEFENDANT'S  COSTS. 
See  Costs. 

DEFENCE  IN  PERSON. 

Where  a  defendant  charged  with 
selling  unstamped  papers  was  in  cus- 
tody, the  Court  granted  a  habeas  cor- 
pus  for  the  purpose  of  enabling  him 
to  defend  in  person.  AtL-Gen.  v. 
Cleave,  668 

DEFENCE  (SEPARATE). 

Where  several  defendants  defend 
separately  and  apparently  by  difierent 
attomies,  but  ail  the  business  is  vir- 
tually done  by  one,  they  are  not  en-, 
titled  to  charge  by  separate  bills  of 
costs,  but  must  make  a  joint  charge. 
Nanny  v.  Kenrick,  334 

DEMAND  OF  PLEA. 

See  Rule  to  Plead,  2. 

If  the  defendant  neglects  to  enter 
his  appearance  to  the  writ  within 
eight  days,  and  the  plaintiff  enters 
an  appearance  for  him,  and  then  the 
defendant  enters  an  appearance  and 
gives  notice  of  it,  the  plaintiff  may 
proceed  as  if  no  such  appearance  had 
been  entered,  and  may  sign  judgment 
without  a  demand  of  plea.  Davis  v. 
Cooper,  135 

DEMURRER. 

See  Bail-bond,  7 — Frivolous  De- 
murrer, 1 , 2 — Inquiry  (Writ  ofX 
4 — Judgmekt  by  Default,  ft — 
Pleading,  1 — Sham  Pleading,  I 
— Venue,  13 — Uniformity  of 
Process  Act. 

1.  Where  a  defendant  demurs  to 
any  pleading  of  the  plaintiff,  and  the 
Court  overrules  the  demurrer,  the 
defendant  is  at  liberty  to  object  to 
any  of  the  previous  pleadings  of  the 
plaintiff,  if  the  objection  is  stated  in 
the  margin  of  the  paper  books,  but 
otherwise  not.     Darling  v.  Gumey^ 

101 


DETAINER. 


DISTRESS. 


S5ji 


'  2.  It  is  not  a  ground  of  general 
demurrer,  that  the  plaintiff,  in  an  ac- 
tion against  bail,  is  stated  to  have 
brought  a  bill  into  Court,  if  upon  the 
whole  record  it  appears  to  be  a  pro- 
ceeding by  scire  facias.  Darling  v. 
Gumey,  235 

S,  Where  the  writ  was  in  debt, 
and  the  declaration  was  jointly  in  as- 
sumpsit,  the  Court  refused  to  set 
them  aside  as  being  irregular,  but 
left  the  party  to  demur.  Rotton  v. 
Jeffery,  637 

Reg.  Gen.  H.  4  W.  4. 

Demurrer  delivered  not  filed.  Reg. 
}f  304 

Points  stated  before  demurrer 
signed.     Reg.  2,  Ibid. 

Points  not  stated  may  be  argued. 
Reg.  2,  Ibid. 

No  rule  to  join  in  demurrer.  Reg. 
3,  Ibid. 

Joinder  not  to  be  signed.    Reg.  4, 

Ibid. 

Issue  and  demurrer,  how  made  up. 
Reg.  5f  305 

Special  case  and  demurrer  set  down 
without  concilium.   Reg.  6,         Ibid, 

Paper  books,  how  delivered.  Reg, 
7,  Ibid, 

See  14  Reo.  Gen.  H.  T.  4  W.  4, 319. 

DEMURRER-BOOK. 

See  Concilium,  1. 

9 

DESCRIPTION  OF  PARTIES. 
See  21  Rsa.  Gen.  H.  4  W.  4,  3^1. 

DETAINER. 

1.  The  provision  of  the  Unifor- 
mity of  Process  Act,  as  to  the  in- 
dorsement on  a  writ  of  detainer  of 
the  amount  for  which  the  defendant 
is  to  be  detained,  is  compulsory,  and 
not  merely  directory.    Jones  v.  Price, 

410 

2,  A  writ  of  detainer  directed  '*  to 
the  Marshal  of  our  prison  of  the  Mar- 


shahea,^*  instead  of  "  the  Marshal  of 
the  Marshalsea  of  our  Court  before 
us:" — Held  irregular,  and  the  defen- 
dant was  discharged  out  of  custody. 
Storr  V.  Mount,  417 

DEVASTAVIT. 

See  Executors,  2, 

DISCHARGE. 
See  Outlawry,  1 . 

DISCLAIMER. 

See  Second  Action,  2. 

m 

DISCONTINUANCE. 

See  Costs  in  the  Cause,  2 — Pay- 
ment INTO  Court,  2. 

1 .  Where  goods  had  been  obtained 
by  fraud,  and  the  plaintiff  commenced 
an  action  against  the  person  who  ob- 
tained the  goods,  and  other  persons 
represented  as  his  partners,  but  who 
could  not  be  found,  the  Court  gave 
leave  to  discontinue  the  first  action 
without  paying  costs,  and  to  detain 
the  defendant  in  custody  until  the 
plaintiff  had  issued  a  new  writ  against 
him  alone,  and  declared  against  him. 
Ames  V.  Ragg,  35 

2.  Where  a  defence  is  carried  on 
in  the  name  of  a  person  not  an  attor- 
ney of  the  Court  in  which  the  action 
is  brought,  the  plaintiff  may  discon- 
tinue, on  payment  of  the  sums  ad- 
vanced by  the  defendant  to  his  attor- 
ney, and  without  costs,  if  none  have 
been  advanced.   Paterson  v.  Powell, 

738 

3.  A  discontinuance  of  the  writ, 
where  that  is  the  only  step  taken,  is 
a  discontinuance  of  the  cause.  Rich' 
ards  V.  Stuart,  754 

DISTRESS. 

See  SherivVi  3.. 
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DISTRINGAS. 


DISTRINGAS. 


DISTRINGAS. 
See  Mbmbxr  of.  Pahliahknt,  1« 

1.  To  found  an  applicatiott  for  a 
distringas^  it  muat  be  shewn  that  the 
defendant  is  at  home  or  in  the  neigh- 
bourhood during  the  time  that  the 
party  calls  to  serve  him.  Price  v. 
BaweTf  1 

2.  Six  calls  to  serve  a  writ  on  a 
defendant,  and  the  only  answer  ob- 
tained was,  that  he  was  out  of  town : 
— Held,  not  sufficient  to  get  a  dis' 
tringas,     Waddxngton  v.  Palmer^    7 

S.  Where  the  defendant  cannot  be 
served  personally  with  the  summons 
or  distringas^  the  Court  will  not  allow 
an  appearance  to  be  entered,  unless 
the  affidavit  is  strictly  accurate,  and 
it  is  shewn  that  no  reasonable  means 
have  been  led  untried  to  serve  the 
defendant.    Scarborough  v,  EtanSy  9 

4.  To  obtain  a  distringas^  the  copy 
must  be  left  at  the  last  time  of  calling. 
Hillv.Moule,  10 

5.  Where  a  defendant  is  absent  at 
the  time  of  the  endeavour  to  serve  a 
writ  of  summons,  a  distringas  cannot 
be  moved  for  unless  there  are  grounds 
shewn  from  which  the  Court  can  in- 
fer that  the  defendant  keeps  out  of 
the  way  to  avoid  being  served.  Simp- 
son  V.  Graves  {Lord\  10 

6.  Where  the  defendant  resides  in 
ready  furnished  lodgings^  the  Court 
will  not  allow  an  appearance  to  be 
entered  for  him  upon  a  return  of 
nulla  bona  and  mm  est  iw^enius  to  a 
distringas^  unless  it  is  sworn  that  the 
defendant  has  no  goods  on  which  the 
aheriff  can  levy.     Comiif^  v.  King, 

18 

7.  A  distringas  for  proceeding  to 
outlawry  may  be  grantable  under  cir- 
cumstances which  would  not  entitle 
the  plaintiff  to  a  distringas  to  compel 
an  appearance. 

Semble,  that  a  defendant  may  now 
be  outlawed  in  the  Exchequer,  Jones 
v.  Price  42 


8»  To  induce  the  Court  to  allow 
an  appearance  to  be  entered  for  a  de- 
fendant, the  affidavit  must  shew  what 
means  have  been  taken  to  exeeate 
the  distringas*    Balgay  t.  Qwrdmer^ 

9.  Where  three  attempts  have  becD 
made  to  serve  a'  distringas^  whidi 
have  been  rendered  ineS^xtaal  by  the 
conduct  of  the  defendant  or  his  ageotSi 
the  Court  will  allow  an  appearance  to 
be  entered  for  him.  Trmg  ▼•  Good- 
ing, 16£ 

10.  If,  upon  calling  to  serve  a  writ 
of  summons,  the  answer  given  is, 
that  the  defendant  is  out  of  town,  it 
must  be  shewn  to  the  Court,  that* 
from  inquiries  made,  there  is  reason 
to  believe  that  the  answer  is  false. 
Smith  v.  Hill,  225 

1 1 .  The  Court  will  not  grant  leave 
to  enter  an  appearance  for  the  defen- 
dant, unless  they  are  satisfied  by  affi- 
davit that  every  means  to  find  him 
or  give  him  notice  have  been  tried. 
Saunderson  v.  Bourn,  33ft 

12.  Service  of  a  writ  of  sommoos 
to  procure  a  distringas.  All  the 
three  calls  need  not  be  made  by  the 
same  person.     Smith  v.  Good,     39S 

13.  To  obtain  a  distringas,  it  is 
not  sufficient  that  three  calls  are 
made,  if  the  day  and  hour  for  the 
two  subsequent  calls  are  not  men- 
tioned, unless  it  is  evident  that  the 
defendant  endeavours  to  keep  out  of 
the  way.   Johnson  v.  Disney,        400 

1 4.  In  order  to  obtain  a  distringas^ 
the  person  endeavouring  to  serve  the 
summons  must  appoint  the  day  and 
hour  at  which  he  foU  make  his  sub- 
sequent calls.  fVills  V.  Bowman,  413 

15^  In  executing  a  distringas,  it  is 
sufficient  that  the  sheriff  should  take 
all  the  property  on  the  premises,  al- 
though it  amounts  to  less  than  40«.; 
and,  on  the  sheriff's  return,  the  plain- 
tiff will  be  entitled  to  enter  an  ap- 
pearance for  the  defendant.  Jones  v. 
Dyer,  4tf 


EJECTMENT. 


EJECTMENT. 


S57 


16.  The  attempts  to  serve  a  sum- 
mons, in  joriet  to  obtain  a  (Ustringasy 
may  be  made  in  the  same  day,  if  it 
appear  that  the  defendant  is  purpose- 
ly keeping  out  of  the  way.  fVhite  v. 
JVestem,  451 

1 7.  The  Court  refused  to  set  aside 
a  distringas  for  irr^ularity,  because, 
in  the  copy  of  the  writ  of  summons 
which  was  left,  the  name  o£  Andrew 
Bryan  was  put  as  the  defendant's 
name,  instead  of  Andrews  Bryan. 
Tyser  v.  Bryan,  640 

18.  If  a  defendant  seeks  to  set 
aside  the  service  of  a  writ  of  <ft#- 
tringas,  on  the  ground  of  defective 
indorsements  add  variance  from  the 
summons,  his  application  is  too  late 
after  the  lapse  of  eighteen  days. 
Wright  V.  JVarren,  724 

DOCUMENTS  (PROOF  OF). 

&ee  Cboss-bxauination,  1 — 20  Reg. 
Gen.  H.  4  W.  4,  308. 

DOVOR  CASTLE  (CONSTABLE 

OF). 

Sec  Master's  Discretion,  G. 

DRUNKENNESS. 

See  Costs,  2. 

DURESS. 

See  Insolvent,  1 — Setting  aside 
Proceedings  (for  irregularity), 
2. 

A  cognovit  given  by  a  defendant 
against  whom  a  writ  had  been  issued, 
•and  who,  Irom  the  conduct  of  the 
.parties,  was  led  to  believe  he  was 
under  duress,  no  attorney  being  pre- 
sent, was  set  aside,  though  it  was  po* 
sitively  denied  that  he  was  in  custody, 
or  that  a  warrant  had  been  issued 
against  him.    Turner  v.  Shaw,     244 

EJECTMENT. 

See  Inferior  Jurisdiction,  1  — 
Landlord  and  Tenant,  1,9  — 
Possession  (Writ  of),  1 — Sher- 
iff, 3 — Staying  Proceedings,  8 — 


Trttstee,  1 — Vacant  Possession, 
1 — Writ  op  Right,  1. 

1.  Where,  in  a  declaration  in  eject- 
ment, the  lessors  of  the  plaintiff  are 
described  to  be  executors,  the  affi- 
davit of  service  need  not,  in  stating 
the  name  of  the  cause,  notice  the 
character  of  the  lessors  stated  in  the 
declaration.  Doe  d.  Jenks  v.  Roe,  55 

2.  Service  of  declaration  in  eject- 
ment is  not  sufficient  on  the  wife, 
unless  it  is  stated  to  have  been  on 
the  premises,  or  that  she  was  living 
with  her  husband.  Doe  d.  Williams 
V.  Roe,  89 

3.  Service  in  ejectment.  Doe  v. 
Roe,  184 

4.  If  a  declaration  in  ejectment  is 
intitled  of  a  term  which  has  not  yet 
arrived,  the  error  is  not  material. 
Doe  V.  Roe,  1 86 

5.  If  the  term  in  which  a  declara- 
tion in  ejectment  requires  an  appear- 
ance to  be  made  is  suffered  to  elapse, 
judgment  against  the  casual  ejector 
may  be  obtained  in  the  following 
term  on  the  same  service.  Doe  v. 
Roe,  1 96 

6.  Service  in  ejectment.  Doe  v. 
Roe,  198 

7.  Service  of  the  declaration  in 
ejectment  on  the  wife  on  the  pre- 
mises, and  reading  over  the  notice 
without  explaining  it,  is  sufficient. 
Doe  y.  Roe,  199 

8.  The  capias  against  the  nominal 
plaintiff  in  an  ejectment  need  not 
now  be  issued  previously  to  moving 
for  an  attachment  against  the  lessor 
of  the  plaintiff,  for  non-payment  of 
costs  to  the  defendant  afler  verdict. 
Doe  d.  Fry  v.  Fry,  tSS 

9.  W^here  the  notice  at  the  foot  of 
a  declaration  in  ejectment  was  to  ap- 
pear in  Michaelmas  Term,  and  the 
motion  for  judgment  was  not  made 
till  Hilary  Term,  the  Court  refused 
to  grant  a  rule,  unless  the  defendant 
had  an  opportunity  of  shewing  cause. 
Right  d.  Jeffery  v.  Wrong,  «48 
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EJECTMENT. 


EQUITY. 


10.  Where  premises  are  totally 
deserted,  and  there  is  no  one  on 
whom  service  can  be  effected,  judg- 
ment cannot  be  had  against  the  casual 
ejector,  but  the  proceeding  must  be 
as  upon  a  vacant  possession.  Doe  d. 
Norman  v.  /?oe,  399 

11.  The  affidavit  of  there  being 
no  sufficient  distress  must  be  po<t- 
twe;  the  deponent's  belief  will  not 
do.    Doe  v.  Roe^  413 

12.  Service  on  the  daughter  on 
the  premises  will  not  suffice,  unless 
it  is  shewn  that  the  declaration  came 
to  the  hands  of  the  father,  with  pro- 
per  explanation.    Doe  v.  Roe^      414 

13.  Service  on  an  under  joint- 
tenant  is  a  good  service  on  him  and  a 
joint-tenant.  Doe  d.  Hutchinson  v. 
Roe,  418 

14.  It  is  not  sufficient  to  state  in 
the  notice  at  the  foot  of  a  declaration 
in  ejectment,  that  the  tenant  is  **  to 
appear  in  due  time."  Doe  d.  Forbes 
v.  Roe,  420 

15.  The  Court  will  not  grant  judg- 
ment against  the  casual  ejector,  when, 
from  the  affidavit  in  support  of  the 
motion,  it  appears  that  the  premises 
are  vacant.     Doe  d.  Norman  v.  Roe, 

428 

16.  Service  of  a  declaration  in 
ejectment.  Doe  d.  Courthorpe  v.  Roe, 

441 

17.  Service  in  ejectment.  Doe  d. 
Wether  ell  v.  Roe,  441 

18.  Service  in  ejectment.  Doe  d. 
Mortlake  v.  Roe,  444 

19.  Service  in  ejectment.  Doe  d. 
Visger  v.  Roe,  449 

20.  The  Court  will  grant  a  rule 
nm  for  judgment  against  the  casual 
ejector,  where  the  nature  and  object 
of  the  process  have  been  explained  to 
the  tenant,  but,  in  consequence  of  his 
refusal,  the  declaration  has  not  been 
left  with  him.    Doe  d.  Forbes  v.  Roe, 

452 

21.  Service  in  ejectment  on  the 
wi^  of  the  tenant  in  possession  on 


the  premises,  is  sufficient,  althongb^ 
from  the  conduct  of  the  tenant  and 
his  wife,  his  christian  name  is  D»t 
stated  in  the  notice  at  the  foot  of  the 
declaration.     Doe  d.  Wame  ▼•  Roe, 

517 

%%.  If  the  service  is  regular,  the 

substitution  of  *'  Jacob  "  for  "  SarakT 

is  immaterial.     Doe  d.  Folkes  ▼.  Roe^ 

567 

23.  Service  in  ejectment.  Doe  d^ 
Harris  v.  Roe,  607 

24.  Ejectment  is  not  within  the 
rules  of  Hilartf  Term,  3  WUL  4; 
and  a  declaration  commencing  and 
concluding  in  the  usual  form  is  cor- 
rect.    Doe  d.  Gillett  v.  Roe,        690 

^5,  An  agent  of  the  lessor  of  the 
plaintiff  may  make  the  affidavit  of 
rent  in  arrear  required  in  ejectment 
on  a  vacant  possession.  Doe  d.  Charles 
y.Roe,  752 

26.  Service  in  ejectment.  Doe  d. 
Tucker  v.  Roe,  775 

27.  In  the  C.  P.,  the  motion  for 
judgment  against  the  casual  ejector 
must  be  made  in  conformity  with 
the  rule  of  Michaelmas  Term,  32 
Car.  2.  Doe  d.  Glynn  v.  Roe,       822 


ELEGIT. 

Where  a  plaintiff  has  issued  an 
elegit,  and  has  not  entered  on  the  roll 
the  award  of  elegit  and  the  sheriff's 
return,  and  the  judgment  is  after- 
wards reversed,  the  Court  will  com- 
pel the  plaintiff  to  supply  his  omis- 
sion, at  the  instance  of  the  defendant. 
Casseldine  v.  Munday,  169 


ENTRY  OF  PROCEEDINGS. 

See  Reg.  Gen.  H.  4  W.  4,  r.  2,  p. 
313;  r.  15,  p.  320. 


EQUITY. 
See  Declaration,  4. 


ERROR. 


EXCHEQUER  CHAMBER.     869 


ERROR. 

See  Costs,  15. 

1.  If  a  defendant  brings  a  writ  of 
error  and  puts  in  sham  bail,  the  plain- 
tiff may  treat  them  as  a  nullity,  and 
issue  execution.     Sutcliffe  v.  Eldred, 

184 

2.  If  a  plaintiff  in  error  does  not 
deliver  bis  paper  books  in  due  time, 
and  the  defendant  in  error  delivers 
them  all,  the  latter  is  entitled  to  judg« 
ment.     Best  y.  Prior,  189 

d.  An  infant  plaintiff  suing  by 
prochein  amy  was  nonsuited,  and  then 
sued  out  a  writ  of  error,  but  allowed 
the  return-day  to  pass  without  taking 
any  steps  towards  the  prosecution  of 
it.  The  defendant  then  issued  exe- 
cution against  him  for  the  costs  of 
the  nonsuit : — Held,  that  the  execu- 
tion was  regular,  though  the  writ  of 
error  was  nonprossed;  and  that  it 
was  the  plaintiff's  duty  to  have  pro- 
secuted It,  and  not  have  allowed  it  to 
expire.  Qwere,  whether  an  infant 
plaintiff,  being  nonsuited,  is  liable  to 
be  taken  in  execution  for  the  costs  of 
the  nonsuit?     Dow  v.  Clark,       S0% 

4.  Where  a  defendant  gives  a  cog' 
novit,  and  expressly  agrees  not  to 
bring  a  writ  of  error,  but  notwith- 
standing does  do  so,  the  allowance  of 
such  writ  of  error  is  no  supersedeas, 
and  will  not  prevent  the  plaintiff 
from  charging  him  in  execution. 

Semhle,  that  there  is  a  distinction 

between  a  release  of  errors  and  an 

agreement  not  to  bring  a  writ  of  error. 

.  Best  v.  Gompertz,  S95 

5,  A  notice  of  the  allowance  of  a 
writ  of  error  in  an  action  of  slander, 
stating  the  grounds  of  error  to  be,  that 
the  declaration  and  every  count  there- 
of is  bad,  the  words  not  being  action- 
able without  special  damage,  and  the 
innuendoes  bad  in  law,  sufficiently 
complies  with  9  Reg.  Gen,  H,  T.  4i 
Will.  4.     Robinson  v.  Day,  501 


Reg.  Gen.  H.  4  fV.  4. 

Writ  of  error  no  supersedeas  till 
service  with  points  to  be  argued. 
Ref^.  9,  306 

Execution  if  points  frivolous.  Ibid, 

No  rule  to  certify  and  transcribe. 
Reg.  10,  Ibid. 

Diminution,  assignment  of  error, 
set.  fa.  quare  execut.  non,  rule  for, 
unnecessary.     Reg.  11,  Ibid. 

Proceedings  in  error,  delivery  of. 
Reg.  12,  307 

No  set.  fa.  ad,  au^ndum  errores, 
where  twenty  days  expire  after  the 
10th  of  Aug.     Reg.  13,  Ibid. 

Further  time  allowed.  Ibid. 

Not  to  apply  to  error  in  fines,  &c. 

Ibid. 

Setting  down  case  for  argument. 
Reg.  14,  Ibid. 

Error  books,  delivery  of.  Reg, 
15,  Ibid. 

Proceedings  in  error  not  entered 
before  argument.     Reg,  16,         308 

ESTOPPEL. 

See  Insolvent,   2— Payment  into 
Court,  5. 

EVIDENCE. 

See  Account  Stated,  1 — Reo.  Gen. 
H.  4  Will.  4,  r.  20,  308. 

Upon  a  plea  in  abatement  of  pen- 
dency of  another  action  in  another 
Court  for  the  same  cause,  concluding 
with  a  prout  patet  per  recordtsm,  it  is 
sufficient  to  satisfy  the  plea  if  a  record 
of  a  writ  is  produced.  Kerby  v. 
Siggers,  596 

EXAMINATION  OF  WITNESS. 
See  Caoss-ExAMiNATiON,  1. 

EXCHEQUER  CHAMBER. 
See  Rbo.  Gen.  p.  138. 

EXCHEQUER  SIDE  CLERKS. 

By  the  act  of  1 1  Geo.  4  &  1  Will, 
4,  c.  70,  s.  1 0,  which  opened  the  Court 
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EXECUTION. 


EXTENT. 


o£  Exchequer  to  all  attomie8,and  gave 
them  leave  to  practiae  there  without 
employing  clerks  in  court,  the  privi- 
leges of  the  sworn  and  side  clerks  are 
not  abolished;  and  therefore  they 
may  still  arrest  other  attomies  who 
become  indebted  to  them»  in  the  same 
way  as  they  did  before.  Stokes  v. 
White,  703 

EXECUTION. 

See  Concurrent  Writs,  I — Mar- 
shal, 1 — Sheriff,  8— Teste  of 
Writ,  1. 

1.  An  action  having  been  com- 
menced against  a  surety  on  a  pro- 
missory note,  he  agreed,  that,  if 
the  plaintiff  would  take  proceedings 
against  the  principal,  he  (the  surety) 
would  pay  the  extra  costs  occasioned 
thereby;  the  plaintifl'having  done  so, 
afterwards  issued  execution  against 
the  surety  for  the  balance  due  on  the 
note,  and  also  the  extra  costs:  the 
Court  ordered  the  execution  to  be 
reduced  to  the  extent  of  the  costs  in- 
cluded in  it.     Evans  v  Pugh,       360 

2.  Where  a  defendant  gives  a  war- 
rant of  attorney  to  secure  the  pay- 
ment of  a  sum  of  money  by  instid- 
ments,  and  default  is  made,  he  may 
be  charged  in  execution  for  each  of 
those  defaults  as  they  are  made. 
Davis  V.  GompertZf  407 

3.  Where  a  plaintiff,  from  mistake, 
has  taken  out  a  Ji.  fa.  for  less  than 
the  sum  for  which  he  has  obtained 
judgment,  the  Court  will,  on  condi- 
tions, allow  him  to  take  out  a  Ji,  fa. 
for  die  residue.     Hunt  v.  Passmore, 

414 

4.  If  a  defendant,  liable  in  trover 
for  taking  goods,  pays  rent  due  from 
the  plaintiff  on  the  premises  whence 
they  are  taken,  the  execution  may  be 
limited  to  the  excess  of  the  verdict  in 
trover  "beyond  the  rent  paid.  Plevin 
V.  Henthallf  743 

5.  The  plaintiff  obtained  a  verdict 
at  the  Spring  Assizes ;  the  defendant 


died  on  the  18th  jipril;  coats  were* 
taxed  on  the  Slat,  final  judgnoeDt 
signed  on  the  22nd,  and  a  Ji»fa,  is- 
sued on  the  same  day,  tested  on  the 
first  day  of  the  term.  The  Court  re- 
fused to  set  aside  the  Ji.  fa,  for  the 
irregularity.  Watson  v.  MaskeU,  810 

EXECUTORS. 

See  Administrators,  1  —  Amend- 
ment, 2,  7 — Costs,  2,  9 — Ejbct- 
MEMT«  1 — Release,  1. 

1.  If  an  executor  pleads  a  plea  of 
plene  administravitf  as  well  aa  the  ge- 
neral issue,  the  plaintiff  may  take 
judgment  on  the  plea  of  plene  admsn" 
istravitf  and  go  to  trial  on  the  gene- 
ral issue;  and  where  a  defendant, 
having  so  pleaded,  applied  for  judg- 
ment as  in  case  of  a  nonsuit  for  not 
proceeding  to  trial — The  Court  al- 
lowed the  rule  to  be  discharged  on  a 
peremptory  undertaking  as  to  the 
general  issue,  with  liberty  for  the 
plaintiff  to  take  judgment  of  assets 
quando  aceiderint  on  the  plea  of  plene 
administravit,     Lucas  v.  Jenner,    64 

2.  Where  judgment  is  obtained 
against  an  executor,  in  an  action  on 
the  bond  of  bis  testator,  execution 
cannot  be  issued  in  the  first  instance 
against  the  goods  of  the  executor,  al- 
though he  has  been  guilty  of  a  de- 
vaitavit,  and  has  no  goods  of  the  tes- 
tator in  his  hands;  but  an  action  must 
first  be  brought  suggesting  a  devasta-- 
vit.     Wordy.  Thonuu,  87 

3.  If  judgment  as  in  case  of  a  non- 
suit is  obtained  in  an  action  by  an 
executor,  he  will  be  liable  to  the  costs 
occasioned  by  his  wilfiil  negligence, 
and  not  to  the  coats  of  the  cause. 
WoolUy  V.  Sloper,  208 

4.  An  executor  plaintiff  is  not  lia- 
ble to  costs  on  a  judgment  as  in  case 
of  a  nonsuit.  Pichsp  v.  Wharton,  388 

EXTENT. 

1.  A  plaintiff  having  recovered  da- 


EXTORTION. 


GAME  ACT. 
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mages  for  a  Kbel  against  the  proprie- 
tor of  a  newspaperi  is  not  entitkd  to 
ao  extent  against  the  principal  and 
sureties  in  the  recognisance,  given  by 
them  to  secure  the  payment  of  penal- 
ties, under  the  1 1  Geo,  4  &  1  fVilL 
4,  c.  73,  s.  3.  merely  by  getting  a  re- 
turn of  nulla  bona  to  hji*/a.  issued 
against  the  principal;  but  he  must 
convince  the  Court,  by  affidavit,  that 
every  exertion  has  been  made  to  ob- 
tain satisfaction  from  the  defendant. 
Bennett  v.  Thompson,  137 

S.  The  Court  refused  to  allow  a 
writ  of  immediate  extent  to  be  ante- 
dated.    Rex  V.  Maherley^  383 

EXTORTION. 
See  Lords'  Act,  1. 

FALSE  RETURN. 
See  Stayikg  Proceedinos,  5. 

FELONY. 

In  order  to  entide  a  defendant, 
on  a  charge  of  felony,  to  be  bailed 
before  a  magistrate  in  the  country,  it 
is  not  necessary  to  produce  an  affida- 
vit of  poverty,  if  it  appears  from  the 
other  affidavits  in  the  case,  that  he  is 
in  an  humble  situation  of  life.  Rex 
Booker,  446 

FILING  OF  AFFIDAVIT. 

See  Affldayit,  3,  7. 

FINES  AND  RECOVERIES. 

See  Rbg.  Gen.  M.  4  W,  4,  769; 
H.  4'W.  4, 789 ;  T.  4  W .  4, 834. 

FOREIGN  WITNESS. 

Since  the  1  Will.  4,  c.  %'i,  it  is  dis- 
cretionary with  the  Court  w.hether 
they  will  allow  the  expenses  of  fo- 
reign witnesses  brought  over  for  the 
purposes  of  a  cause,  or  only  the  costs 
,of  a  commission.  M^ Alpine  v.  Coks, 
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FRAUD. 

See  Appearance,  1 — Attorney,  23 
— Discontinuance,  1 — Error,  4 
— Insolvent,  1 — Lien,  1 — Sher- 
ipp,  1,  6 — Stating  Proceedings, 
2 — Waiver,  4. 

FRAUDS  (STATUTE  OF). 

A  guarantie  in  these  terms — '*  As 
you  have  a  claim  on  my  brother  for 
SL  17«.  9d.  for  boots  and  shoes,  I 
hereby  undertake  to  pay  the  amount 
within  six  weeks  from  this  date'* — is 
Toidby  the  Statute  of  Frauds.  Jtme* 
V.  fVillianUt  481 

FRIVOLOUS  DEMURRER. 

1.  A  plea  having  been  demurred 
to,  because  it  was  dated  1 832,  instead 
of  1 833 ;  the  Court  ordered  the  de- 
murrer to  be  set  aside  with  costs. 
Neal  y.  Richardson,  89 

2.  The  Court  refused  to  set  aside 
a  demurrer  under  the  late  rule,  as  be- 
ing frivolous,  the  cause  of  demurrer 
being,  that,  in  debt  on  a  promissory 
note,  it  did  not  appear  that  the  words 
'*  value  received  "  were  in  the  note. 
Creswell  v.  Crisp,  635 

GAME  ACT. 

In  a  conviction  for  a  trespass  in  the 
day-time  under  the  1  8r  2  JVill.  4,  c. 
32,  s.  30,  the  Game  Act,  the  words 
''enter  and  be*' constitute  only  one 
offence. 

In  a  conviction  under  the  same 
section  of  the  same  act,  the  place  of 
committing  the  trespass  may  be  de- 
scribed as  "  certain  land,"  without 
giving  it  a  name,  or  setting  it  out 
with  abuttals. 

As,  by  section  45  of  that  act,  the 
conviction  itself  cannot  be  removed 
out  of  the  inferior  court,  a  verified 
copy  may  be  used,  to  ascertain  whe- 
ther the  conviction  is  valid.  Rex  v. 
Mellor,  173 


S62        IMPERTINENCE. 


INFERIOR  JURISDICTION. 


GOOD  FAITH. 
See  Interlocutory  Judgment,  1. 

GRATIS  DEMURRER. 
See  Gratis  Rejoinder. 

GRATIS  REJOINDER. 

A  defendant,  who  is  under  tenns 
to  "  rejoin  gratis/'  is  not  bound  to 
join  in  demurrer  gratis. 

Two  actions  for  penalties  having 
been  brought  for  the  same  offence, 
and  the  defendant  having  pleaded  the 
prior  action  in  bar  of  the  second,  in 
which  the  declaration  contained  six 
counts,  the  declaration  in  the  former 
action  containing  only  four,  a  Judge 
made  an  order  that  two  of  the  counts 
should  be  struck  out  as  being  unne- 
cessary;  and  the  Court  refus^  to  set 
aside  that  order.    Jonei  v.  Key^  ZQS 

GUARANTIE. 

See  Frauds  (Statute  of),  3. 

HUNDRED. 
See  Amendment,  9. 

HUSBAND  AND  WIFE. 

See  Stating  Proceedings,  7 — War- 
rant OF  Attorney,  5. 

In  an  action  of  trespass  by  husband 
and  wife,  if  a  nonsuit  takes  place,  the 
wife  may  be  taken  in  execution  for 
the  costs,  if  she  has  separate  proper- 
ty.    Hood  et  Ux^  V.  Matthews^  149 

IDEM  SONANS. 
See  Capias,  1. 

IMPARLANCE. 

See  Pleading,  Reg.  Gen.  2. 

Where  a  pkintiff  declares  in  vaca- 
tion, the  defendant  is  entitled  to  an 
imparlance,  notwithstanding  the  ft  & 
S  mil.  4,  c.  39,  s.  11,  and  ft  Beg. 
Gen.  H.  T.  4  WiU.  4,  (Pleading  Rules). 
Frean  v.  Chaplin,  523 

IMPERTINENCE. 

See  Costs,  8. 


INDEMNITY  FOR  COSTS. 

See  STAYiifG  Proceedings,  6,  7. 

INDORSEMENT  (ON  PROCESS) 

See  Appearance — Attorney,  II — 
Capias,  1 — Detainer,  1 — Irks- 
GULARiTT,  6 — Sheriff,  7 — Sum- 
mons, 2. 

1.  If  a  plaintiff*  claims  both  money 
and  damages,  he  need  not  indorse  thie 
amount  of  his  claim  on  the  process. 
Perry  v.  Patchett,  667 

2.  In  an  action  on  a  bail-bond  or 
a  replevin-bond,  it  is  not  necessary 
to  indorse  the  amount  of  debt  and 
costs  pursuant  to  2  Rey.  Gen.  Hilary 
Term  2  Will.  4,  and  5  Reg,  Gen.  Mi^ 
chaelnuu  Term  3  WUL  4.  Romland 
y.  Dakeyne^  832 

INDORSER( ACTION  AGAINST) 

It  is  no  defence  to  an  action  agaimt 
an  indorser,  that  it  was  commenced 
before  a  reasonable  time  had  elapsed 
after  notice  of  the  dishonour;  the 
only  remedy  the  defendant  has  is  to 
apply  to  the  Court  to  stay  proceed- 
ings on  payment  of  costs.  Siggers  ▼• 
LeweSf  681 

INFANT. 

See  Error,  3. 

INFERIOR  JURISDICTION. 

See  Costs,  11. 

1.  A  judgment  in  an  action  of 
ejectment  in  an  inferior  jurisdiction 
is  not  within  the  meaning  of  the  19 
Geo,  8,  c.  70,  s.  11;  and,  therefore, 
if  the  defendant  leaves  the  jurisdic- 
tion, the  judgment  cannot  be  removed 
into  a  superior  court.  Doe  d.  Stans^ 
field  v.  Shipley,  408 

%.  The  role  for  a  certiorari  under 
the  19  Geo.  8,  c.  70,  s.  4,  is  absolute 
in  the  first  instance,  and  applies  to  all 
cases  where  the  defendant  removes 
himself  and  his  effects  out  of  the  in- 
ferior jurisdiction.  Knowlei^.  Lynchf 
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INJUNCTION. 
See  Declaration,  4. 

INQUIRY  (WRIT  OF). 

1.  A  defendant,  who  is  under 
terms  to  take  short  notice  of  trial,  is 
not  bound  to  take  short  notice  of  in- 
quiry. 

A  defendant,  to  whom  an  irregular 
notice  of  inquiry  is  given,  ought  to 
return  it  forthwith,  and  state  what  ob- 
jection he  has  to  it.  Where  a  notice 
of  inquiry  was  given,  with  eight  days 
only  instead  of  fourteen,  and  the  de- 
fendant, instead  of  returning  it,  merely 
gave  notice,  after  the  lapse  of  six 
days,  that  he  intended  to  apply  to  set 
it  aside,  without  stating  the  objection, 
the  Court,  on  making  the  rule  abso- 
lute for  setting  aside  the  inquiry,  re- 
fused costs.     Stevens  v.  Pell^       355 

2.  Notice  of  a  writ  of  inquiry  was 
allowed  to  be  served  by  sticking  it 
up  in  the  office,  and  leaving  it  at  the 
defendant's  last  place  of  abode,  though 
neither  the  process  nor  notice  of  de- 
claration had  been  personally  served. 
Watson  V.  Delcroix,  Sdii 

3.  Where  a  plaintiff  has  obtained 
a  judgment  non  obstante  veredicto^  he 
may  execute  a  writ  of  inquiry  to  as- 
sess his  damages,  without  leave  of  the 
Court.     Shephard  v.  Halls ^        453 

4.  Upon  moving  for  a  new  trial  of 
an  inquiry  of  damages  under  a  judg- 
ment upon  demurrer,  it  is  sufficient 
to  produce  the  under-sherifTs  notes 
verified  by  affidavit.  Stevens  v.  Pell^ 
€29. 

INSOLVENT. 

See  Account  stated,  h — Bankrupt, 
2 — Crown  Debtor,  1 — Lien,  1 — 
Lords'  Act,  2 — Nolle  Prosequi, 
1>— Plea,  5 — Security  for  Costs, 
7. 

1.  An  attorney  who  held  a  cogno' 
vit  for  a  debt,  agreed  with  the  debtor  j 
who  was  about  to  take  the  benefit  of 
the  Insolvent  Act,  and  for  whom  he 
prepared  the  schedule,  and  acted  as 


his  attorney  in  obtaining  his  discharge, 
that  the  debt  should  be  omitted  out 
of  the  schedule,  and  that  the  cognovit 
should  continue  in  force,  notwithstand- 
ing his  discharge.  The  insolvent  ob-' 
tained  his  discharge,  and  the  attorney 
having  issued  execution  on  this  cog^ 
novitf  the  Court  set  it  aside.  Tt&* 
ram  v.  Freeman^  375 

2.  If  a  defendant  gives  a  bill  of 
exchange  for  a  debt,  from  which  he 
has  been  discharged  by  the  Insolvent 
Act,  and  an  action  is  brought  on  that 
bill,  he  must  plead  his  discharge ;  and 
if  he  gives  a  warrant  of  attorney  to 
secure  the  payment,  the  Court  will 
not  set  it  aside.     Philpot  v.  Aslett, 

669 
INSTALMENT. 

See  Execution,  2. 

INTENTION. 
See  Administrator,  1. 

INTERLOCUTORY  COSTS. 
See  Costs  in  the  cause,  2. 

INTERLOCUTORY   JUDG- 
MENT. 

Interlocutory  judgment  cannot  be 
set  aside  because  the  notice  of  declar 
ration  is  irregular. 

Where  a  rule  is  drawn  up  for  set- 
ting aside  the  judgment  for  irregu- 
larity, an  objection  that  it  was  signed 
against  good  faith  cannot  be  enter- 
tained, (though  the  rule  was  moved 
on  that  ground),  that  not  being  an 
irregularity.    Smith  y.  Clarke^     218 

INTERPLEADER. 

See  Landlord   and    Tenant,   2  — 
Staying  Proceedings,  2. 

1.  A  sheriff,  who  applies  to  the 
Court  for  relief  under  the  Interplead- 
er Act,  must  come  as  soon  as  possi- 
ble. Where  goods  were  taken  in  ex- 
ecution by  a  sheriff,  and  a  claim  being 
made  to  them,  the  sheriff  was  pre« 
vented  from  applying  by  a  rule  ob- 
tained by  the  defendant  in  the  action 
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for  setting  aside  the  proceedings  for 
irregularity,  which  rule  was  not  dis* 
posed  of  till  the  JSSrd  of  January^ 
when  it  was  discharged : — Held,  that 
the  sheriff  was  too  late  in  applying  on 
the  3 1  St  of  «/a»uai^,  though  the  shef- 
ifiP  was  in  Suffolk^  and  the  affidavit 
was  sworn  there  on  the  dOth. 

Where  there  is  delay  or  any  cir- 
cumstance to  be  accounted  for,  the 
sheriff  roust  make  a  special  affidavit 
stating  the  facts ;  and  no  supplemen- 
tal affidavit  will  be  allowed.         Ihid, 

Semblef  that  the  sheriff  applying 
under  this  act  ought  to  deny  collu- 
sion.    Cook  v.  AlUfif  1 1 

2,  Where  the  sheriff  applies  to  the 
Court  for  a  rule  under  the  Inter- 
pleader Act,  cause  cannot  be  shewn 
at  Chambers.     Shan  v.  Roberts^    25 

3,  When  the  sheriff  applies  to  the 
Court  for  protection  under  the  Inter- 
pleader Act,  no  one  has  a  right  to  be 
heard  against  the  rule,  unless  he  is 
called  upon  by  the  rule,  though  he  is  in 
fact  a  claimant ;  and  if  he  is  called  on 
in  one  character  he  cannot  appear  in 
another. 

Where  the  landlord  has  a  claim  for 
rent,  and  gives  notice  in  proper  time, 
the  sheriff  ought  to  pay  him,  other- 
wise the  Court  will  make  the  sheriff 
pay  the  costs  of  appearing. 

Where  the  rule  called  upon  assig- 
nees of  a  bankrupt,  who  had  made  a 
a  claim  under  the  JitU  of  bankruptcy, 
but  which  was  afterwards  superseded, 
the  Court  refused  to  make  the  sheriff 
pay  the  costs  of  the  assignees'  ap- 
pearance.    Clarke  v.  Lord,  55 

4.  Where  application  is  made  by 
the  sheriff  for  relief  under  the  Inter- 
pleader Act,  the  Court  will  not  try 
the  merits  of  the  respective  claims 
upon  affidavit.  Bramidge  v.  Adshead^ 

59 

5.  Where  the  sheriff  applies  for 
relief  under  the  Interpleader  Act,  and 
the  claimant  does  not  appear,  the 
judgment  creditor  is  entitled  to  have 
his  costs  from  the  claimant,  but  the 


sheriff  has  no  costs;  but,  if  the  rule 
does  not  pray  for  costs,  the  order 
upon  the  claimant  to  pay  costs  is  only 
conditional,  unless  he  shews  cause 
within  four  days.     PerJans  v.  BwrUm^ 

108 

6.  One  Court  cannot  relieve  the 
sheriff  under  the  Interpleader  Act 
with  respect  to  process  issued  oat  of 
another  Court.     Bragg  v.  Hopkins^ 

151 

7.  Before  the  sheriff  applies  to  the 
Court  under  the  Interpleader  Act,  he 
is  bound  to  inquire  into  the  nature  of 
the  claims  set  up;  and  therefore,  if 
he  brings  parties  before  the  Court  in 
consequence  of  a  claim  which  is  clear- 
ly bad  in  point  of  law,  the  Court  will 
compel  him  to  pay^e  costs.  Bishop 
V.  Hinxmafif  166 

8.  In  order  to  induce  the  Court  to 
interfere  under  the  Interpleader  Act 
in  favour  of  the  sheriff,  an  actual 
claim  to  the  property  seized  most  be 
made.     Isaac  v,  SpiUhury,  211 

9.  Where  an  issue  is  tried  by  di- 
rection of  the  Court,  under  the  Inter- 
pleader Act,  the  unsuccessful  party 
is  liable  for  costs. 

A  party  who  applies  to  the  Court 
by  motion,  without  having  made  ap- 
plication to  the  opposite  party  to  do 
what  the  rule  calls  on  him  to  do,  is 
not  entitled  to  the  costs  of  the  rule,  if 
the  opposite  party,  on  shewing  cause, 
confines  himself  to  the  question  of 
costs.     Bowen  v.  Bramidge,         213 

10.  Where  a  claim  is  made  by  one 
on  behalf  of  another  to  goods  seized 
by  the  sheriff  in  execution,  and,  upon 
a  rule  being  obtained  under  the  In- 
terpleader Act,  neither  party  appears 
to  shew  cause,  the  plaintiff  is  not  en- 
titled to  receive  his  costs  from  the 
sheriff,  but  the  sheriff  and  piaiiltiff 
are  both  entitled  to  their  costs  irom 
the  claimant  or  his  agent,  upon  a  rule 
to  shew  cause.     PhUby  v.  Ikey,  222 

11<  The  sheriff  having  taken  goods 
in  execution  while  there  was  rent  due 
to  the  landlord,  which  he  claimed  of 
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^e  sheriff,  the  latter  brought  the 
landlord,  with  other  claimants,  into 
Court  under  the  Interpleader  Act; 
the  Court  ordered  the  sheriff  to  pay 
the  rent,  upon  the  landlord's  giving 
security,  and  also  to  pay  his  costs: — 
Heldf  that  the  sheriff  was  liable  to 
pay  the  expense  of  the  security.  Clark 
V.  Lord,  227 

12.  Where  an  application  is  made 
to  the  Court  by  the  sheriff  under  the 
Interpleader  Act,  the  Court  cannot 
try  the  right  of  the  different  claimants 
upon  affidavit,  but  roust  direct  an 
issue. 

The  circumstance  of  the  goods 
seized  being  in  the  possession  of  a 
stranger  and  not  of  the  defendant 
against  whom  the  execution  is  issued, 
does  not  prevent  the  sheriff  from  ap- 
plying under  the  act.  Allen  v.  Gib- 
bon, 292 

13.  If  a  claim  to  goods  seized  by 
a  sheriff  is  made  by  the  defendant  on 
behalf  of  another,  which  does  not  ap- 
pear to  be  well  founded,  the  Court 
will  make  him  pay  the  costs  of  the 
sheriffs  application  under  the  Inter- 
pleader Act.     Letvis  v.  Eicke,      336 

14.  The  Court  will  not  give  relief 
to  the  sheriff  under  the  Interpleader 
Act,  unless  an  actual  claim  appears  to 
have  been  made.     Giving  notice  of  a 

Jiat  in  bankruptcy  having  issued  is 
not  equivalent  to  a  claim  by  the  as- 
signees to  the  goods  sold.  Benily  v. 
Hook,  339 

15.  If  the  sheriff,  having  seized 
goods  in  execution,  which  are  claimed 
by  another  party,  delivers  up  part  of 
the  goods  to  the  claimant,  he  thereby 
precludes  himself  from  taking  advau'- 
tage  of  the  Interpleader  Act.  Braine 
▼.  Hunt,  391 

16.  Where  the  sheriff  applies  for 
relief  under  the  Interpleader  Act,  he 
need  not  in  the  affidavit  in  support  of 
the  application  deny  collusion  with 
the  claimants. 

Where  an  execution  creditor  does 


not  appear  on  being  served  with  the 
sheriff's  rule,  the  Court  cannot  bar 
his  claim.      Donniger  v.  Hinxnum, 

494 

17.  Where  a  sheriff  has  seized 
goods  under  stji.fa,,  and  a  claim  to 
them  is  put  in  by  another  person,  he 
is  not  bound  to  accept  an  indemnity 
from  tlie  execution  creditor,  biit  may 
obtain  relief  under  the  1  &  2  fVilL  4,- 
c.  5.8,  s.  6.  Levy  v.  Champneys,  454 

18.  The  sheriff  need  not  deny  col- 
lusion, in  order  to  obtain  relief  under 
the  Interpleader  Act.  Dobbmt  v. 
Green,  o(^ 

19.  The  Court  cannot  give  relief 
under  the  Interpleader  Act  to  stake- 
holders who  are  only  threatened  with 
proceedings;  an  action  must  be 
brought,  and  the  plaintiff  declare,  be- 
fore the  Court  can  interfere. 

A  stakeholder  acting  with  good* 
faith  is  entitled  to  his  costs  of  coming 
to  the  Court  out  of  the  fund  in  dis- 
pute, which  are  ultimately  paid  by 
the  unsuccessful  party.  Parker  v. 
Linnett,  562 

20.  Where  the  sheriff  obtains  a 
rule  for  relief  under  the  Interpleader 
Act,  the  claimants  may  appear  witli- 
out  taking  office  copies  of  the  affida- 
vits on  which  the  rule  was  obtained. 
Mason  v.  Redshaw,  595 

21.  The  sheriff,  in  applying  for  re- 
lief under  the  Interpleader  Act,  should 
come  promptly,  but  a  late  application 
will,  under  special  circumstances,  be 
allowed. 

Where  there  was  great  delay  on  the 
part  of  the  sheriff  in  applying  to  the 
Court,  in  consequence  of  negotiations 
between  the  parties,  and  the  execu- 
tion creditor  afterwards  abandoned 
his  claims,  the  Court  refused  to  make 
the  latter  pay  costs.  Dixon  v.  J?n- 
sell,  621 

22.  Where  the  sheriff  seized  goods 
in  execution  which  were  under  a  dis- 
tress for  rent  due  to  the  landlord,  the 
Court  refused  to  grant  him  relief  un-' 
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der  the  Interpleader  Act,  though  he 
had  applied  for  indemnity  to  the  execu- 
tion creditor,  which  had  been  refused. 
Haythorn  v.  Bush^  641 

2d.  A  party  may  avail  himself  of 
the  Interpleader  Act,  although  he 
claims  a  lien  on  the  goods  against  all 
parties. 

He  is  entided  to  the  costs  of  his 
application  if  he  has  acted  bond  fide. 
Cotter  V.  The  Bank  of  England,  728 

24.  If  a  party  applying  under  the 
Interpleader  Act  acts  fairly,  he  will 
be  allowed  his  costs  out  of  the  pro- 
ceeds of  the  thing  in  dispute,  and  the 
party  ultimately  unsuccessful  must  re- 
pay them.  Duear  v.  Mackintosh,  730 

25.  A  sheriff  is  early  enough  in  his 
apph'cation,  if  he  comes  to  the  Court 
for  relief  under  the  Interpleader  Act 
within  eleven  days  after  notice  of  an 
expected  claim.  Skipper  v.  Lane,  784 

INTRUSION  (WRIT  OF). 
See  Writ  of  Intrusion. 

IRISH  JUDGMENT. 

1.  Where  a  defendant  was  arrested 
in  Ireland  for  the  amount  of  a  bill  of 
exchange,  and  gave  bail  there,  which 
were  discharged  for  a  defect  in  the 
affidavit  to  hold  to  bail ;  and  the  plain- 
tiff, having  afterwards  got  judgment 
in  Ireland,  arrested  the  defendant  a 
second  time,  in  an  action  in  this 
country  on  the  judgment : — Held,  that 
the  defendant  was  entitled  to  his  dis- 
charge.    Gunn  V.  M*CUntock,      660 

IRREGULARITY. 

^ee -Demurrer,  3 — Execution,  5 — 
Interlocutory  Judgment,  1 — 
Laches,  6,  7 — Reasonable  Time, 
1 — Service  of  Process,  S — Sum- 
mons, 6 — Variance,  2,  5. 

1.  The  rule,  that  applications  to 
set  aside  proceedings  must  be  made 
within  a  reasonable  time,  is  construed 
with  reference  to  the  time  when  the 


applicant  first  had  a  knowledge  of  the 
irregularity.  Blackburn  v.  Peat,  293 
2.  If  a  defendant  seeks  to  set  aside 
proceedings  on  the  ground  of  not  hav- 
ing been  served  wiUi  process,  it  must 
appear  by  his  affidavit  that  he  is  the 
defendant  in  the  cause.  Johnson  v. 
Smallwood,  588 

ISSUE. 

See  Reo.  Gen.  H.  4  Will.  4,  r.  5, 
p.  305 ;  r.  1 6,  pp.  327,  329— De- 
claration, 3. 

If  the  issue  is  now  made  up  with 
the  memorandum  formerly  introduc- 
ed, that  the  plaintiff  has  brought  his 
bill  into  Court,  &c.,  it  is  irregular, 
and  the  Court  will  compel  the  pkuo- 
tiff  to  set  it  right.     Hart  v.  Dally, 

257 
ISSUES  (COSTS  OF). 

See  Costs,   17,   21,  24 — Master's 
Discretion,  3. 

JUDGMENT. 

See  Amendment,  4 — Bankrupt,  2 — 
Plea,  1—3  Rbo.  Gen.  H.  4  Will. 
4,  p.  313 — Rule  to  plead,  1 — 
Warrant  op  Attorney — Writs 
of  Trial,  9. 

JUDGE  AT  CHAMBERS. 

See  Attorney's  Bill,  2 — Costs,  16 
— Production  op  Documents,  1. 

Semble,  that  a  Judge  at  Chambers 
has  now  a  power  to  order  costs  to  be 
paid  by  either  party  according  to  his 
discretion.     Hughes  v.  Brandy     131 

JUDGMENT  BY  DEFAULT. 

See  Costs,  2S. 

1 .  Where  several  suffer  judgment 
by  default  in  an  action  on  a  promis- 
sory note,  service  of  the  rule  nisi  on 
one  is  service  on  alL  Figgins  v. 
fVard,  364 

2.  Upon  a  judgment  by  de&ult  or 
on  demurrer,  the  contract  or  contracts 
are  admitted  as  stated  in  the  dedan- 


JUDGMENT,  &c. 

tion,  and  evidence  to  contradict  them, 
which  would  be  good  under  the  gene- 
ral issue,  ought  not  to  be  admitted. 
Stephens  v.  Telly  629 

JUDGMENT  NON  OBSTANTE 
VEREDICTO. 

See  Costs,  12 — Inquiry  (Writ  of)  S. 

JUDGMENT  AS  IN  CASE  OF 
A  NONSUIT. 

See  Costs  of  the  Day,  I,  2,  S — 
Executors,  1,  3,  4 — Peremptory 
Undertaking,  2  —  Service  of 
Rule,  6 — Writ  of  Trial,  2,  5, 
6,7. 

1.  Where  notice  of  trial  was  given 
for  the  second  sitting  in  tlie  term,  is- 
sue having  been  joined  in  the  term, 
•and  the  plaintiff  gave  notice  of  coun- 
termand : — Held,  that  the  defendant 
could  not  move  for  judgment  as  in 
i^ase  of  a  nonsuit,  the  same  term. 
Isaac  V.  Goodman^  84 

2.  If,  afler  a  motion  for  the  costs 
of  the  day  for  not  proceeding  to 
trial,  the  plaintiff  suffers  another  term 
to  elapse  without  giving  notice  of 
trial,  that  is  a  new  default  which  en- 
titles the  defendant  to  move  in  the 
next  term  for  judgment  as  in  case  of 
a  nonsuit.     Dyke  v.  Edwards,       5S 

3.  Upon  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  the  plaintiff  must 
shew  some  excuse,  and  the  defendant 
is  not  obliged  to  accept  a  |)eremptory 
undertaking.  Nicholl  v.  CoUingwood, 

60 

4.  Where  the  plaintiff  makes  de- 
fault in  not  proceeding  to  trial  at  the 
assizes  pursuant  to  his  notice,  and  the 
defendant  in  the  next  term,  without 
moving  for  judgment  as  in  case  of  a 
nonsuit,  merely  applies  for  costs  for 
not  proceeding  to  trial,  and  the  plain- 
tiff again  makes  default  by  not  giving 
notice  of  trial  for  the  next  assizes : — 
semhle,  that  the  defendant  is  not  en- 
titled to  move  for  judgment  as  in  case 
of  a  nonsuit. .     Moseley  v.  Clark,  66 

VOL.  II. 


JUDGMENT,  &c.        ^Q7 

5.  Where  a  defendant  took  out  a 
summons  for  putting  off  a  trial  at  the 
assizes  so  late  before  the  commission 
day  that  the  plaintiff  thought  be  might 
be  put  to  inconvenience  in  getting 
ready  for  trial  if  the  order  was  re- 
fused, and  therefore  countermanded: 
— Held,  that  the  defendant  could  not 
move  for  judgment  as  in  case  of  a 
nonsuit  as  upon  a  default  of  the  plain- 
tiff.    Rendell  v.  Bailey,  1 1 3 

6.  Issue  joined  in  Hilary  Term, 
in  time  for  a  trial  that  term,  but  the 
plaintiff  did  not  proceed: — Held,  ihsit 
the  defendant  was  entitled  to  move 
for  judgment  as  in  case  of  a  nonsuit 
in  rWrn/y  Term.     Anonymous,    122 

7.  Where  a  defendant  is  entitled  to 
judgment  as  in  case  of  a  nonsuit,  for 
not  giving  notice  of  trial,  he  is  not  de- 
prived of  his  right  by  the  plaintiff 
giving  notice  before  the  motion  Is 
made.    Smedley  v.  Christie,         152 

8.  Where  a  plaint  iff  has  once  taken 
his  cause  down  to  the  assizes,  and  it 
has  been  made  a  remanet,  the  defen- 
dant cannot  obtain  judgment  as  in 
case  of  a  nonsuit,  although  the  plain- 
tiff may  have  given  a  subsequent  no- 
tice of  trial,  on  which  he  has  taken  no 
steps.     Gilbert  y.Kirhland,  153 

9.  If  notice  of  trial  be  counter- 
manded at  the  request  of  the  defen- 
dant, he  cannot  obtain  judgment  as 
in  case  of  a  nonsuit,  on  the  ground 
of  not  proceeding  to  trial  pursuant  to 
notice.     Jenkins  v.  Charity,  1 97 

1 0.  Judgment  as  in  case  of  a  non- 
suit cannot  be  moved  for  in  the  term 
for  which  notice  of  trial  had  been 
given.     P reedy  y,Mac/ar lane,    216 

11.  A  plaintiff  who  was  under  a 
peremptory  undertaking  to  pay,  but 
was  prevented  attending  in  person  to 
pay»  by  being  arrested,  was  albwed 
to  set  aside  the  peremptory  rule  for 
judgment  as  in  case  of  a  nonsuic,  on 
payment  of  costs.  Pitt  v.  Evans,  226 

12.  Issue  was  joined  in  Trinity 
Term,  and  notice  of  trial  given  for 
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the  second  sittings  in  Michaelmat 
l*enn,  but  countermanded  in  proper 
time;  the  defendant  then  moved  for 
judgment  as  in  case  of  a  nonsuit, 
there  being  time  in  the  term  to  give 
notice  for  the  sittings  after  term : — 
Held,  too  soon*    Marshal  v.  Forster^ 

228 

13.  If  the  plaintiff  gives  a  suffi- 
cient reason  for  not  proceeding  to 
trial  pursuant  to  his  notice,  the  de^ 
fendant  is  not  entitled  to  judgment 
as  in  case  of  a  nonsuit,  or  to  a  per- 
emptory undertaking,  in  order  to  get 
his  costs,  but  must  take  the  cause 
down  by  proviso.    Monk  v.  Bonham, 

SS6 

1 4.  Where  the  issue  was  dated  in 
Julfft  and  no  notice  of  trial  was 
given: — Heldt  that  a  motion  in  the 
next  Hilary  Term  for  judgment  as  }n 
case  of  a  nonsuit  was  too  early.  Win" 
grove  v.Hodson^  879 

15.  Where  an  action  of  ejectment 
is  brought  on  certain  breaches,  and 
money  is  paid  into  Court  on  one  of 
them,  and  the  plaintiff  takes  it  out, 
and  does  not  proceed  to  trial,  the  de- 
fendant is  entitled  to  judgment  as  kk 
case  of  a  nonsuit.  Doe  d.  Stanley  v. 
Tongoodf  404 

1 6.  Where  a  defendant  has  given 
a  cognovit  for  the  debt  sought  to  be 
recovered  in  an  action  by  the  plain- 
tiff, and  the  plaintiff  does  not  pro- 
ceed to  trial,  and  the  defendant  ob- 
tains a  rule  for  judgment  as  in  case  of 
a  nonsuit,  that  rule  will  be  discharged 
with  costs.     Smith  v.  Joy,  410 

17.  If  a  plaintiff  does  not  proceed 
to  trial  pursuant  to  notice,  at  the  de- 
fendant's request,  he  is  not  entitled  to 
judgment  as  in  case  of  a  nonsuit. 
Doe  d.  Steppins  v.  Lord,  419 

18.  if  a  defendant  unnecessarily 
rules  a  plaintiff  to  enter  the  issue,  he 
is  not  thereby  deprived  of  his  right 
to  obtain  judgment  as  in  case  of  a 
nonsuit.     Sarjeant  v.  Jones,         420 

19.  If  it  appears  that  issue  is  not 


joined  by  Adding  the  smihter,  the  rule 
for  judgment  as  in  case  of  a  nonsuit 
will  be  discharged.  Gilmore  v.  Mel- 
Urn,  632 

20.  If  it  appeal^  doubtful  whether 
issue  has  been  joined  by  adding  the 
similiter,  the  rule  for  judgment  as  in 
case  of  a  nonsuit  will  be  diachaiged. 
Brown  v.  Kennedy,  6S9 

21.  Where  a  peremptory  under- 
taking had  been  given  to  try,  but  the 
plaintiff  neglected  to  go  to  trial  in 
time,  because  it  was  found  that  the  de- 
claration required  amendment,  and  a 
proposal  to  refer  was  going  on: — 
Held,  that  that  was  no  excuse,  and 
that  the  defendant  was  entitled  to 
judgment  as  in  case  of  a  nonsnit. 
Haines  v.  Taylor,  644 

22.  The  Court  will  dischaTge  the 
rule  for  judgment  as  in  case  of  a  non- 
suit, though  the  defendant  swears  the 
cause  is  at  issue,  if  the  plaintiff  swears 
that  the  stmiliter  has  not  been  added. 
Seabrook  v.  Cave,  691 

28.  It  is  no  answer  to  a  motioii 
for  judgment  as  in  case  of  a  nonsuit, 
that  the  action  was  commenced  and 
carried  on  by  an  attorney  without  the 
authority  of  the  plaintiff;  but  the 
proper  remedy  for  the  latter  is  against 
the  attorney.  Mudayy.  Nfiwnum,  695 

24.  Where  a  plamtiff  was  nonsm't- 
ed,  and  the  nonsuit  was  afVerwards 
set  aside  on  payment  of  costs: — Held^ 
that  the  defendant  could  not  after- 
wards move  for  judgment  as  in  case 
of  a  nonsuit,  but  must  take  the  cause 
down  by  proviso.  Ashley  v.  Flax- 
man,  697 

25.  A  defendant  may  move  for 
judgment  as  in  case  of  a  nonaoity 
without  giving  a  term*s  notice  of  pro- 
ceeding, although  the  cause  has  been 
at  issue  more  than  four  terms.  Shan- 
fold  V.  Laxton,  778 

JUDGE'S  ORDER. 
See  Sheriff,  4. 
I.  Where  a  Judge's  order  is  oh- 


JUDGE'S  ORDER. 

tained  in  vacation,  it  cannot  be  made 
a  rule  of  Court  till  the  following 
term.     The  King  v.  Price,  ftSS 

2.  Ifa  defendant  in  an  action  of  re- 
plevin, which  is  made  a  special  jury 
cause,  withdraws  bis  avowries,  and 
the  Judge  directs  him  to  pay  ''all 
costs,**  &at  will  not  include  the  costs 
of  the  special  jury.  BeU  v.  TViin- 
ihorp,  51S 

JUDGE'S  POWER. 

'  A  Judge  at  chambers,  who  stays 
proceedings  on  payment  of  debt  and 
costs,  cannot,  without  the  plaintiiTs 
consent,  allo^  the  defendant  longer 
time  for  the  payment  than  he  would 
be  entitled  to  by  law.     Kirby  v.  El* 

JUDGMENT  RECOVERED. 

See  Reg.  G«k.  H.  4  Will.  4,  p. 
305,  r.  8. 

JURAT. 

See  Affidavit,  2,  9— ^Bail,  18. 

JUROR. 

By  the  operation  of  6  Geo,  4,  c. 
50,  s.  1,  upon  the  letters  patent  ap- 
pointing the  Postmaster-General,  all 
deputies  and  officers  appointed  by 
him  are  exempted  from  serving  as 
jurors.     Ex  parte  Atkinson,         778 

JUSTIFICATIONS. 

See  Costs,  24. 

KING'S    BENCH    (JURISDIC- 
TION OF). 

See  Maoistratbs'  Discretion,  ] . 

KING'S  SERVANT. 
See  Secuuty  for  Costs,  6. 

LACHES. 

See  Affidavit  of  Debt,  7 — Amend- 
ment, 2  —  Arbitration,  6  — 
Award,  3 — Bail,  16— Capias,  7 
— Distringas,  18 — Ejectment,  A, 
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9 — Inqdirt  (Writ  of),  1 — Inter- 
pleader, 2 — Prisoner,  3 — Rea- 
sonable Time,  1— Stayino  Pro- 
ceedings, 4,  8 — Supersedeas,  2 
—Taxation,  3 — Variance,  3 — 
Venue,  7 — Writ  of  Inquiry,  1. 

1.  Where  judgment  was  irregular- 
ly signed,  no  demand  of  plea  having 
been  made,  though  the  defendant  had 
entered  an  appearance,  but  the  plain- 
tiff being  ignorant  of  it,  had  entered 
an  appearance  for  him,  and  gave  no- 
tice of  a  declaration  being  filed,  which 
the  defendant  did  not  object  to,  and 
the  plaintiff  gave  notice  to  tax,  and 
issued  execution,  and  then  the  defen- 
dant took  out  a  summons  to  set  aside 
the  judgment: — the  Court,  without 
entering  into  the  question  whether  a 
Judge  at  Chambers  has  power  to  set 
aside  a  judgment — Held,  that  the  de- 
fendant had  precluded  himself  by  his 
laches  from  applying  to  the  Court, 
and  that  he  should  have  given  notice 
that  the  proceedings  were  irregular, 
and  not  have  allowed  the  plaintiff  to 
take  fresh  steps,  as  if  the  proceed- 
ings had  been  correct.  Rutty  v.  ^r- 
bur,  Se 

2.  Where  there  is  an  irregularity 
in  any  proceeding  had  in  vacation, 
and  there  is  time  in  the  course  of  that 
vacation  to  apply  to  a  Judge  at 
Chambers,  it  is  imperative  upon  the 
party  complaining  to  do  so;  and  he 
cannot  wait  to  move  to  set  aside  the 
proceeding  till  the  first  four  days  of 
next  term,  though  there  has  been  no 
intermediate  step  taken.  Cox  v.  Tul* 
lock,  47 

3.  Where  a  defendant  moved  to 
set  aside  proceedings  to  outlawry  for 
irregularity,  the  last  of  the  proclama- 
tions being  in  August,  and  the  mo- 
tion being  made  at  the  commence- 
ment of  Michaelmas  Term: — HeU, 
too  late,  it  not  appearing  that  the  de- 
fendant was  not  apprized  of  the  first 
commencement  of  the  proceedings, 
but  on  the  contrary  there  being  rea- 
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son  to  believe  that  he  was;  the  onus 
lying  on  the  defendant  to  shew  that  he 
was  ignorant  of  the  proceedings.  An- 
derdon  v.  The  Earl  of  StirUng,  267 
4.  Where  a  defendant  has  been 
discharged  under  the  Lords'  Act  for 
five  years,  it  is  too  late  at  the  end  of 
that  period  to  apply  to  set  aside  the 
order  for  the  discharge.  Hawkins  v. 
Pring,  40 1 

6,  It  is  not  too  late  on  the  25th  to 
take  advantage  of  an  irregularity  in 
declaring  too  soon,  which  has  occurred 
on  the  7th.     Fish  v.  Palmer,       460 

6.  After  the  lapse  of  two  terms, 
the  Court  will  not  discharge  a  de- 
fendant out  of  custody  on  the  ground 
that  his  addition  and  place  of  abode 
are  not  indorsed  upon  the  writ  of  ca* 
sa.     Constable  y.Fothergillf        591 

7.  A  motion  to  set  aside  proceed* 
ings  for  irregularity  was  held  too  late 
after  a  lapse  of  seven  days.  Fynn  v. 
Kemp,  620 

LANDLORD  AND  TENANT. 

See    Sheriff,     S  —  Interpleader 

Act,  22, 

1  •  Where  a  landlord  applies  to  the 
Court  to  compel  his  tenant  to  give 
the  securities  required  by  the  1  Geo. 
4,  c.  87,  it  may  be  also  made  part  of 
the  rule,  that  the  landlord  shall  be  at 
liberty  to  sign  judgment  against  the 
casual  ejector  in  a  case  of  default  on 
the  part  of  the  tenant  to  give  the  re- 
quired security.     Doe  Y,  Roe,      180 

2.  In  order  to  enforce  a  landlord's 
claim  for  rent  in  arrear,  against  as- 
signees, after  a  seizure  under  tiji.fa,, 
he  must  distrain.     Gethin  v.  Wilks, 

189 

8.  If  a  landlord  allows  his  tenant 
to  hold  over  above  a  year,  without 
taking  any  step  to  recover  the  pre- 
mises, he  is  not  entitled  to  the  benefit 
of  the  1  Geo.  4,  c.  87,  s.  1.  Doe  d. 
Thomas  v.  Field,  542 

LAPSE  OP  TIME. 
See  Prisoner,  3, 


LIMITATION  OF  ACTIONS. 

LIBEL. 

See  Attormet,  8. 

LIEN. 
See  Attorney,  4, 15. 

1.  A  verdict  was  obtained  in  an 
action  of  trover  for  2001.  subject  to 
be  reduced  to  Is.  upon  the  artides 
for  which  the  action  was  brought  be- 
ing delivered  up.  Before  tliey  were 
delivered  up,  the  plaintiff  became  in- 
solvent; but  the  defendant,  neverthe- 
less, on  the  application  of  the  assig- 
nee, delivered  up  the  goods  to  him: 
— Held,  that  the  plaintifTs  attorney 
had  no  claim  in  respect  of  his  lien  for 
the  costs,  either  against  the  assignee 
or  the  defendant,  without  shewing 
either  express  notice,  or  making  oat 
a  case  of  fraud.    Bloomfield  v.  Blake^ 

272 

2.  No  set-off  of  judgments  will  be 
allowed,  even  tliough  they  arise  out 
of  the  same  award,  without  satisfying 
the  attorney's  lien.  Domett  v.  Helyer, 

640 

3.  A  reference  of  all  matters  in 
difference  between  parties  cannot* 
under  1  Reg.  Gen.  H.  T.  2  WiU,  4, 
s.  98,  affect  the  attorney's  lien.'  Co- 
well  V.  Betteley,  780 

LIMITING  EXECUTION. 
See  Execution,  4. 

LIMITATION  OF  ACTIONS. 

See  Amendment,  7,  9 — CoNTnru- 
ATiON  OF  Process,  1,  2 — Limita- 
tion or  Actions,  1 — Mbmbbes  of 
Parliament,  1. 

The  Court  will  not  allow  process 
to  be  served  at  the  house  of  the  agent 
of  a  defendant  out  of  the  jurisdiction, 
in  order  to  save  the  Statute  of  Limi- 
tations; but  the  plaintiff  most  pro- 
ceed according  to  the  provisions  of 
tlie  3  &  8  Will.  4,  c.  89,  s.  10.  Friih 
V.  Lord  Don€g4il,  527 


LODGER. 


MASTER'S  DISCRETION.   871 


LODGER. 

See  Distringas,  6. 

LORDS*  ACT. 
See  Laches,  4. 

1 .  The  Court  will  not  interfere  un- 
der the  32  Geo.  2,  c.  2.8,  s.  11,  to  re- 
lieve a  debtor  from  alleged  extortion, 
unless  a  primd  facie  case  of  extor- 
tion is  made  oat  on  the  part  of  the 
petitioner.    Ex  parte  Tighe^        148 

2.  A  prisoner,  who  has  been 
brought  up  under  the  compulsory 
clauses  of  the  Lords'  Act,  and  has  had 
his  sixty  days  allowed,  is  not  pre- 
vented from  taking  the  benefit  of  the 
Insolvent  Act  during  that  time,  and 
assigning  his  effects  to  an  assignee; 
and  that  is  a  good  excuse  for  not  fil- 
ing his  schedule  under  the  Lords' 
Act;  and,  if  he  is  brought  up  again, 
the  Court  will  give  him  time  till  he 
has  been  discharged  by  the  Insolvent 
Act.     Perrotl  v.  Deane^  284 

3.  The  motion  for  bringing  up  a 
prisoner  under  the  compulsory  clauses 
of  the  Lords'  Act,  roust  be  supported 
by  an  express  affidavit  that  all  the 
creditors  have  been  served  with  no- 
tice. - 

Qiuseref  whether  the  Lords'  Act 
extends  to  the  case  of  a  prisoner  who 
is  in  execution  for  debts  under  800/., 
and  also  for  debts  above  JOO/.f 
Grove  v.  Parker,  626 

4.  Under  the  compulsory  clauses 
of  the  Lords'  Act,  the  twenty  days' 
notice  must  expire  before  the  first 
day  of  the  term  in  which  the  defen- 
dant is  to  appear,  or  at  any  rate  be- 
fore taking  out  the  rule  for  his  ap- 
pearance.    Hay  ward  v.  Priest,    737 

MAGISTRATES'  DISCRETION. 

The  Court  of  King's  Bench  cannot 
interfere  to  reduce  the  amount  of 
security  which  the  magistrates  require 
a  defendant  to  give  for  the  preserva- 
tion of  the  peace*    Rex  v.  HoUoway, 

525 


MANDAMUS. 

See  Witness,  1. 

MARSHAL. 

Where,  in  consequence  of  the  death 
of  the  Marshal  of  the  King's  Bench 
Prison,  there  was  no  one  at  the 
gaol  who  would  receive  a  prisoner 
charged  in  execution,  the  Court  en- 
larged the  time.     Harris  v.  Davies, 

624 

MASTER'S  DISCRETION. 

See  Attachment,  8 — Attorney  anb 
Agent,  2 — Costs,  6,  7 — ^1'axa- 
TION,  5,  8,  9. 

1 .  It  is  a  question  for  the  discre- 
tion of  the  Master,  whether  a  witness 
ought  to  be  allowed  for  the  whole 
time  of  his  attendance  at  the  assizes^ 
or  only  a  portion  of  it}  but,  where 
the  Master  has  decided  upon  it,  the 
Court  will  not  review  his  decision. 
Piatt  V.  Greene,  216 

2.  The  Master,  to  whom  a  bill  of 
costs  is  referred  for  taxation,  has  no 
power  to  inquire  into  the  fact  whether 
the  business  charged  for  was  agreed 
to  be  done  for  costs  out  of  pocket. 
Evans  v.  Taylor,  849 

8.  Where  there  are  issues  of  fact, 
and  also  issues  of  law,  occasioned  by 
a  demurrer,  but  the  pleadings  de- 
murred to  being  afterwards  amended 
by  leave,  upon  payment  of  costs,  all 
the  issues  were  made  issues  of  fact : — 
Held,  that  the  Master  was  right  in 
not  allowing  so  much  of  the  briefs 
and  paper  books  for  arguing  the  de- 
murrer as  related  to  the  issues  of  fact. 

In  an  action  on  an  attorney's  bill, 
an  order  for  better  particulars  was 
obtained  on  payment  of  costs: — 
Held,  that  a  charge  for  drawing  the 
bill,  as  part  of  the  costs,  was  properly 
disallowed  by  the  Master.  Jones  v. 
Roberts^  874 

4.  In  taxing  an.  attorney's  bill,  if 
a  full  sixth  is  taken  off,  the  attorney 
is  always  liable  to  pay  the  costs  of 
taxation;  if  less  than  a  sixth  is  taken 
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ofF,  it  is  in  the  discretion  of  the  Court 
to  make  him  pay  the  costs  or  not ; 
and,  therefore,  where  a  large  sum  is 
taken  off,  being  within  a  trifle  of  a 
sixth: — Heldf  that  the  Master  was 
justified  in  charging  the  attorney  w^th 
the  costs  of  taxation.  Baker  v.  Milltf 

382 

5.  A  plaintiff  is  bound  to  have  his 
witnesses  in  attendance  from  the 
commencement  of  the  assizes,  and 
may  therefore  have  the  costs  of  their 
attendance  previous  to  the  trial. 
Cosgrave  v.  Evans,  445 

6.  Where  an  application  was  made 
against  the  deputy  constable  or  bodar 
of  Dovor  CaitUj  on  the  ground  of 
his  having  taken  I'ai'ger  fees  for  este- 
cuting  process  than  those  allowed  by 
the  23  Hen.  6,  c.  9,  but  only  the 
usual  fees  had  been  allowed  by  the 
Master,  the  court  refused  to  interfere, 
but  led  the  party  to  his  remedy  by 
action.     Primrose  v.  Bradley,      662 

MEMBERS  OF  PARLIAMENT. 

Where  a  person  having  privilege 
of  Parliament  has  been  sued  by  bill 
and  summons  before  the  Uniformity 
of  Process  Act  passed,  and  after  the 
commencement  of  the  action  he  loses 
his  privilege,  the  process  should  be 
continued  by  disiringas,  treating  him 
as  an  M.  P.,  in  order  to  avoid  the 
Statute  of  Limitations.  Taylor  v. 
Duncombe,  401 

MERITS. 

See  Absence  of  Witness,  1 — Bail- 
bond,  3 — Ikte&pleabee,  4— Non 
Pros.,  1 — Notice  of  Trial,  d — 
Sheriff,  6 — Stating  Pbocbed- 
iNos,  3,  5. 

MESNE  PROFITS. 
See  Costs,  14. 

MISDESCRIPTION. 

If  the  form  of  action  is  misdescribed 
at  the  commencement  of  a  declara- 
tion, it  is  an  irregularity,  and  not  a 


ground  of  special  demurrer.  MartkaU 
V.  Thomas,  20S 

MISDIRECTION. 

See  New  Trial,  5. 

MISNOMER. 

See  Affidavit,  5 — Distringas,  17. 

A  party  arrested  on  an  attachment 
for  disobedience  to  a  rule  of  Court, 
in  not  paying  costs  pursuant  to  a 
Master's  allocatur,  was  discharged, 
it  appearing  that  Calver  was  writteo 
instead  of  Calvert,  and  the  name  of 
the  Master  to  the  allocatur  was  Day 
instead  of  Dax,     Smith  v.  Caherty 

27G 
MISREPRESENTATION. 

See  Waiver,  4. 

MORAVIAN.  . 
See  Coroner's  Inquisitiok,  1 . 

NEGLIGENCE. 

See  Attorney,    1 — Stating 
CEBiMNGs,  1 — ^Taxation,  9. 

NEW  TRIAL. 

See  Costs,  G,  ftO — Costs  of 
Day,  2 — Inquiry  (Writ  of),  4 — 
Scire  Facias,  7 — Writ  of  Trial, 
4,  10,  11,12,  14. 

1.  A  rule  for  a  new  trial  having 
been  moved  for  by  mistake  in  a  wrong 
Court,  and  the  mistake  not  having 
been  discovered  till  after  the  first 
four  days  of  the  term  had  elapsed, 
the  Court,  under  the  circumstances, 
allowed  the  motion  to  stand  good  as 
of  the  latter  Court.  Piggott  v.  Kemp, 

2.  After  a  motion  for  a  new  trial 
has  been  granted  on  certain  points,  it 
is  irregular  to  make  another  motion 
upon  another  point  respecting  the 
same  cause,  to  come  on  at  the  same 
time.     Robertson  v.  Barker,  39 

5.  Where  a  plaintiflp  gave  notice 
that  he  should  take  the  cause  down 
to  trial  as  an  undefended  cause,  and 
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when  it  was  called  on  the  defendant's 
counsel  s^id  it  was  defended,  where- 
upon it  was  not  tried;  but  the  plain- 
tiff again  took  the  record  down  and 
got  the  cause  tried  as  undefended, 
witliout  any  new  notice  or  setting  it 
down  in  the  paper,  the  Court  granted 
a  new  trial,  without  payment  of  costs. 
Sprigge  V,  Rutherfordy  429 

4.  Where  a  rule  nisi  for  a  new  trial 
is  granted  on  the  terms  of  bringing 
the  amount  of  the  verdict  into  Court, 
the  money  must  be  brought  in  before 
the  rule  nisi  is  drawn  up.  Clare  v. 
Ftestel,  617 

5.  In  an  action  for  penalties  for 
keeping  an  unlicensed  house  for  music 
and  dancing,  &c»,  and  the  evidence 
for  the  plaintiff  was  clear  and  posi- 
tive, and  might,  if  it  was  false,  have 
been  answered  by  evidence  on  the 
other  side,  the  jury  requested  to  have 
the  act  of  Parliament  handed  up  to 
them,  with  which  they  retired  to  con- 
sider their  verdict,  and  found  in 
favour  of  the  defendant :  the  Court, 
under  these  circumstances,  granted  a 
rule  for  a  new  trial,  considering  that 
the  jury  must  have  put  a  misconstruc- 
tion upon  the  act,  and  that  it  was 
equivalent,  therefore,  to  a  mis-direc- 
tion, on  which  ground  alone  a  new 
trial,  in  such  an  action,  is  usually 
granted.     Gregory  y.  Tuffs,         711 

NEWSPAPER  PROPRIETOR. 
See  Extent,  1. 

NISI  PRIUS. 
See  Form  of  Record,  328— Privi- 
lege FROM  Arrest. 

NOLLE  PROSEQUI. 
1.  Where  an  action  was  brought 
against  several  defendants,  and  a  ver- 
dict taken  against  all,  though  it  had 
been  agreed  that  no  evidence  should 
be  given  against  one  of  them,  the 
Court  ordered  a  nolle  prosequi  to  be 
entered  as  to  him,  though  the  assignee 
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of  the  plaintiff,  who  had  since  become 
an  insolvent,  objected.  Bhomfield 
V.  Blake,  .  237 

2.  The  tenant  in  a  writ  of  intru- 
sion is  not  entitled  to  costs  where 
the  demandant  enters  a  «o//e/jro«egtti. 
Williams  dem.,  Harris  ten.  819 

NON  EST  FACTUM  (PLEA  OF). 

See  Annuity,  1. 

NONPROS. 

See  Error,  3 — Second  Action,  1. 

1.  The  affidavit  in  support  of  a 
motion  to  set  aside  a  judgment  of 
nonpros,  should  state  either  that  there 
is  a  good  cause  of  action  on  the 
meriis,  or  that  there  is  a  present 
cause  of  action.     Cortessos  v.  Home, 

134 

0 

2.  In  an  action  against  several  de- 
fendants, a  judgmen^  of  nonpros 
cannot  be  signed  until  all  have  ap- 
peared. ^^7 

NONSUIT. 
See  Error,  1— Variance,  1. 

NOTICE. 
See  Lien,  1. 

NOTICE  OF  ACTION. 

An  officer  of  the  Southwark  Court 
of  Requests'  Act  (46  Geo.  3,  c. 
Ixxxvii.)  is  entitled  to  fourteen  days' 
notice  of  action,  under  s.  21,  for  a 
trespass  committed  in  the  bond  Jide 
pursuit  of  a  person  named  in  his  war* 
rant,  although  the  party  was  not  in 
the  locus  in  quo,  and  he  had  no  reason- 
able grounds  for  supposing  she  was. 
Cook  V.  Clark,  732 

NOTICE  OF  DECLARATION. 
See  Interlocutory  Judgment,  1. 

NOTICE  OF  DISHONOUR. 

See  Indorser  (Action  against). 

NOTICE  OF  MOTION. 

See  Staying  Proceedings,  10. 


874     NOTICE  OF  TRIAL. 


PAUPER. 


NOTICE  OF  TRIAL. 
i$'eelMauiRY(WaiTOF),l — Judoukmt 
AS  IN  Case  of  a  Nonsuit,  I — New 
Trial,  S — Supersedeas,  d. 

1 .  A  continuance  of  notice  of  trial 
must  be  given  two  days  before  the 
expiration  of  the  original  notice :  and 
where  the  notice  of  trial  was  for 
Monday,  and  the  notice  of  continu- 
ance was  given  on  Saturday: — Held, 
bad,  for  Sunday  was  no  day  for  that 
purpose.     Wardle  v.  Ackland,      28 

S.  Where,  in  a  country  cause,  a 
defendant  undertakes  to  accept  short 
notice  of  trial,  he  is  entitled  to  four  days' 
notice  before  the  commission  day,  al- 
though, from  the  length  of  the  plead- 
ings, issue  is  not  joined  soon  enough 
to  admit  of  so  many  days.  The  plain- 
tiff having  obtained  a  verdict,  with 
only  three  days'  notice,  the  defendant 
being  an  executor,  the  Court  granted 
a  new  trial  without  an  affidavit  of 
merits.     Lawson  v.  Robinson^        69 

S,  Where  a  verdict  was  obtained 
in  the  absence  of  defendant,  on  ac- 
count of  no  notice  of  trial  being  given, 
the  Court  set  the  verdict  aside,  though 
the  defendant  did  not  swear  positively 
to  a  good  defence  on  the  merits.  Wil' 
Hams  V.  IVUliamSf  350 

4.  A  continuance  of  notice  of  trial 
on  Friday  for  Monday  is  sufficient. 
Stewart  v.  Abraham,  709 

NULLITY. 

See  Administrators,  2 — Bail,  1 — 
Plea,  1 — Prisoner,  3. 

1.  Wliere  a  declaration  was  de- 
livered in  the  name  of  a  person  as 
the  attorney,  but  who  in  fact  was  not 
so,  it  was  held  that  the  defendant 
could  not  treat  the  declaration  as  a 
nullity,  and  sign  judgment.  Bayley 
V.  Thomson,  655 

3.  A  motion  to  set  aside  an  inter- 
locutory judgment  for  irregularity, 
which  was  signed  because  a  plea  was 
pleaded  in  the  name  of  a  person  who 
was  not  an  attorney: — Held,  in  time 


on  the  23rd,  the  day  of  executing  the 
writ  of  inquiry,  though  the  notice  of 
executing  the  inquiry  was  served  on 
the  15th  of  May. 

A  plaintiff  cannot  treat  sach  a  pies 
as  a  nullity.     Hill  v.  Milts,         69S 

OCCUPATION. 
See  Account  stated,  2, 

ORDER  OF  REMOVAL. 

An  order  of  justices  under  the  35 
Geo.  3,  c.  101,  sufficiently  states  the 
chargeability  of  a  woman,  by  stating 
her  to  be  ''a  widow  now  pregnant.** 
Pattnngton  v.  Cotiinghamy  473 

OUTLAWRY. 

See  Distringas,  7  —Laches,  3. 

If  a  defendant  is  discharged  from 
an  outlawry  conditionally  on  his  suf- 
fering eight  months'  imprisonment, 
the  Court  will  not  reverse  the  out- 
lawry until  the  eight  months'  impri- 
sonment have  been  suffered*  Dueom 
y.  Baker,  517 

PALACE  COURT. 
See  Costs,  11. 

PAPER  BOOKS. 

It  is  too  late  to  deliver  paper  booka 

on  Saturday  evening,  for  an  argument 

on  Monday  morning.      Darker  ▼. 

Darker,  88 

PARTICULARS. 

See  Variance,  1. 

PARTIES  (DESCRIPTION  OF). 
iS^ee  Reo.  Gen.  H.  4  W.  4,  r.  21,  321 

PARTNERS. 
See  Stay  of  Proceedings,  6. 

PAUPER. 
See  Felony — Order  op  Removal,  1 

— Security  por  Costs,  5. 

1.  A  rule  requiring  a  pauper  to  pay 
the  costs  of  the  day,  fornot  proceeduig 
to  trial,  is  nisi  in  die  first  instance. 
Doe  d.  Lindsey  v.  Edwards,       468- 

2.  If  a  pauper  withdraws  his  re- 
cord because  he  is  not  prepared  with 
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PAYMENT. 


PEER. 
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a  certain  necessary  document  at  the 
assizes,  the  Court  will  compel  him  to 
pay  the  costs  of  the  day.  Doe  d. 
Lindsey  v.  Edwards,  471 

PAYMENT. 

iS'ff  Appropriation  OF  Payment,  1,  2, 

PAYMENT  INTO  COURT, 

See  Costs,  1 9 — Judgment  as  in  Case 
OF  A  Nonsuit,  15 — Reo.  Gen.  H. 
T.  4  W.  4,  rr.  17, 18, 19,  p.  320-1 
— Tender,  1. 

1.  Where  a  motion  is  to  be  made 
to  take  out  money  paid  into  Court  by 
a  defendant  in  lieu  of  bail,  notice  of 
the  motion  should  be  given  to  the  so- 
licitor, of  the  Trei^ury. 

Semble,  that  poundage  cannot  be 
claimed  on  money  so  paid  in,  where 
It  is  not  sufficient  to  satisfy  the  amount 
of  the  plaintifTs  verdict.  Haines  v. 
Nairn,  48 

%.  Where  a  defendant  took  out  a 
summons  to  stay  proceedings  on  pay- 
ment of  a  certain  sum  with  costs,  and 
the  plaintiff  refused  to  accept  it,  but 
afterwards,  when  the  money  was  paid 
in  under  a  rule  of  Court,  took  it  out 
and  discontinued: — Held,  that  the 
plaintiff  was  only  entitled  to  costs  up 
to  the  time  of  the  first  offer,  though 
he  stated  as  a  reason  for  not  proceed- 
ing, that  he  could  not  find  a  material 
witness.     Hale  v»  Baker,  \%5 

8.  Where  money  is  paid  into  Court 
under  the  7  &  8  Geo.  4,  c.  71,  in  Ueu 
of  bail,  and  issue  is  joined,  applica- 
tions to  take  it  out  must  be  made  be- 
fore issue  joined.     Hanwell  v.  Mure, 

155 

4.  In  an  action  of  debt  the  defen- 
dant pleaded  the  general  issue  as  to 
part,  and  as  to  the  other  part  a  ten- 
der, but  omitted  to  pay  the  money 
into  Court:  judgment  having  been  on 
that  account  signed  as  for  want  of  a 
plea,  the  Court  set  aside  the  judg- 
ment for  irregularity*  Chapman  v. 
Hicks,  641 


5.  In  an  action  of  indebitatus  as^ 
sumpsit  against  several,  on  an  alleged 
joint  contract,  if  money  is  paid  into 
Court  generally,  die  defendants  are 
estopped  from  proving  that  some  of 
them  were  not  parties  to  the  contract. 
Ravenscroft  v.  Wise,  676 

6.  Where  a  whole  count  applies  to 
a  demand  for  unliquidated  damages, 
money  cannot  be  paid  into  Court  on 
a  part  of  it.  Hodges  v.  Lord  Litch' 
field,  741 

7.  Money  may  be  paid  into  Court 
on  one  of  several  breaches  of  a  cove- 
nant contained  in  a  lease  set  forth  in 
a  declaration,  if  the  plaintiff's  parti- 
cular specifies  the  sum  he  claims  on 
that  breach.     Smith  v.  King,       750 

8.  The  plaintiff  has  a  right  to  the 
costs  of  applying  to  take  money  out 
of  Court,  which  has  been  paid  in  lieu 
of  bail.    Freeman  y.  Pagamni,    776 

PEER. 

See  Security  for  Costs,  6,  9. 

PENAL  ACTION. 

See  Compounding  Penal  Ac- 
tion, 1. 

PENDENCY  OF  SUIT. 
See  Evidence,  1. 

PEREMPTORY   UNDERTAK- 

ING. 
iSee  Judgment  as  in  case  of  a  non- 
suit, 8,  18,  21. 

1.  In  support  of  a  rule  to  enlarge 
a  peremptory  undertaking,  where  Uie 
plaintiff  has  made  only  one  default, 
in  consequence  of  the  absence  of  a 
material  witness,  the  affidavit  need 
not  state  the  name  of  that  witness. 
Monl/ort  v.  Bond,  408 

S.  Where  a  plaintiff  has  given  a 
peremptory  undertaking  (but  not  by 
rule),  the  rule  for  judgment  as  in  case 
of  a  nonsuit  for  not  fulfilling  that  un- 
dertaking is  nisi  in  the  first  instance. 
Vokinsv.  Sncll,  411 
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PLEA. 


PLEADING. 


PERSON  (DEFENCE  IN). 
See  Dbfevcs  in  Pebaon,  1. 

PLEA. 

See  Amendment,  8 — ^Nullity,  1. 

1 .  A  plea,  being  delivered  after  nine 
o'clock  in  the  evening,  cannot  be  treat- 
ed as  a  nullity ;  and  a  judgment  signed 
on  that  ground,  and  tko  notice  having 
been  given  of  the  objection  to  the  de- 
fendant, was  set  aside.  Horsley  v. 
Purdm^  %%% 

2.  If  a  plaintilFgives  a  greater  num- 
ber of  days  for  pleading  than  by  the 
practice  of  the  Court  is  required,  the 
defendant  is  entitled  to  avail  himself 
of  that  greater  number.  Solomonson 
v.  Parker^  405 

3.  If  the  time  for  pleading  does 
not  expire  until  after  the  10th  of  Au^ 
glut,  although  it  may  be  enlarged  time, 
the  defendant  has  still  the  same  time 
for  pleading  as  if  the  declaration  had 
been  filed  or  delivered  on  the  S4th  of 
October.  Wilson  v.  Bradslocke,    416 

4.  A  special  pleaof  juBti6cation,  be- 
sides the  general  issue,  will  not  now  be 
allowed,  where  the  special  matter  may, 
by  statute,  be  given  in  evidence  under 
the  latter  piea.     Neale  v.  M^Kenzie, 

702 

5.  A  plea  of  a  discharge  under  the 
Insolvent  Debtors'  Act  was  held  bad, 
because  it  did  not  admit  the  existence 
of  the  cause  of  action.  GotUd  v.  Ras^ 
perry,  707 

6.  In  plea  of  judgment  recovered, 
number  of  roll  stated  in  margin.  8 
Reg.  Gen.  H.  4  W.  4,  ^0& 

PLEADING. 

See  Account  stated,  3 — Costs,  10, 
15  —  Declaration,  3  —  Ej  ect- 
MENT,  2, 4 — Evidence,  1 — Gratis 
Rejoinder — Nullity,  2 — Plea, 
4 — Rule  to  plead,  4 — Set-off 
(Plea  of),  1 — Venue,  13. 

1.  To  debt  on  a  recognizance  of 
bail,    the  defendant  having  pleaded 


that  no  ca.  sa.  issued,  to  which  the 
plaintilF  replied,  that  a  ca^  sa,  did  is- 
sue directed  to  the  sheriffs  of  London, 
and  the  defendant  rejoined  that  the 
original  action  was  brought  in  Mid^ 
dlesex,  and  not  in  London,  which  the 
plaintiff  denied  in  his  surrejoiDder, 
and  concluded  with  a  verification  by 
the  record : — Held,  on  special  demur- 
rer, that  the  conclusion  was  proper. 
Darling  v.  Gumey,  101 

2.  To  a  declaration  on  a  bill  of  ex- 
change with  the  common  counts,  the 
defendant  pleaded  that  the  bill  of  ex- 
change in  the  first  count  mentioned 
was  paid  when  due;  and  abo,  as  t» 
the  first  count,  that  he  did  not  pro- 
mise ;  and  as  to  the  other  counts,  that 
he  put  himself  upon  the  country : — 
Held,  that  the  plaintiff  was  justified 
in  treating  each  as  a  separate  jJea, 
though  the  second  was  declared  inad- 
missible by  the  new  rules,  and  the  last 
put  nothing  in  issue;  and  that  be  was 
therefore  justified  in  signing  judg- 
ment, there  being  no  signature  to  the 
leas,  or  rule  to  plead  double.  Hock" 

V.  Sutton,  7M 

Reg.  Gen.  H.  4  W.  4. 

All  pleadings  are  intitled  of  the 
day  and  year  when  pleaded,  and  so 
entered  of  record,     keg.  l,  SIS 

No  continuances  to  be  entered. 
Reg.  2,  Ibid, 

Not  to  affect  the  times  of  proceed- 
ing. Ibid. 

Flea,  puis  darrein  continuance^  af- 
fidavit to  verify.  Ibid. 

Several  counts  and  pleas,  where  al- 
lowed.    Reg.  5,  414 

Examples  in  declarations.       Ibid. 

Contract  with  condition.  Ibid. 

Non-delivery  of  bill  in  payment. 

Ibid. 

Not  acceptingand  paying  Ibf  goods. 

Ibid. 

Bills  and  notes.  Ibid, 

Policies.  315 

Premium.  Ibid. 

Charter-parties.  Ibid. 


plei 
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PLEADING. 


PLEA. 
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Freight  815 

Demise,  and  use  and  occupation. 

Ibid. 
Misfeasanoe.  iHd* 

lAoakasapce.  Ihid. 

Trespass.  Ibid, 

IndebiUOus  asswmpsU.  Ibid. 

Account  stated,  516 

Several  breaches^  Ibid. 

Instances  of  pleas  and  avowries, 
&C.  Ibid. 

Payment.  Ibid. 

Accord  and  satisfaction — release. 

Ibid. 

Liability  of  third  party.  Ibid, 

Agreement  to  forbear  in  coDsidera- 
tioQ  of  liability  of  third  party.     Ibid. 
Lib.  ten.,  easement,  right  of  way, 
right  of  common,  common  of  turbary 
and  estovers.  Ibid. 

Right  of  common.  8-17 

Right  of  way.  Ibid. 

Distress  for  rent  and  damage  fea- 
sant. Ibid^ 
Distress  for  rent.                     Ibid. 
The  above  cases  instance^  only. 

Ibid. 

Violation  of  these  rules,  how  taken 

advantage  of.     R^g^  6,  Ibid. 

Costs  of  counu  and  pleas.  Reg*  7, 

818 
Special  venue.  Eeg.  8,  Ibid. 
Local  description.  Ibid* 

Commencement  and  conolusion  of 


PlSADINOS  in.  PARTICOLAIl  AcTIOKS. 

Assumpsit. 
Effect  of  non-assumpsit.     Reg.  I , 


pleas,  &c.    Reg.  9, 
Commencement  of  pi 


819 

Reg.  10, 

Ibid. 

Second  plea.    Reg.  11,  /frtrf. 

Protestation.    Reg.l%g  Ibid. 

Traverses.     Reg.  18,  Ibid. 

Opposite  party  may  ^ead   over. 

Ibid. 
Form  of  demurrer.  Ibid. 

Joinder  in  demurrer.  Ibid. 

Commencement  of  declaration  after 
plea  of  nonjoinder.    Reg.  20,       82 1 
Character  of  assignees,  &c.  to  be 
taken  as  admitted  unless  specially  de- 
nied.    Reg.  21.  Ibid. 


Instances. 

Warranty. 

Policy. 

Carriers  and  bailees. 

Agents. 

Goods  sold. 

Money  had. 


Ibid. 

Ibid. 

Ibid. 

Ibid. 

Ibid. 

Ibid. 
Bills  and  notes  no  general  issue,  SftS 
In  assumpsit,  matters  in  confession 
and  avoidance  to  be  pleaded  specially. 

Ibid. 
Statement  of  interest  of  assured. 

Ibid. 

In  Covenant  and  Debt. 

Non  est  factum.  Ibid. 

NU  debet.  Ibid. 

General  issue  in  debt.  824 

Matters  in  confession  and  avoidance 
pleaded  specially.  Ibid. 

Pleas  in  other  actions.  Ibid. 

Detinue, 

Non  detinet. 

I  In  case. 

Effect  of  not  guilty. 
Other  pleas. 

Instances. 

Nuisance. 

Right  of  way. 

Trover. 

Slander, 

Escape. 

Carriers. 


Ibid. 

Ibid. 
Ibid. 

Ibid. 
825 
Ibid. 
Ibid. 
Ibid. 
Ibid. 
Matters  in  confession  and  avoid- 
ance pleaded  specially.  Ibid. 

In  Trespass. 

Abuttals  in  declaration.  Ibid. 

Effect  of  not  guilty  in  trespass  gti. 
cl  ft.  Ibid. 

In  trespass  de  bon.  asp.  826 

Right  of  way.  Ibid. 

Common  of  pasture.  Ibid. 

Similar  pleas.  Ibid. 

Commencement  of  the  rules.  Ibid. 
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PRISONER. 


PROCHEIN  AMY. 


POSSESSION  (WRIT  0F> 

Where  a  sheriff's  o£Bcer  taking  pos- 
session under  a  kab,  fac.  po9,  is  dis- 
possessed before  he  delivers  posses* 
sion  to  the  lessor  of  the  plaintiff,  it  is 
necessary  that  it  should  appear  that 
the  persons  dispossessing  are  acting 
in  concert  with  the  defendant,  before 
a  fresh  writ  can  issue.  Doe  d.  Thomp* 
son  V.  Mirehouse^  200 

POSTMASTER-GENERAL. 
See  Juaoa,  1. 

POUNDAGE. 

See  Paymxnt  into  Court,  1 . 

POVERTY. 
See  FxLONT. 

PRECIPE. 
See  Capias,  13. 

PREGNANCY. 
See  Ordbr  of  Rbmoyal,  1. 

PRESUMPTION. 
See  Order  of  Rbmoyal,  1 . 

PRINCIPAL  AND  SURETY. 

See  Bail,  20 — Bail-bond,  4 — Exe- 
cution, 1. 

PRISONER. 

See  Bail,  8,  14— Cognovit,  1— Fe- 
lon Y — Irregularity,  6 — Lords' 
Act,  1 — Marshal,  1 — Superse- 
deas, 1,  2,  8,  4 — Venue,  5. 

1.  Where  a  defendant  is  detained 
in  the  custody  of  the  warden  on  pro- 
cess issuing  out  of  the  King*s  Benchy 
the  declaration  should  state  him  to  be 
in  the  custody  of  the  warden,  and  it 
is  not  necessary  to  bring  him  up  by 
hah,  corf,  to  charge  him  with  a  de- 
claration.    Barneii  v.  Harris^      186 

2.  Where  a  part  of  a  debt  has  been 
levied,  and  the  defendant  is  detained 
on  a  hab,  corp,  ad  satisfaC'  for  the  re- 
sidue, it  is  not  necessary  to  refer  on 


the  latter  writ  to  the  amount  of  the 
levy  made. 

Where  1  Reg.  Gen.  H.  2  W.  4,  s. 
5,  as  to  the  addition  of  deponents, 
need  not  be  strictly  complied  with. 
OreenY.Foeier^  191 

3.  If  a  writ  of  execation,  on  which 
a  defendant  is  charged  in  custody,  is 
a  nullity,  the  lapse  of  time  does  not 
waive  his  right  to  apply  for  his  dis- 
charge.    Mortimer  v.  PiggoU^     615 

A  prisoner  in  the  custody  of  the 
marshal,  if  detained  on  process  from 
the  Common  PleaSy  need  not  now  be 
removed  into  the  custody  of  the  war- 
den, in  order  to  be  charged  with  a  de- 
claration.    Millard  v.  AftUmon,  723 

PRIVILEGE  FROM  ARREST. 
See  Uniformity  of  Process  Act,  S. 

1.  A  practising  barrister  is  privi- 
leged from  arrest  whilst  he  is  on  his 
return  from  Court.  Luntly  v.  Na* 
thankly  &\ 

2.  Where  a  party  to  a  cause  is  ar- 
rested upon  process  out  of  another 
Court,  while  attending  at  Nin  Prius  in 
expectation  of  its  coming  on,  he  must 
apply  for  relief  to  the  Judge  at  Nisi 
Prius,  or  to  the  Court  out  of  which 
the  process  issues,  and  not  to  the 
Court  in  which  the  cause  is.  Pili  v. 
Evans,  223 

3.  The  privilege  of  freedom  from 
arrest,  which  is  allowed  to  ambassa- 
dors* servants,  is  the  privilege  not  of 
the  servant  but  of  the  ambassador ; 
and,  if  the  latter  does  not  interfere, 
the  Court  will  not  grant  relief  to  a  de- 
fendant who  has  been  arrested,  unless 
he  shews  a  dear  case  of  service  either 
as  domestic  servant  or  under  a  luring. 
Fisher  v.  Begrez^  279 

4.  Where  a  defendant  is  discharged 
from  lawful  custody,  he  is  entitled  to 
no  privilege  from  arrest  redamdo. 
Ooodman  v.  London,  504 

PROCHEIN  AMY. 
See  Error,  3. 


REASONABLE  TIME. 

PRODUCTION  OF  DOCUMENT. 

See  Costs,  16. 
A  party  who  holds  an  agreement 
of  which  there  is  only  one  part,  is 
bound  to  give  a  copy  to  the  other  side 
without  imposing  any  terms.  An  ap- 
plication for  a  copy  of  an  agreement 
ought  to  be  made  to  a  Judge  at  cham- 
bers, and  not  to  the  full  Court.  Read 
V.  Coleman,  S54 

PROHIBITION. 
A  defendant  cited  in  the  Ecclesias- 
tical Court  must  appear  before  he  can 
apply  for  a  prohibition.     Ex  parte 
Law,  528 

PROSECUTOR. 

The  prosecutor  has  a  right  to  re- 
move his  indictment  at  any  time  be- 
fore trial,  and  the  Court  has  no  juris- 
diction over  the  costs  consequent  on 
exercising  that  right.  Bex  v.  Pas- 
man,  ^^^ 

PROUT  PATET  PER  RECOR- 
DUM  (ALLEGATION  OF). 

See  Evidence,  1. 

PUIS    DARREIN    CONTINU- 
ANCE. 

See  Pleading  Rules,  p.  813— Re- 
lease, 1. 

PUTTING  OFF  ARGUMENT. 

See  Scire  Facias,  7. 

QUAKER. 

See  Coroner's  Inquisition,  1. 

QUI  TAM. 
See  Stating  Peocehdings,  6. 

REASONABLE  TIME. 

See  Indorsee  (Action  against) — 
Irregularity,  I — Nullity,  2. 

The  rule  that  an  application  to  set 
aside  proceedings  for  irregularity  must 
be  made  in  a  reasonable  time  applies 
as  well  to  the  case  of  a  prisoner  as  to 
other  persons.   Primrose  v.  Baddeley, 

850 


REPLEVIN. 
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RECORD  (PASSING). 
See\%  Reg.  Gen.  H.  4  W.  4  (Prac- 
tice Rules),  808. 

RECOVERIES  AND  FINES. 

See  Reg.  Gen.  M.  4  W.  4,  p.  769— 

H.  4  W.  4.  p.  789. 

RECORD  (NISI  PRIUS). 
See  Form  No.  2,  p.  828. 

REFERENCE. 
See  Lien,  8. 

RELATION. 

See  Execution,  860 — Warrant  of 
Attorney. 

RELEASE. 

1 .  Where  an  action  was  brought  by 
two  of  four  executors,  for  the  balance 
of  an  account,  and  the  other  two  exe- 
cutors released  the  action,  which  re- 
lease was  pleaded  puu  darrein  contin^ 
uance,  the  Court  refused  to  set  it 
aside.     Herbert  v.  Piggott,  59it 

2.  Where  a  release  of  a  witness  haa 
been  executed,  and  before  it  is  deli- 
vered to  him,  the  name  of  another 
witness  is  introduced,  and  the  instru- 
ment re-executed,  it  is  not  necessary 
to  have  a  fresh  stamp. 

Qucere,  whether  one  stamp  is  suffi- 
cient on  a  release  of  two  witnesses? 
Spicer  v.  Burgess,  769 

REMOVAL  OF  INDICTMENT. 
See  Prosecutor. 

RENDER. 
See  Bail^Bond,  2,  6 — Bankrupt,  3. 

The  time  for  rendering  a  bank- 
rupt defendant  in  discharge  of  his  bail 
will  not  be  enlarged  in  the  case  of  a 
London  fiat.     Coombs  v.  Dod,     766 

RENT. 
See  Account  Stated,  2. 

REPLEVIN. 
See  Indorsement  (on  Process),  2. 

The  sureties  in  a  replevin-bond  are 
only  liable  for  the  value  of  the  goods 


S80        RULE  TO  PLEAD. 


SCIRE  FACIAS. 


seized  and  double  costs;  and  if  that 
value  exceeds  tlie  amount  of  rent  due, 
they  will  only  be  liable  for  the  rent. 
Hunt  y.  Round,  55S 

RESCUE. 
See  S^ERiFf '&  RifcToaXy  1. 

RESIDENCE. 
See  Capias,  JS,  3, 4 — Summons,  2. 

RETURN  OF  WRIT. 

See  Sheriff,  5. 

RULE. 

See  Attachmxnt,  9 — ^Costs,  1, 2£ — 
Rule  to  Plead,  4 — Service  of 
Rule,  1,  2,  3,  4,  5. 

A  party  upon  whom  the  rule  does 
not  call  is  not  obliged  to  appear  and 
shew  cause,  because  he  is  served  with 
the  rule;  and,  if  he  does,  the  Court 
will  notgivehim  his  costs  of  appearing. 

Where  a  rule  is  enlarged  from  Tru- 
nt^y  Term  to  Michaelmas  Term,  affi- 
davits filed  a  week  before  the  latter 
term  are  in  time.  Johnson  v.  Mew" 
riatty  343 

RULE  TO  PLEAD. 

1<  Where  the  declaration  and  rule 
to  plead  were  both  in  vacation,  a 
judgment  signed  in  the  next  term 
without  a  new  rule  to  plead — Held, 
regular.     Mould  v.  Murphy^         54 

2.  Where  a  declaration  is  amended, 
with  tiberty  for  the  defendant  to  plead 
de  novOf  and  the  plaintiff  merely  adds 
more  counts  for  the  same  cause  of  ac- 
tion, if  the  old  pleas  apply  to  the  new 
declaration,  the  plaintiff  cannot  sign 
judgment  as  for  want  of  a  plea,  with- 
out a  rule  to  plead,  or  demand  of 
plea.     Fogg  y.  Borstey,  107 

3.  Where  the  tLedaration  is  deli- 
vered in  the  term,  judgment  may  now 
be  signed  in  the  following  term  for 
want  of  a  plea,  without  giving  a  rule 
to  plead  of  the  term  oi  which  the 
judgment  is.     Pry er  v.  Smith,      114 


4.  Rules  to  reply  or  to  plead  any 
subsequent  pleading  must  he  served. 
Pound  V.  Lewis,  744 

RULE  TO  REPLY,  &c. 
See  Rule  to  Pleai»,  4. 

SCIRE  FACIAS. 

See  Demurrer,  1 — Execution,  5 — 
Prisoner,  3. 

1.  The  set,  fa.  against  bail  need 
not  be  tested  on  the  return  day  of  the 
ca.  sa,     Sandlandv,  Claridge,     114 

2.  A  scire  facias  served  upon  bail 
on  the  evening  before  the  return  day: 
— Held,TeguiAT.    Lewis  v.  Pine,  133 

3.  Proceedings  against  bail  are  ur- 
regular,  if  the  defendant  has  proeured 
the  ca»  sa,  against  the  principal  to  be 
returned  non  est  inventus,  knowing 
that  the  defendant  is  in  custody  of  the 
sheriff,  although  by  a  diflferent  name. 
Briggs  V.  Richardson,  15S 

4.  Judgment  cannot  be  signed  on  a 
ici:  /a.  a^inst  bail  resident  out  of  the 
county  <}(  Middlesex,  unless  they  have 
received  notice  of  the  proceedings,  or 
attempts  have  been  made  to  give  such 
a  notice.     Wimall  v.  Cook,  17.3 

5.  Where  a  set,  fa.  is  unnecessari- 
ly sued  out,  but  the  defendant's  attor- 
ney, on  his  behalf,  proposes  terms  of 
compromise,  on  which  the  party  for  a 
time  acts,  the  defendant  cannot  after- 
wards object  to  pay  the  costs  of  the 
sci,fa»    Brewster  v»  Meaks,        612 

6.  If  there  is  an  objection  to  pro- 
ceedings in  sfn»  fori,  on  the  ground 
that  the  writ  had  not  lain  a  sufficient 
number  of  days  in  the  office,  the  de- 
fendant should  not  apply  to  set  aside 
the  writ,  but  the  proceedings  thereon. 
fVilliams  v.  Browne  749 

7.  Wliile  a  rule  nut  was  pending 
for  a  new  trial  in  an  action  for  invad* 
ing  the  plaintiff's  patent,  the  defen- 
dant sued  out  Aseufa.  for  the  purpose 
of  trying  the  same  right ;  but  the  Court 
would  not  defer  the  discussion  of  the 


SEALING  ^SUMMONS. 


SERVICE  (OF  PROCESS).  8«1 


rule  UDtfl  a  decision  on  the  set,  fa, 
should  be  obtained.  Haworth  y. 
Hardcastle,  802 

SEALING  SUMMONS. 

See  Summons,  6,  7. 

SECOND  ACTION. 

See  Costs  of  thb  Day,  £ — Gratis 
Rejoinder. 

1.  Where  a  plaintiff  has  been  non- 
prossed in  replevin,  and  he  afterwards 
brings  trespass  for  the  same  cause, 
the  Court  will  set  aside  the  proceed- 
ings in  the  second  action  on  motion. 
Liver  sedge  v.  Goode^  140 

2.  Where  a  second  action  was 
brought  for  the  same  cause  of  action, 
whilst  a  former  one  was  pending,  the 
Court  discharged  a  rule  for  staying 
the  proceedings  in  the  second  action, 
upon  the  affidavit  of  the  plaintiff  dis- 
claiming the  act  of  his  attorney  in 
bringing  the  first  action.  Souter  v. 
Waits,  26d 

SECOND  EXECUTION. 
See  Prisoner,  2. 

SECURITY  FOR  COSTS. 

1.  Where  a  plaintiff  becomes  bank- 
rupt in  the  middle  of  a  cause,  the  as- 
signees, if  they  proceed  with  the  ac- 
tion, must  give  security  for  all  the 
costs.  The  defendant  may  apply  for 
this  security  at  any  time  before  a  fresh 
step  in  the  cause  is  taken.  Mason  v. 
Polhill,  61 

ft.  If  a  plaintiff,  afVer  leaving  this 
country,  commences  an  action,  he  will 
be  cdmpelled  to  find  security  for  costs. 
Wells  V.  Barton,  160 

3.  The  Court  will  not  compel  a 
plaintiff  in  a  qui  tarn  acticm  to  give  se- 
curity for  costs,  though  he  is  sworn 
to  be  a  pauper,  and  has  a  very  great 
number  of  actions  by  the  same  attor- 
ney.    Gregory  q.  t.  v.  Elvidgt,  259 

4.  Where  security  for  costs  has 
been  given,  the  defendant  will  not  be 


entitled  to  fresh  security  if  the  sure- 
ties become  insolvent.  Jones  v.  Ja- 
cohs,  4i4!% 

5.  Where  a  plaintiff,  suing  informd 
pauperis,  will  be  absent  from  England 
eighteen  months,  the  Court  will  com- 
pel him  to  give  security  for  costs,  or 
stay  his  proceedings  until  his  return. 
Foss  V.  Wagner,  499 

6.  A  commissioner  of  the  Ionian 
Islands,  filling  his  office  out  of  this 
country,  cannot  be  compelled  to  find 
security  for  costs  when  plaintiff. 
Senihle,  that  the  Court  will  not  take 
judicial  notice  of  the  plaintiff  being  an 
Irish  peer.  Lord  Nugent  v.  Har* 
court,  57  S 

7.  If  an  insolvent  debtor  proceeds 
with  an  action  after  executing  his  as- 
signment, although  no  assignees  are 
appointed,  the  Court  will  compel  him 
to  find  security  for  costs.  Doyle  v. 
Anderson,  596 

8.  A  plaintiff  cannot  be  required  to 
give  security  for  costs  unless  it  ap- 
pears that  he  is  gone  abroad  for  more 
than  a  mere  temporary  absence. 
Taylor  v.  Fraser^  622 

9.  Security  for  costs  cannot  be  re- 
quired from  a  peer,  though  residing 
abroad.    EarlFerrars^,  Robins,   686 

1 0.  It  is  too  late  to  apply  for  secu- 
rity for  costs  after  judgment  signed. 

Unless  a  previous  application  is 
made,  the  costs  of  the  rule  will 
not  be  allowed.     Bohrs  v.  Sessions, 

710 

SEPARATE  DEFENCES. 
See  Dbfshces  (Sbpaeats),   1. 

SERVICE  (OF  PROCESS). 

See  Irregularity,  2. 

1 .  Upon  a  motion  to  set  aside  the 
service  of  a  summons,  however  posi- 
tively the  defendant  and  his  witnesses 
may  swear  to  negative  the  personal 
service;  yet,  if  it  is  led  in  doubt  by 
the  affidavits  on  the  other  side,  whe- 
ther there  was  a  sufficient  service  or 
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M^  SERVICE  (OF  PROCESS). 


SERVICE  (OF  RULE), 


not,   the  Court  will    not  interfere. 
Morris  v.  ColeSt  79 

2.  When  the  Court  will  not  allow 
service  of  a  declaration  by  stidcing  it 
up  in  the  office.     Heming  v,  Duke 

687 
S*  It  is  not  a  sufficient  ground  for 
setting  aside  proceedings,  that  the  ser- 
vice of  the  writ  was  not  made  directly 
and  personally  upon  the  defendant, 
and  especially  after  a  positive  affida- 
vit of  persona]  service  on  the  plain- 
tiff's part;  the  defendant  must  go  on 
further  to  shew,  that  neither  the  writ 
nor  copy  came  to  his  knowledge  or 
possession.     Phillips  v.  Ensell,   684 

SERVICE  (OF  RULE). 

See  Attachment,  2,  12,  14 — ^Judg- 
ment BY  Default,  1— Rule  to 
Plead,  4 — Scire  Facias,  2. 

1.  A  rule  nisi  to  compute,  served 
at  York  on  the  day  cause  was  to  be 
shewn,  is  insufficient  to  authorize 
•making  the  rule  absolute,  although 
ten  days  have  elapsed  since  tlie  ser- 
vice.    Farrell  v.  Dale^  16 

3.  Service  of  rule.  Ridgway  v. 
Baynton^  183 

d.  Service  of  a  rule  nisi  to  compute 
on  the  mother  of  the  defendant,  at  his 
j-esidence,  held  sufficient.     Warren  v. 

SmilK  ^16 

4.  Service  of  a  rule  nisi  at  the  of- 
fice of  an  attorney,  by  leaving  it  with 
the  laundress's  servant,  held  insuffi- 
xsient*     Stmth  v.  Spurr^  2S0 

5.  Where  an  attorney  has  been 
served  with  process  at  chambers  from 
which  he  afterwards  goes  away  to  an 
unknown  residence,  a  rule  to  compute 
may  be  served,  by  leaving  a  copy  at 
those  chambers,  (they  being  his  last 
place  of  abode),  and  sticking  another 
up  in  the  Kings  Bench  Office.  Sea" 
ley  V.  Robertson  f  568 

6.  Where  regular  service  of  a  rule 
IS  endeavoured  to  be  dispensed  with 
on  the  ground  of  absence,  or  other- 
wise, the  affidavit  must  shew   what 


efforts  have  been  made  to  serve  the 
party  before  secondary  service  will  be 
allowed.     Mudie  v.  Newman^       639 

7.  Service  of  a  rule  nisi  to  compute 
at  a  house  where  the  defendant's  fa- 
mily were  still  living,  though  be  him- 
self had  gone  away : — Held^  sufficient 
without  the  leave  of  the  Court.  Pay- 
ett  V.  Hill,  688 

8.  Where,  on  account  of  the  defen- 
dant's residence  being  unknown,  the 
Court  gives  leave  to  serve  him  in  a 
particular  manner,  they  will  not  make 
a  prospective  rule  that  service  of  fu- 
ture rules,  &c,  may  be  effected  in  the 
same  way.     Martin  v.  Colvillf     694 

SETTING    ASIDE    PROCEED- 
INGS (FOR  IRREGULARITY). 

1 .  Where,  on  moving  to  set  aside 
proceedings  for  irr^ularity,  the  rnlfe 
does  not  pray  for  costs,  the  Court 
cannot  give  them.  Rex  v.  Skerifof 
Middlesex^  & 

2.  Where  an  irregular  execution  is 
set  aside,  and  the  sums  levied  and  paid 
by  the  defendant  are  ordered  to  be 
repaid,  the  plaintiff  is  only  bound  to 
repay  the  mpney  which  has  been  pro* 
perly  paid  by  the  defendant,  frhat" 
ley  V.  Barnett,  33 

SETTING  ASIDE  PROCEED- 
INGS (ON  PAYMENT  OF 
COSTS). 

See  Sheriff,  2 — Judgment  as  in 
Case  of  a  Noksuit,  11. 

Where  judgment  was  s^ned  against 
a  defendant,  which  was  afterwards 
set  aside  on  the  terms  of  paying  costs; 
but  the  defendant  having  died  before 
the  rule  was  made  absolute,  the 
plaintiff  got  that  rule  set  aside,  and 
commenced  an  action  of  set,  fa,  on 
the  judgment ;  the  Court  allowed  the 
administrator  to  come  in  and  defend 
in  the  name  of  the  original  defendant, 
and  set  aside  all  proceedings  subse- 
quent to  the  declaration,  on  payment 


SET-OFF  OF  JUDGMENT. 


SHERIFF. 
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of  costs,  except  those  of  the  rule  to   I  cannot  be  set  off  against  the  amount 
rescind.     Cash  y.  Cocky  H      of  a  judgment.  t/bne«  v.  CramcA,  157 

SET-OFF  (PLEA  OF.) 

Where  the  general  issue  and  the 
Statute  of  Limitations  were  pleaded 
together  with  notice  of  set-off,  it  was 
held,  that,  under  the  2  Geo*  2,  c.  12, 
a  set-off  could  not  be  given  in  evi-. 
dence,  but  that  it  ought  to  have 
been  pleaded.  Duncan  v.  Grants  683 


SETTING  ASIDE  PROCEED- 
INGS. 

1.  The  names  of  two  defendants 
were  inserted  in  the  process,  and  after 
appearance  by  the  defendants,  the 
plaintiff  declared  against  them  separ* 
ately.  The  Court  set  aside  the  de- 
claration for  irregularity.  Pepper  v. 
WhaUey,  821 

S.  The  plaintiff  obtained  a  verdict 
at  the  Spring  Assizes;  the  defendant 
died  on  the  18th  of  April;  costs  were 
taxed  on  the  ^Ist;  final  judgment 
signed  on  the  22nd,  and  aJLJa,  issued 
on  the  same  day,  tested  on  the  1st 
day  of  the  term.  The  Court  refused 
to  set  aside  the  Ji,  /a,  for  the  irregu- 
larity.    Watson  V.  Maskelly         810 

3.  The  plaintiff  issued  two  writs, 
one  out  of  this  Court,  the  other  out 
of  the  Exchequer.  The  first  was 
never  served,  on  the  second  the  plain- 
tiff declared.  The  defendant  pleaded 
to  the  second  action  another  action 
pending  for  the  same  cause  in  this 
Court.  The  plaintiff  replied  nul  tiel 
record,  and  served  the  defendant  with 
a  rule  to  produce.  The  defendant 
made  up  a  roll  from  the  praecipe  on 
the  file  of  this  Court.  The  Court 
directed  it  to  be  cancelled,  with  costs. 
Kirby  v.  SiggerSj  813 

4.  The  defendant  was  detained  on 
a  pktries  capias  having  a  blank  left 
for  his  place  of  residence,  afler  a 
capias  and  aUas  describing  him  as  of 
C.  Street,  The  Court  set  aside  the 
writ  and  proceedings.  Roberts  v. 
IVcdderbumey  Bart  SIS 

SET-OFF  OF  COSTS. 

See  Costs,  23 — Lixn,  2. 

SET-OFF  OF  JUDGMENT. 

See  Lien,  2. 
The  amount  of  a  verdict  recovered 

VOL.  II. 


SET-OFF  OF  VERDICTS. 

See  Lien,  3. 
Where  two  actions  were  brought 
by  and  against  the  same  parties,  in 
the  first  of  which  the  defendant  ob- 
tained an  award  in  his  favour,  and  in 
the  other  the  plaintiff  obtained  a  ver- 
dict with  damages,  the  Court  refused 
to  stay  proceedings  in  the  first  action 
until  a  motion  for  a  new  trial  in  the 
other  was  disposed  of,  in  order  that 
the  damages  and  costs  in  the  action 
might  be  set-off  against  the  costs  of 
the  other.  Johnson  v.  Lakeman^  646 

SHAM  BAIL. 

See  Error,  1. 

SHAM  PLEADINGS. 

See  Frivolous  Demurrer,   1,  2 — 
Judgment  recovered. 

Where  a  defendant,  two  days  be- 
fore the  end  of  a  term,  demurs  to  a 
declaration,  for  the  purpose  of  gain- 
ing time,  the  Court  will  allow  thcf 
demurrer  to  be  set  down  for  argu- 
ment on  the  last  day  of  the  term,  and 
the  defendant  will  not  be  allowed  to 
withdraw  the  demurrer  and  plead 
the  general  issue.    Wilson  v.  Tucker^ 

S9 
SHERIFF. 

See    Attachment,    3,    13 — Inter- 
pleader Act,  22 — Stating  Pro- 
ceedings, 2,  5 — Warrant,  1. 
1.  The  Court  will  not  try,  on  afR- 
davits,  whether  the  return  made  by 
a   sheriff  to  a   writ  is    false,    even 
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STAMP. 


diough  a  strong  case  is  made  out 
shewing  fraud  and  collusion,  but  the 
party  must  resort  to  his  remedy  by 
action.     Gouhot  v.  De  Crouvy       86 

2.  Where  a  sheriff  has  taken  only 
one  surety  to  the  bail-bond,  the  Court 
will  set  aside  an  attachment  against 
him  for  not  bringing  in  the  body  on 
payment  of  costs,  at  the  instance  of 
the  bail,  though  it  would  not  do  so 
on  his  own  application.  Rex  v. 
Middlesex  {Sheriff),  1 40 

S.  In  an  action  by  a  landlord 
against  the  sheriff,  the  Court  refused 
to  allow  the  proceeds  of  the  sale  to 
be  paid  into  Court  with  the  costs  of 
the  action,  though  it  was  sworn  that 
the  sale  was  regularly  conducted. 
Groombridge  v.  Fletcher,  353 

4.  If  the  sheriff  is  required  by  a 
Judge's  order  to  bring  in  the  body  in 
vacation,  and  he  does  not  obey  it  in 
due  time,  but,  before  an  attachment 
is  obtained,  the  defendant  is  rendered, 
the  contempt  is  not  purged,  and  he  is 
still  liable  to  an  attachment.  The 
Court  will,  however,  set  it  aside,  on 
payment  of  costs,  and  not  order  it  to 
stand  as  a  security  where  the  plaintiff 
has  not  lost  a  trial.  Rex  v.  Middle^ 
sex  {Sheriff),  432 

5.  The  defendant  as  well  as  the 
plaintiff  may  rule  the  sheriff  to  return 
the  writ.     France  v.  Clarksan,    532 

6.  Although  there  is  strong  reason 
to  believe  that  a  Ji,  fa,  had  been 
issued  in  order  to  defraud  the  execu- 
tors of  a  bond  fide  creditor,  and  that 
the  sheriff  is  a  party  to  the  fraud,  the 
Court  will  not  interfere  summarily  to 
compel  the  sheriff  to  pay  over  the 
proceeds  of  the  levy  to  the  bond  fide 
creditor,  but  the  question  of  fraud 
must  be  tried  by  a  jury.  Barber  v. 
Mitchell,  574 

7.  It  a  sheriff  does  not  indorse  on 
the  capiat  the  day  of  its  execution 
pursuant  to  4  Reg.  Gen.  M,  T,  S 
Will'  4,  the  remedy  is,  to  require 
him -to  amend  his  return,  and  make 


compensation  to  the  plaintiff  for  da- 
mages accruing  through  his  neglect. 
Moore  v.  Thomas,  760 

SHERIFF'S  RETURN. 
See  Sheriff,  7. 

Where  a  defendant  has  been  res- 
cued from  a  bailiff,  the  sheriff  may 
return  the  rescue  a:i  from  his  bailiff, 
and  not  from  himself.  Gobbey  v. 
Dewes,  7i7 

SIGNING  SUMMONS. 
See  Summons,  7. 

SIMILITER. 

See  Judge's  Award  in  Case  of  a 

Nonsuit,  1 9,  20,  22. 

SMALL  DEBTOR. 

1.  U|)on  a  motion  to  discharge  a 
prisoner  who  has  been  in  custody  twelve 
months  for  a  debt  under  20L,  the 
Court  has  no  power  to  order  cause  to 
be  shewn  at  chambers. 

Notice  ought  to  be  ffiven  of  such  a 
motion;  otherwise,  only  a  rule  nisi 
will  be  granted  in  the  Brat  instance. 
Jones  V.  Fttzaddamsy  1 1 1 

2.  Under  the  48  Geo.  3,  c.  123,  a 
prisoner  is  not  entitled  to  his  dis- 
charge, after  remaining  in  execution 
twelve  months,  if  the  debt  exceeds 
201.,  although  the  excess  consists  of 
interest  only,  which  has  accrued  after 
action  brought.    Cooper  v.  BUss,  749 

SPECIAL  CASE. 
See  Award,  5 — 6  Reg.  Gen.  H.  4 
Will.  4,  p.  305. 
Where  a  special  case  is  reserved, 
the  Court  cannot  turn  the  special  case 
into  a  special  verdict,  unless  there  is 
a  power  expressly  reserved  for  that 
purpose.  Canterbury  {Archb.)  v. 
Robertson,  76 

SPECIAL  JURY. 
See  Judge's  Order,  1. 

SPECIAL  VERDICT. 

See  Special  Case,  1. 

stamp! 

See  Cognovit,  2 — Release,  2, 
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STAYING  PROCEEDINGS. 

See  Attorney,  32 — Bail-bond,  1 ,  3 
— Costs  of  thb  Day,  2 — Indorser 
(Action  against),  1 — Second  Ac- 
tion, 2  — Set-off  of  Verdicts, 
1 — ^Summons,  6 — Waiver,  4. 

1.  An  action  having  been  brought 
against  an  attorney  for  negh'gence,  in 
which  action  the  jury  gave  a  verdict 
for  the  plaintiff,  finding  also  that  the 
attorney  had  been  guilty  of  gross 
negligence,  and  then  the  attorney 
brought  an  action  for  his  bill  of  costs, 
the  Court  refused  to  interfere  to  stay 
proceedings  in  the  latter  action. 
Smith  V.  Rolt,  62 

2.  In  an  action  against  the  sheriff, 
by  assignees  of  a  bankrupt,  for  seiz- 
ing and  selling  the  bankrupt's  goods, 
the  Court  will  not  interfere  in  a  sum- 
mary way  to  stay  proceedings,  on  the 
sheriff's  paying  into  Court  the  sum 
for  which  they  sold,  or  restoring  them 
in  specie,  if  there  is  a  dispute  about 
the  value  of  the  goods,  or  if  it  appears 
that  even  on  restoring  the  goods  the 
parties  would  not  be  put  into  as  good 
a  situation  as  they  were  in  before, 
especially  if  the  sheriff  might  have 
applied  to  the  Court  under  the  Inter- 
pleader Act.     Gibson  v.  Humphrey, 

68 

3.  The  Court  will  not  stay  pro- 
ceedings in  an  action  for  a  debt, 
though  it  clearly  appears  by  affidavit 
that  there  is  no  debt  due.  Smith  v. 
Curtis,  223 

4.  If  the  plaintiff  indorses  on  the 
writ  a  larger  debt  than  is  due,  by 
which  the  defendant  is  misled,  and 
prevented  from  settling  the  action, 
the  Court  will  stay  the  proceedings, 
on  payment  of  the  real  debt,  with 
the  costs  of  the  writ  only ;  but  the 
application  must  be  made  promptly 
after  the  particulars  are  delivered. 
EUiston  V.  Robinson,  241 

5.  In  an  action  against  a  sheriff  for  a 
faU  J  return,  and  for  an  excessive  levy, 
and  for  not  paying  over  the  residue, 


the  Court  refused  to  allow  the  sheriff 
to  pay  money  into  Court,  with  costs, 
though  it  appeared  that  the  sheriff 
had  by  mistake  retained  money  to  pay 
duty  to  the  Crown,  but  which  was 
subsequently  discovered  to  have  been 
paid,  and  had  also  made  charges  for 
possession,  and  other  charges  usually 
made,  but  in  strictness  not  allowable. 
fVoodgate  v.  Baldock,  256 

6.  One  partner  may  use  the  names 
of  his  copartners  in  legal  proceedings, 
and  they  cannot  stay  proceedings; 
but  the  partners  who  object  have  a 
right  to  be  indemnified  against  the 
costs.      Whitehead  v.  Hughes,      258 

7.  Where  an  action  was  brought 
in  the  name  of  husband  and  wife, 
without  the  authority  of  the  husband, 
the  Court,  on  application,  ordered 
proceedings  to  be  stayed  until  an  in- 
demnity was  given  to  the  husband. 
Morgan  v.  Thomas,  332 

8.  A  motion  to  stay  proceedings  in 
a  second  ejectment  till  the  costs  of  a 
former  one  had  been  paid : — Held,  to 
be  in  time,  though  a  term  had  elapsed 
since  the  action  was  commenced  and 
notice  of  trial  had  been  given.  Doe 
d.  Green  v.  Packer,  373 

9.  A  summons  to  plead  several 
matters  is  -a  stay  of  proceedings,  if  it 
is  returnable  at  the  time  the  Judg- 
ment Office  opens  on  the  day  after 
the  time  for  pleading  expires.  Wells 
V.  Secret,  447 

10.  In  the  King's  Bench  a  rule  nisi 
for  setting  aside  proceedings  for  irre- 
gularity maybe  drawn  up  with  a  stay 
of  proceedings,  although  notice  oi^ 
motion  has  not  been  given.    Stratton 


V.  Regan, 
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STRIKING  NAME  OUT  OF 
DECLARATION. 

See  Trustee,  2. 

SUBPCENA. 

See  Attachment,  5, 
A    subpcena  duces  tecum  without 
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886  SUMMARY  JURISDICTION. 

• 

being   ad    testificandum    also,    held  | 
good ;  and  the  party  is  bound  to  obey 
it,  by  producing  the  document,  and  is 
not  thereby  made  a  witness.     Evans 
V.  Moseley,  364 

SUMMARY  JURISDICTION. 

See  Attorney,  6,  8,  15,  16,  18,  2d, 
24, 96, 29 — Attorney  AND  AoEMT, 
1,  3 — Sheriff,  6. 

SUMMONS. 

See  Appearance,  1 — Declaration, 
2 — Service  of  Process,  1 — Stay- 
ing Proc£Eding8,9 — Variance,  3. 

1.  Where  the  plaintiff  took  an  as- 
signment of  the  bail-bond  on  the 
11th,  and  issued  a  writ  against  the 
bail  on  the  same  day,  the  bail-bond 
not  being  forfeited  till  the  11th,  but 
the  writ  against  the  bail  was  not  serv- 
ed till  the  1  Ith — the  Court  set  aside 
the  proceedings  on  the  bail-bond  as 
having  been  commenced  too  early; 
for  the  summons  is  now  the  com- 
mencement of  the  action,  and  that  is 
reckoned  from  the  time  the  writ  is 
sued  out,  and  not  when  it  is  served. 

The  rules  of  Court  issued  before 
the  Uniformity  of  Process  Act  pass- 
ed, do  not  apply  to  proceedings  under 
that  act.    Alston  v.  UnderhHl,      26 

2.  Where  there  are  several  defen- 
dants, the  word  ^*you"  in  the  no- 
tice in  a  summons,  that  the  plaintiff 
may  enter  an  appearance  for  the  de- 
fendants if  they  do  not  appear,  is  to 
be  construed  distributively. 

On  a  summons,  the  name  of  the 
attorney  suing  it  out  is  sufficiently 
stated  by  indorsing  the  name  of  the 
firm  to  which  he  belongs. 

The  residence  of  an  attorney  is 
sufficiently  described  by  the  indorse- 
ment, **  Gray*s  Inn^  London/*  Engle* 
heart  v.Eyre^  145 

3.  The  omission  of  the  name  of 
the  chief  derk  of  the  King's  Bench^ 
on  a  writ  of  summons,  is  not  an  ir- 
regularity.    Wilson  v.  i/oy,  182 


SUPfiRSGDEAS. 

4.  <' Libel''  is  a  sufficieftt  descrip- 
tion of  the  form  of  action  in  a  writ  of 
summons.    Pell  v.  Jackson^        445 

5.  "  Slander"  is  a  suffideiit  de- 
scription of  the  form  of  action  m  |a 
writ  of  summons.     Domes  v.  Porker^ 

537 

6.  The  name  of  one  county  being 
substituted  for  another  in  a  writ  of 
summons  without  resealing,  the  pro- 
ceedings were  set  aside  without  costs, 
although  the  defendant  had  obtained 
an  order  to  stay  proceedings  on  pay- 
ment of  debt  and  costs.  Siggers  v. 
Sansom^  745 

7.  The  61acer  need  not  sign  a  writ 
of  summons,  if  the  seal  of  the  Court 
is  impressed  upon  it.  Burl  v.  Jack' 
son^  747 

SUNDAY. 
See  Notice  or  Trial,  1. 

SUPERSEDEAS. 

See  Error,  4 — Prisoner,  3 — 9 
Reo.  Gen.  H.  T.  4  Will.  4, 
(Practice  Rules),  p.  306. 

1.  If  a  defendant  is  allowed  to 
remain  in  custody  two  terms  after 
judgment,  without  being  charged  in 
execution,  he  thereby  becomes  saper- 
sedeable,  and  the  pUuntiff  cannot 
charge  him  in  execution,  but  most 
first  bring  an  action  on  the  judgment, 
and  the  defendant  can  then  be  taken 
on  a  ca.  sa,  issued  in  the  second 
action.     Melton  v.  HemU,  71 

2.  Where  a  prisoner  petitioned  the 
Insolvent  Court  to  be  dischaiged, 
but  took  no  further  steps,  either  by 
filing  his  schedule  within  fourteen 
days,  or  giving  notice  to  the  plaintiff, 
and  the  plamtiff  did  not  declare 
against  him  within  two  terms : — Helif 
that  he  was  not  entided  to  be  dii- 
charged  out  of  custody.  Molfneux 
y.  Browne^  84 

3.  If  a  (daintiff  gives  notice  of 
trial,  and  sets  down  his  cause  in  the 
third  term  inclusive  afVer  dedantioo, 
he  has  complied  sufficiently  with  I 
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Reg.  Oen.  H,  %  WUl.  4,  s.  85,  and 
the  defendaot  is  not  «upersedeable. 
Myersj  Knt.,  ▼.  Cooper^  423 

4.  If  a  trial  takes  place  in  vaca- 
tion, and  the  defendant  surrenders 
after  it,  and  before  the  following 
term,  he  ought  to  be  charged  in  exe- 
cution in  that  term,  or  he  will  be 
supersedeable  under  1  Reg,  Gen.  H. 
r.  2  Wm.  4,  8.  85.   Borer  v.  Baker, 

608 

TAXATION. 

See  Arbitbatiov,  1 — Attachment» 
8  —  Atto&ket,  1  —  Aworkey's 
Bill,  2 — ArronitTBT  aivdClieitt, 
1 — Costs,  7 — Dirbcyions  to  Tax- 
ing Officers,  p.  489 — ^Master's 

DiRECTIOKS,  1,  2,  3,  4,  6 MlSKO- 

MBR,   1—17  Reg.  Gen,  H.  T.  4 
Will.  4,  jp.  808. 

1.  Affidavits  used  before  the  Mas- 
ter on  the  taxation  of  costs  cannot  be 
read  on  shewing  cause  against  a  rule 
for  reviewing  the  taxation,  unless 
they  are  referred  to  in  the  rule;  a 
notice  that  they  will  be  used  is  not 
sufficient.     Cltffe  v.  Protser,         21 

St.  A  client  took  out  a  summons  to 
tax  an  attorney's  bill,  but  the  attorney 
having  become  bankrupt,  the  Judge 
refused  to  make  an  order  for  that 
purpose:  the  assignees  then  com- 
menced an  action,  and  the  defendant 
Laving  obtained  all  order  to  tax  on 
the  usual  terms  of  paying  the  debt 
and  costs,  the  Master  took  off  more 
dian  a  sixth  <m  taxation,  but  allowed 
to  the  plaintiff  die  costs  of  taxation : 
however,  the  Court  ordered  the  Mas- 
ter to  review  the  taxation  by  disal- 
lowing the  oostSk  Peatheretonehaugh 
V.  Reece^  30 

3.  No  objections  to  the  Master's 
taxation  can  be  entertained  unless 
they  are  specified  in  the  affidavit  or 
nde.    /iUven  v.  Fumtvo/,  49 

4.  Where,  by  the  practice  of  the 
Courts,  costs  need  not  be  taxed,  it  is 
umecessary  to  give  the  notice  re- 


quired  by   12   Beg.   Gen.   T.  T.  1 
WtU.  4.     Orjffiihe  v.  LwetHdge,  143 

5.  Although  the  Master,  on  taxa- 
tion, has  not  jurisdiction  to  determine 
whether  acts  done  by  the  attorney 
were  useful,  he  may  determine  what 
were  necessary.    Heald  v.  Hall,  163 

6.  Where  an  attorney  brings  an  ac- 
tion to  recover  the  amount  of  his  bill, 
and  after  action  brought  his  bill  is 
taxed,  he  is  not  bound  to  pay  the 
costs  of  taxation,  unless  it  appears 
that  the  action  was  brought  to  avoid 
those  costs.     Toomer  v.  Puller^    195 

7.  Several  i)erson8  having  agreed 
to  share  with  a  phintiff  the  expenses 
of  an  action,  and  he,  having  paid  the 
attorney's  bill,  brought  an  action  for 
contribution  against  one  of  those  per- 
sons, the  Court,  on  his  application, 
ordered  the  attorney's  bill  to  be  taxed, 
though  it  had  been  paid,  and  the  de- 
fendant in  this  action  had  paid  his  full 
share  of  the  money  into  Court.  Gro- 
ver  V.  Heath,  28^5 

8.  If,  by  an  alteration  in  the  state 
of  the  pleadings,  after  notice  of  trial, 
certain  witnesses  are  unnecessary, 
the  party  who  subpoenaed  them  must 
make  reasonable  efforts  to  prevent 
their  attendance,  or  their  expenses 
will  not  be  allowed  on  taxation.  All- 
part  V.  Baldwin,  590 

9.  Where  an  action  was  brought 
to  recover  an  attorney's  bill  of  costs  for 
several  distinct  businesses,  as  to  some 
part  of  which  the  client  disputed  his 
liability  on  account  of  the  negligence 
of  the  attorney,  but  the  other  patt 
was  not  disputed ;  the  Court  refused 
to  order  the  Master  to  tax  the  dis- 
puted part  of  the  bill  separately  from 
the  rcSst,  a  Judge's  order  to  tax  hav- 
ing been  before  obtained  on  the  usual 
terms.     Janes  v.  Roberts,  656 

10.  A  motion  to  review  the  Mas- 
ter's taxation  must  be  supported  by 
an  affidavit  that  the  Master  has  made 
his  allocatur.     Cleaver  v.  Har grave, 

6S9 


888 


TENDER. 


UNIFORMITY  OF  PROCESS  ACT. 


TENDER. 

See  Payment  into  Court,  4. 

The  defendant  cannot  transfer 
money  deposited  in  Court  in  lieu  of 
bail  to  a  payment  under  a  plea  of 
tender.     Stultz  v.  Heneage,        806 

TESTE  OF  WRIT. 

1.  If  a  defendant  dies  in  execu- 
tion, a  Ji.  fa,  tested  and  returnable 
while  he  was  alive  and  in  execution, 
and  returned  by  the  plaintifPs  attor- 
ney, will  support  a  testatum  issued 
under  the  21  Jac.  1,  c.  24,  s.  2,  into 
a  foreign  county.  Famcombe  v. 
Kent,  464 

ft,  A  Ji,  fa,  on  a  judgment  signed 
afVer  a  defendant*s  death,  in  vacation, 
may  be  tested  on  the  last  day  of  the 
preceding  term,  notwithstanding  the 
3  &  4  Will.  4,  c.  67,  s.  2,  Brocher 
V.  Pond,  472 

3.  If  a  ca,  ta,  is  tested  of  a  term 
previous  to  the  judgment,  or  when 
issued  under  the  statute  1  Ff^lL  4,  c. 
7,  s.  13,  if  not  tested  on  the  day  it 
issues,  it  is  irregular,  but  the  Court 
will  permit  the  teste  to  be  amended 
(on  payment  of  costs)  even  as  against 
the  bail.  Englehart  v.  Dunbar,    202 

TIME. 
See  Notice  op  Trial,  1,  4— Sum- 

HONS,  1. 

An  order  for  seven  days'  time  to 
plead  was  obtained  on  May  1 5th; 
on  the  22nd,  pleas  were  delivered, 
but  irregular  in  several  respects,  and, 
on  the  evening  of  that  day,  the  plain- 
tiff signed  judgment  as  for  want  of  a 
plea ;  the  Court  set  aside  the  judg- 
ment as  having  been  signed  too  early. 
Pepper  ell  v.  Burr  ell,  674 

TIME  FOR  PLEADING. 

Where  three  months'  time  to  plead 
are  given  generally,  they  are  to  be 
reckoned  by  lunar  months,  and  not 
calendar   months.     Soper  v.  Curtis, 

237 


TRIAL  BY  PROVISO. 

See  Judgment  as  in  Case  of  a  Non- 
suit, 13,  24. 

TRUSTEE. 

See  Production  of  Documents,  1. 

1.  If  there  is  a  dispute  as  to  the 
inheritance,  the  Court  will  not  com- 
pel the  trustee  of  an  outstanding  term 
attending  the  inheritance  to  lend  his 
name  to  either  party  in  an  action  of 
ejectment.     Doe  d.  Prosser  v.  King, 

580 

2.  If  a  creditor  becomes  trustee 
under  a  composition  deed,  but  does 
not  execute  it,  and  an  action  is  brought 
in  his  name  and  that  of  another  trus- 
tee without  his  consent,  unless  there 
is  a  suggestion  of  fraud,  the  Court 
will  not  strike  his  name  out  of  the 
declaration.   Emery  v.  Mucklow,  735 

UNAUTHORIZED  ACTION. 
See  Staying  Proceedings,  7. 

UNDEFENDED  CAUSE. 

See  New  Trial,  3. 

UNDER-SHERIFF. 
See  Writ  of  Trial,  8. 

UNIFORMITY  OF  PROCESS 

ACT. 

See  Capias — Continuance  of  Pro^ 
cess,  1 — Demand  of  Plea,  1 — 
Detainer — Imparlance,  1 — Li- 
mitation of  Actions,  1 — Member 
OF  Parliament,  1  —  Prisoner, 
4— Summons — Venue,  10. 

1.  Since  the  new  Process  Act,  the 
Court  having  no  jurisdiction  by  biU, 
it  is  demurrable  to  state  that  the 
plaintiff  commenced  his  suit  by  bill. 
Darling  v.  Gurney,  101 

2.  A  defendant  must  justify  as  well 
as  put  in  bail  in  vacation,  according 
to  the  2  Will.  4,  c.  39,  s.  1 1,  though 
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he  is  arrested  between  tbe  10th  of 
Auguit  aud  the  24th  of  October, 
The  King  v.  The  Sher^  of  Middle- 
gex,  28C 

3,  Since  the  Uniformity  of  Pro- 
cess Act,  an  attorney  sued  with  an 
unprivileged  person  does  not  lose  his 
own  privilege,  and  cannot  be  arrested. 
Keep  V.  Biggs f  278 

VACANT  POSSESSION. 

See  Ejectment,  10,  15,  25. 

The  usual  entry  in  cases  of  vacant 
possession  will  in  certain  cases  be 
dispensed  with.    Doe  d.  Frith  v.  Roe^ 

431 

VACATION. 

See  Judge's  Order,  1 — Laches,  2 
— Rule  to  plead,  1 — Sheriff, 
4— Teste  of  Writ,  2 — Unifor- 
mity OF  Process  Act,  2. 

VARIANCE. 
See  Capias,  1,  5,  18 — ^Demurrer,  3. 

1.  Though  the  particulars  of  de- 
mand vary  from  the  evidence  which 
the  plaintiff*  adduces,  yet,  if  the  de- 
fendant appears  and  defends,  and  is 
not  misled  by  them,  the  variance  is 
no  ground  for  nonsuiting  the  plain- 
tiff*.    Greeny.  Clark,  18 

2.  Where  the  writ  was  in  trespass, 
and  the  declaration  trespass  on  the 
case,  the  Court  set  aside  the  declara- 
tion for  irregularity.  Thompson  v. 
DicaSf  93 

3.  Where  the  writ  is  irregular,  as 
being  in  '*  trespass,"  and  yet  claiming 
a  debt,  and  the  defendant  neglects  to 
move  to  set  it  aside  within  proper  time, 
yet,  if  it  is  followed  by  a  declaration 
varying  from  the  writ,  as  in  assumpsit, 
the  Court  will  set  aside  both  declara- 
tion and  writ.     Edwards  v.  Dignam, 

240 

4.  Upon  the  trial  of  an  issue,  in  an 
action  of  debt  on  bond  before  the 
sheriff*,  under  the  Writ  of  Trial  Act, 


a  variance  appeared  between  the  bond 
as  stated  in  the  declaration  and  the 
bond  produced  in  evidence:  the' 
penalty  in  one  being  2602.,  and  the 
penalty  in  the  other  200/. ;  but  the 
sheriff*  refused  to  nonsuit,  and  the 
plaintiff'obtained  a  verdict :  the  Court, 
however,  refused  a  rule  for  a  new 
trial,  on  the  ground  of  the  variance, 
though  no  amendment  had  been  made, 
nor  the  facts  found  specially,  as  di- 
rected by  the  24th  section.  Hill  v. 
Salter,  380 

5.  A  writ  being  general  and  the 
declaration  special,  held  to  be  no 
ground  for  setting  them  aside  as  ir- 
regular. 

Where  two  of  three  parties  to  a 
bail-bond  were  sued  joindy,  held  to 
be  no  irregularity.  Knowles  v.  John- 
son, 65$ 

VENUE. 

^0^  8  Rxo.  Gen.  H.  T.  4  Will.  4, 
(Pleading  Rules),/!.  318. 

1  •  Ader  time  to  plead  on  the  usual 
terms,  the  Court  will  not  allow  the 
venue  to  be  changed,  except  on  special 
grounds.  Mer^y  swearing  that  the 
cause  of  action  arose,  and  the  wit- 
nesses live  in  another  county,  is  not 
sufficient.     Tonks  v.  Fisher,  22 

2.  When,  on  account  of  political 
excitement  and  other  circumstances, 
a  fair  trial  cannot  be  had  in  the  county 
where  the  venue  is  laid,  the  defen- 
dant can  change  the  venue  without 
paying  costs,  for  they  are  properly 
costs  in  the  cause.     Lewis  v.  Morris, 

60 

3.  Where  the  plaintiff*  declared 
upon  a  written  contract  to  repay 
money  borrowed,  and  to  secure  it  by 
a  mortgage  and  a  deposit  of  deeds, 
but  it  was  not  stamped,  the  Court 
allowed  tbe  defendant  to  change  the 
venue.     Slade  v.  Trewe,  65 

4.  The  venue  may  be  changed  aifler 
plea,  where,  on  account  of  the  wit- 
nesses residing  in  a  diff*erent  county 
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WAIVER. 


from  that  in  which  the  venue  b  laid, 
it  will  be  more  convenient  to  try  it  in 
the  fonser  county. 

The  costs  of  the  rule,  which  was 
opposed  by  the  plaintiff,  were  ordered 
to  be  costs  in  the  cause.  If  the  rule 
had  not  been  opposed,  the  defendant 
would  have  had  to  pay  them.  CoP' 
terill  ^.  Dixon,  lU 

5.  The  Court  will  waive  the  strict 
rule  as  to  change  of  venue  in  &vour 
of  liberty.     Keys  v.  Smith,         210 

6.  It  is  not  of  itself  a  sufficient  ob- 
jection to  an  affidavit  for  changing 
the  venue,  that  it  is  made  by  the 
attorney  in  the  cause,  and  not  by  the 
defendant;  but,  semble,  that,  if  de- 
fendant is  in  the  country,  it  ought  to 
be  made  by  him.    Biddell  v.  Smithy 

219 

7.  In  an  action  on  a  bill  of  ex- 
change, the  defendant  is  too  late  to 
change  the  venue  after  an  order  for 
time  on  the  usual  terms  and  an  under- 
taking, to  try  at  the  Sittings,  though 
it  is  swoni  that  all  the  witnesses  reside 
in  the  county  to  which  the  venue  is 
required  to  be  moved.  Haythom  v. 
Bush,  240 

8.  In  an  action  on  a  deed,  the 
venue  may  be  changed  under  special 
circumstances,  though  an  undertaking 
to  try  at  the  Sittings  has  been  given ; 
and  an  affidavit  shewing  that  there 
was  a  good  defence  on  the  merits  was 
held  equivalent  to  a  positive  affidavit 
that  there  was  such  a  defence.  John^ 
son  V.  Nevison,  260 

9.  The  venue  cannot  be  changed 
in  an  indictment  for  conspiracy,  until 
issue  is  joined.     Rex  v.  Forbes,  440 

10.  An  attorney  is  entitled  to  re- 
tain his  venue  in  Middlesex,  notwith- 
standing the  Uniformity  of  Process 
Act,  and  his  not  having  entered  his 
certificate.    Partington  v.  Woodcock, 

550 

11.  Ifa  defendant  moves  to  change 
the  venue  as  of  right,  it  is  not  suffi- 
cient to  swear  that  the  cause  of  action 


did  not  arise  in  the  ooun^  staled  in 
the  declaration,  and  that  it  will  be  in- 
convenient for  him  to  try  there.  Hemnst 
make  the  ordinary  affidavit,  shewing 
in  which  county  the  cause  of  action 
did  arise.     Palmer  v.  Terry,       566 

12.  In  an  action  for  a  libel  publish- 
ed in  a  country  local  newspaper,  the 
Court  allowed  the  venue  to  be  chai^;ed 
upon  a  special  affidavit.  Robson  v. 
BlackweU,  6^ 

13.  It  is  not  a  ground  of  special 
demurrer  that  a  venue  is  inserted  in 
a  pleading,  contrary  to  the  late  rules 
in  pleading.     Harper  v.  Chtmneys, 

14.  In  covenant  on  a  farming 
lease  of  land  in  Essex,  for  breaches  of 
covenants  relating  to  the  cultivation 
of  the  land,  the  Court  refused  to  al- 
low the  venue  to  be  changed  from 
Middlesex  to  Essex  before  plea  plead- 
ed.    Bohrs  V.  Sessions,  699 

1 5.  The  affidavit  whereon  to  change 
tlie  venue,  must  not  only  state  that  the 
cause  of  action  arose  in  the  county  to 
which,  the  removal  is  prayed,  but  ako 
that  it  did  not  arise  elsewhere.  Jomes 
V.  Pearce,  64 

VERDICT. 

See  Costs,  7 — ^Notice  op  Trial,  3 
— Setting  ofp  Ju]>om£NTS,  1 — 
Writ  of  Trial,  3. 

VEXATIOUS  PROCEEDINGS. 

See  Second  Action,  1. 

VOLUNTARY  PAYMENT. 
See  Sbttino  Ajiide  PROCBEnnroa  (foe 

iRRBaUItARXTY),  2. 

WAIVER. 

See  Affidavit,  11,  12— Affidavit 
OF  Debt,   10  —  Axtobket,    9 — 
Prisoner,  8 — Taxation,  3— Va- 
riance, 1. 
1.  There  can  be  no  waiver  anless 

with  a  knowledge  of  the  irregularity. 

Cox  V.  Tullock,  47 


WAIVER. 


WRIT  OF  RIGHT. 
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2.  A  defendant,  by  consenting  to 
withdraw  a  juror,  waives  any  supposed 
right  he  may  have  to  claim  his  costs 
from  the  attorney  for  the  plaintiff*,  on 
the  ground  of  the  action  being  brought 
without  consent  of  the  latter.  Ham^ 
mand  v.  Thorpe^  721 

3.  If  a  party  taxes  the  bill  of  an  at- 
torney for  costs  due  from  a  third  per- 
son and  pays  that  bill,  he  cannot  after- 
wards recover  the  amount  without 
shewing  the  payment  to  have  been 
made  through  ignorance  or  fraud; 
and  if  an  action  be  brought,  the  court 
will  stay  proceedings.  Kendall  v. 
Allen,  788 

4.  Where  the  attornies  of  two  par- 
ties agree  to  be  bound  by  the  judg- 
ment of  the  court,  on  demurrer  neither 
party  can  bring  a  writ  of  error  to  that 
judgment.    Brown  v.  Lord  Granville^ 

796 
WARRANT. 

It  is  not  necessary  that  the  sheriff*'s 
warrant  issued  upon  a  capias  should 
specify  the  court  out  of  which  the 
process  issues.  AsUeyv.Goodjer^  619 

WARRANT  OF  ATTORNEY. 

See  Execution,  2—4  Reg.  Gen.  H. 
T.4W.4,(PleadingRules),p.  314. 

1.  Where  a  defendant  is  resident 
in  the  West  Indies,  a  judgment  may 
be  signed  against  him  on  a  warrant 
of  attorney,  if  seen  alive  four  months 
before.     Fursey  v  Pilkington,       452 

2.  Where  the  attesting  witness  to  a 
warrant  of  attorney  is  the  clerk  of  the 
attorney  preparing  it,  the  want  of  his 
affidavit,  on  signing  judgment,  is  suffi- 
ciently supplied  by  that  of  his  master 
verifying  the  handwriting  of  his  clerk 
and  of  the  defendant,  and  stating  that 
the  former  has  absconded  and  cannot 
be  found.     Young  v.  Showier,     656 

3.  Where  a  warrant  of  attomeyre* 
fers  to  the  plaintiff;  "  his  executors  and 
administrators,"  but  the  affidavit  of 
execution  makes  no  mention  of  "  ex- 
ecutors or  administrators,"  the  court 

VOL.  II. 


will  not  allow  judgment  to  be  entered 
up.    Maldwin  v.  Atkins,  591 

4.  Where  an  attesting  witness  to  an 
old  warrant  of  attorney  is  abroad, 
his  affidavit  need  not  be  produced. 
Taylor  v.  Leighton,  746 

5,  It  is  necessary  to  obtain  leave 
of  the  court  to  enter  up  judgment 
against  husband  and  wife  on  a  warrant 
of  attorney  executed  by  the  wife  dum 
sola.     Staples  \.  Purser,  764 

WELSH  ATTORNEY. 

An  attorney  of  the  Court  of  Great 
Sessions  in  Wales,  who  had  once  been 
in  practice,  but  had  discontinued  prac- 
tising for  more  than  six  months  before 
the  passing  of  the  1 1  Geo.  4  &  1  WUU 
4,c.  70,  was  held  not  to  be  entitled 
to  be  admitted  under  that  act.  Ex 
parte  Garratt,  371 

WITNESS. 

See  Cross-Examination,  I — ^Mas- 
ter's Discretion,  5 — Privilege 
from  Arrest,  2 — Release,  2 — 
Taxation,  8. 

1.  The  court  o£  Exchequer  has  the 
same  power  as  the  court  of  King*s 
Bench,  since  the  IS  G,  3,  c.  63,  s. 
44,  to  issue  a  mandamus  or  a  com- 
mission for  the  examination  of  wit- 
nesses abroad.  Savage  v.  Binny,  643 

2.  Where  it  is  sworn  that  a  witness 
is  in  a  precarious  state  of  health,  and 
cannot  attend  the  trial  with  safety,  he 
may  be  examined  before  the  officer 
of  die  court.     Pond  v.  Dimes,      730 

WITNESS  (ABSENCE  OF). 
See  Costs,  5. 

WRIT. 

See  Commencement  op  Action,  1 — 
Declaration,  3, — Sheriff,  5. 

WRIT  OF  RIGHT. 

Where  a  writ  of  right  is  brought 
to  recover  land  which  has  been  the 


o  o  o 


D.  p.  c. 


892 


WRIT  OF  TRIAL. 


WRIT  OF  TRIAL. 


subject  of  ao  unsuccessful  actioo  of 
ejectment,  the  court  will  not  ilfty  the 
proceedings  in  the  writ  of  right,  until 
the  costs  of  the  ejectoient  are  paid. 
Bomyear  v.  Bamffear^  206 

WRIT  OF  TRIAL. 

See  Form  (Pleading  Rulks),  jp.  SSO 
— Indorsement  or  Verjiicton,p. 
931 — Indorsement  op  Nonsuit 
ON,  jp.  831 — Jodoment  (Form),  p. 
3S1_19  Reo.  Gen.  H.  T.  4 
W.  4,  (Prac.  Roles),  p.  308— Va- 
riance, 4. 

1 .  The  act  authorizing  the  sheriff  to 
try  issues  where  the  debt  or  demand 
does  not  exceed  20/.  applies  only  to 
debts  and  pecuniary  demands,  and  not 
to  torts. 

SembUt  that  the  sheriff  or  his  de- 
puty has  the  power  to  nonsuit.  fVai^ 
son  y.  Abbott^  215 

2.  The  defendant  may  move  for 
judgment  as  in  case  of  a  nonsuit,  as 
well  where  the  issue  is  directed  to  be 
tried  before  the  sheriff,  as  viiiece  it 
comes  on  at  the  Sittings ;  but  it  is 
too  soon  to  move  in  the  same  term  in 
which  the  default  is,  and  where  it 
does  not  appear  that  the  notice  of  trial 
was  countermanded.  Begbie  v.  Crren- 
ville,  238 

3.  Where  an  action  is  tried  before 
the  sheriff,  under  the  Writ  of  Trial 
Act,  and  the  jury  give  2pZ.  for  the 
debt,  and  10<,  for  interest,  setnble,  that 
the  verdict  is  bad  quoad  the  lOs.  Bur- 
leigh V.  Kingdomf  351 

4.  Motions  for  new  trials  under  the 
Writ  of  Trial  Act  can  only  be  made 
on  an  affidavit  of  the  facts,  or  on  the 
under-sheriff's  notes,  verified  by  affi- 
davit; and  the  Court  will  not  pay 
the  same  regard  to  the  notes  of  the 
under-sheriff  as  they  do  to  a  Judge's 
notes  of  a  trial.  Johnsons.  Wells  fS52 

5.  A  defendant  may  obtain  judg- 
ment as  in  case  of  a  nonsuit  where  no- 
tice of  trial  has  been  given  before  the 
sheriff,  pursuant  to  3  &  4  Will,  4, 


c  42,  8.  17.       Walii  V.  Redmajpte^ 

508 

6.  If  a  plaintiff  does  not  proceed 
within  two  terms  after  issue  is  joiiied« 
which  issue  is  directed  to  be  tned  be- 
fore the  sheriff  under  the  8  &  4 
Wm.  4,  c.  42,  s.  17,  thedefendant  is 
entitled  to  judgment  as  io  case  of  a 
nonsuit,  as  in  ordinary  cases,  ifor- 
wood  V.  Roberts^  584 

7.  Where  a  phiintiffobtaifls  an  or- 
der under  the  3  &  4  WW,.  4,  c  42,  s. 
17,  for  the  trial  of  an  issue  before  die 
sheriff)  the  Court  will  compel  him  to 
proceed  within  a  reasonable  cime. 
MuUins  V.  Bishop^  557 

8.  If  an  under-sheriff  refuses  to 
transmit  his  notes  taken  on  the  trial 
of  an  issue,  the  Court  will  compel  hhn 
to  pay  the  costs  consequent  on  his  re- 
fusal.    Metealfy.  Parry ^  589 

9.  The  provisions  of  the  1  WUL  4, 
c.  7,  ss.  2,  4,  being  extended  to  pro- 
ceedings before  the  sheriff  under  the 
3  &  4  WilL  4,  c.  42,  s.  17,  the  Court 
will,  in  the  next  term,  entertain  a 
motion  to  vacate  and  arrest  a  judg- 
ment signed  in  vacation.  Pyke  v. 
Glen^nningf  611 

10.  The  rule  which  forbids  a  mo- 
tion for  a  new  trial  where  the  amount 
is  under  20^.,  except  for  misdirection 
of  the  Judge,  does  not  apply  to  trials 
before  the  sheriff,  under  the  8  8r  4 
fTf^;.  4,  c.  42,  8.  17. 

The  absence  of  a.  witness  is  no 
ground  for  a  new  trial,  application 
ought  to  be  made  to  postpone  the 
trial.     Edwards  v.  Dignam,         642 

1 1.  On  moving  for  a  new  trial  un- 
der the  3  &  4  mU.  4,  c.  42,  s.  17, 
(the  Writ  of  Trial  Act),  the  proper 
course  is  to  have  the  notes  of  the  pre- 
siding officer  verified  by  affidavit 
without^davitsof  the  bcu*  Grak^ge 
v.  Shoppe,  ^  644 

12.  The  Court  will  allow  further 
time  to  make  a  motion  for  a  new 
trial,   if  the  under-sheriff  does  not 


WRIT  OF  TRIAL. 

furnish  his  notes  of  the  trial  in  pro- 
per   time.        Thomas  v.   Edwards^ 

664 

13.  Upon  a  trial  under  the  d  &  4 
Will,  4,  c.  42,  the  plaintifT,  having 
obtained  a  verdict,  got  his  costs  taxed, 
and  signed  judgment  on  the  same 
day: — Held^  upon  the  construction 
of  section  18,  that  the  judgment 
was  regular.     Nicholls  v.  Chambers^ 

693 

14.  It  seems  that  issues  tried  be- 
fore the  sheriff  are  within  the  rule 
adopted    by  the  Courts,  where  the 
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verdict  is  for  less  than  20/.     //en- 
ning  ▼•  Samuel^  766 

15«  A  writ  of  trial  should  be  di- 
rected to  the"  Judge"  of  an  inferior 
court  of  record,  although  the  3  &  4 
Will,  4,  c.  42,  s.  17,  only  speaks  of 
"  sheriff"  as  the  person  to  whom  the 
writ  is  to  be  directed.  Where  the 
trial  took  place  before  the  deputy  of 
a  mayor,  and  it  was  not  shewn  that 
he  had  no  power  to  appoint  a  deputy, 
the  Court  would  not  set  aside  the  pro- 
ceedings.    Clark  v.  Marner^        774: 
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